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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISIOXN.

VASRARATNES T SR VS STGL@

E. B LHUMA“ KRO
175. s.
IIORATIO G. GILBERT.

1. There was no cause for a continuance, and in this case there was ne
exception to the decision overruling the motion for eontinuance.

9. The note sued on was made in La Salle and payable in New York
City. Of course it could not express that it was to be paid with exchange.
The true measure of damages for non-payment was the aetual damage
sustained by the payee in not having his money in New York City at the

time of payment.
Story on Promissory Notes, page 525, ¢ 397.
Cash vs. Rennion, 11 Vesey R. 314.
Scott vs. Bevang 2 ) Bm‘n & Adolph. 78.

3. As to plaintiff’s 3d point, it was not necessary for plaintiff to prove
the assignment of the note. That fact was properly averred in the de-

claration, and was not denied by plea, verified by affidavit.
Scates Stat. page 254, 2 7.

There was no question raised in the Court below as to any variance

between the note and 1st count, and it is too late to raise it here.
Conway vs. Case, 22 111 127,

The note also was properly received under the common count.  Offering

the note in evidence was equivalent to a formal offering of the endorse-
ments upon it. B. C. COOK.
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SUPREME COURT OF THE STATE OF ILLINOIS.

THIRD GRAND DIVISIOI.

Epwarp B. Crnumasero, Appellant
V8. : ArziL Teey, A, D. 1860.

Horatio G. Gripert, Appellce.

— D>

POINTS OF APPELLANT.

1. The Court below should have continued this cause on motion of the Appellant,
no account having been filed with the declaration, and no copy of the endorsement of the
note declared, on having been filed.

2. Thenote sued on was not payable with exchange; nor was there any averment in
the declaration relative to exchange, and the Court erred in receiving evidence of the
value of exchange, and allowing the same.

iy : The Cotirt should have excluded the note offered in evidence, for the reason that
no copy of the endorsement was filed; nor was there any proof of the hand writing of
the endorsees. A

CHUMASERO & ELDREDGE, At’ys for PI'ffs,
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL BBRM., 1860C.

175.

L. B. CHUMASERO
vs.
IIORATIO G.GILBERT.

1. There was no cause for a continuance, and in this case there was ne
exception to the decision overruling the motion for eontinuance.

9. The note sued on was made in La Salle and pagable in New York
City. Of course it could not express that it was te be paid with exchange.
The true measure of damnages for non-payment was the actual damnage
sustained Dy the payee in not having his money in New York City at the

time of payment. ! ’
Story on Promissory Notes, page 525, 2 307.
Cash vs. Rennion, 11 Vesey R. 314.

Scott vs. Bevary 2 Barn. & Adolph. 78,

3. As to plaintift’s 3d point, it was not necessary for plaintiff to prove
the assignment of the note. That fact was properly averred in the de-

claration, and was not denied by plea, verified by affidavit,
Scates Stat. page 254, 2 59.

There was no question raised in the Court below as to-any variance

between the note and 1st count, and it is too late to raise it here.
Comway vs. Case, 22 111, 127.

4 M) . » .
The note also was properly received under the common count.  Offering

the note in evidence was equivalent to a formal offering of the endorse-
ments upon it. B. C. COOK.
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SUPREME COURT OF THE STATE OF ILLINOIS.

TEIRD GRAND DIVISION.

o~

Epwarp B. CnunMasERo, Appellant

Ok O

i vs i [ '- VAP.RIL ‘Teryr, A. D. 1860,

w s

Horatio G. GiLBErRT, Appellee.

D>
POINTS OF APPELLANT.

1. The Court below should have continued this cauge on motion of the Appellant,
10 account having been filed with the declaration, and no copy of the endorsement of the

note declared, on having been filed.

" 9. The note sued on was not payable with exchange; nor was there any averment in
the declaration relative to exchange, and the Court erred in receiving evidence of the"

value of exchange, and allowing the same.

8. The Court should have excluded the n‘_ote offered in evidence, for the reason that
no copy of the endorsement was filed ; nor was there any proof ‘of the hand writing of

the endorsees.
CHUMASERO & ELDREDGE, Att'ys for P'ffs.
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SUPREME COURT OF THE STATE OF ILLINOIS.

TEIRD GRAND DIVISIOIN.

D

Epwarp B. Cousasero, Appellant

V8. ) Arzin Tery, A. D. 1860.

L o

HoraTio G. GirBErT, Appellee.

—te > -

POINTS OF APPELLANT.

1. The Court below should have continued this cause on motion of the Appellant,
no account having been filed with the declaration, and no copy of the endorsement of the
note declared, on having been filed.

" 2. Thenote sued on was not payable with exchange; nor was there any averment in
“the declaration relative to exchange, and the Court erred in receiving evidence of the
svalue of .exchange, and allowing the same.

8. Tho Court should have excluded the note offered in evidence, for the reason that
no copy of the endorsement was filed ; nor was there any proof of the hand writing of
the endorsees.

CHUMASERO & ELDREDGE, Att'ys for PI'ffs.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

E. B. CHUMASERO
175. 8.
IIORATIO G. GILBERT.

1. There was no cause for a continuance, and in this case there was no
exception to the decision overruling the motion for continuance.

2. The note sued on was made in La Salle and payable in New York
City. Of course it could not express that it was to be paid with exchange.
The true measure of damages for non-payment was the actual damnage
sustained by the payee in not having his money in New York City at the
time of payment.

Story on Promissory Notes, page 5§25, 3 397.

Cash vs. Rennion, 11 Vesey R. 314.
Secott vs. Bevan, 2 Barn. & Adolph. 78.

3. As to plaintifi’s 3d point, it was not necessary for plaintiff to prove
the assignment of the note. That fact was properly averred in the de-
claration, and was not denied by plea, verified by affidavit.

i Scates Stat. page 254, 2 59.

There was no -question raised in the Court below as to any variance

between the note and 1st count, and it is too late to raise it here.
Conway vs. Case, 22 111, 127.

The note also was properly received under the common count. Offering
the note in evidence was equivalent to a formal offering of the endorse-
ments upon it. B. C. COOK.






STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,*

APRIL TERM..1860...
CHHUMASERO
(it vS. Appeal from La Salle.
GILBERT. ‘

1. Tur 1st assignment of error is not well taken, because:the.
cause was continued at the March term, 1859. Pages 7 and 8
of Record. The cause wasnot tried at the March term. . Record,
page 11.

II. As to 2d error, no reason. is given why:themote should:not
have been read in evidence, and.I.can see none. The reason.
should have been pointed. out.

Conway vs. Case, 22 J110139.2

DPeoria o Ot/llllll;/.'u R. IR vs. 4\'1'4'/, 16 “‘276
TRussell vs. Whitesides, 4 Scam. R. 11.

Gribman vs. State Bank, 2 Scam. R. 247,
Harmon.ys. Thornton, 2 Scam. 3095,

Tt is said now that the Court should have excluded the note
because the endorsements werenot read in evidence. The as-
signment of the note was distinctly alleged.in .the declaration,
and was not denied by pleg, verified by affidavit, and, therefore,
need not be proven. Scates.Stat.page 254,.Sec. 59..

IIL The Statute book of New York was proper evidence.

Charleworth ¥s. Williams, 16 TIL 33S. . .
Scates Stat. page 254, Sec. 1

_TV. As to last point of plaintiff in error, I. reply, we had a
right to collect that interest under the common count. The
note and the interest upon it could be recovered under the com-

" mon count.
Lane vs. Adaws, 19 T)1. R. 167.

That when he contracted to pay in New York. City, contracted
to pay 7 per cent. interest, and it is precisely”the same as if the
note read with 7 per cent. interest.

If it be objected that we did not prove the execution of note
and endorsment under the common count, I reply, we would, if
that objection had been raised ; as it was not, it was waived.

Charlesworth vs. Williams, 16 T11. 338.
R. R. vs. Neil, 16 111, 271
Conway vs. Case, 22 111 130.+
GLOVER, COOK & CAMPBELIL,
For Defendant. -
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SUPREME COURT, OF THE STATE OF ILLINOIS.

TEHEIRD GRAND DIVISION.

~

Epwarp B. Cuunasero, Appellant

HorATIO G.

RECORI.

Page 4.

Page 6.
Pago 8.

Pago 9.
Pago 10,

Page 15.

Pago 16.

@ago 16 & 17.

VB, ; Arnrn Tery, A. D. 186Q

GiLsERT, Appelice.
APPEAL FROM LA SALLE.

ABSTRACT OF THE RECORD.

This was an action of assumpsit commenced in the La Salle County
Court by the Appellee against the Appellant, and was tried at the June
Term A, D. 1859, before Champlin, Judge, a jury having been waived
by agreement of the parties, and a Jjudgment found for Appellee.

The declaration contained a special count upon a promissery note which
isin the words and figures following :

$397,69 La Sacre, October 11th, 1858.

Eighty days from date I promise to pay to Wm. Chumasero and R. G
Parks, or order, three hundred and ninety-seven and 64¢100 dollars, without
dethleation, for value reeeived at the Broadway Banl/of New York City.

X E. B. CHUMASERO.
_The declaration also oontained the -conmon counts—but no bill of par-
ticulars was filed. .
* The Appeliant moved to continue the cause for want of a bill.of particu-.
dars, which motion was over-ruled by the Court. =

The Appellant filed a plea of the General issue.

Appellee applied for leave to file o copy of the note sued on, which was
granted, and the eause continued.

The Appellee affered in evidence the note, of which a «copy is above sof.
out. - To the reading of which note in evidence, the Appellant . thon and
there objected; which objection was over-ruled by the Court -and the
Appellant then and there exeepted; the note was read m evidence,

The Appellant then oftered in evidence a book purporting to e a statute
book of the State.of New York, in which book was a Taw purporting to be
A law of the State of New York, the purport of which was, that seven per
cent. per annum was the lawful interest of the State of New York. To
the reading of 'which book in evidence, the Appellant then and fhere olject-
ed. The Court over-ruled the objection and said book was read in evidence,
to which ruling and the reading ot said hook in evidence, the Appellant
then and there excepted.

The Appellee ealled as a witness ‘George 'C:fmliboll, who testified that hre
he had computed the interest on said note -at seven per cent., and found it
to be twelve 37-100 dollars, and the amount of the note and said interest to
be $410,06-100

This was all the evidence introduced on the trial of said cause,

The Court then and there rendered judgmaent for the Appellce, for §410,-
06, besides costs.  The Appellant made a motion for a new trial, wlhch was
over-ruled by the Court. To the over-ruling of which motion the Appellant
#hen and there excepted.

CHUMASERO & ELDREDGE.
Attorneys for Appellang.
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SUPREME COURT OF THE STATE OF ILLINOIS.

TEIRD GRAND DIVISIOIN.

Epwarp B. CruMASERO, Appellant

A o ¢ . Aeem Temy, A. D. 1860.

dei i v

HoraTr0 G. GILnEﬁ'r, Appellee..

— D>

POINTS OF APPELLANT.
1. The Court below should have continued this cause on motion of the Appellant,
no account having been filed with the declaration, and no copy of the endorsement of the
note declared, on having been filed.

2. The note sued on waa not payable with exchange; nor was there any averment in
the declaration relative to exchange, and the Court erred in receiving evidence of the
wvalue of exchange, and allowing the same.

3. 'The Cowrt should h.ave excluded the néte offered in evidence, for the reason that
no copy of the endorsement was filed ; nor wds there nny proof of the hund Wntmg of
the endorseos. i e ;

CHUMASERO & ELDREDGE, Att'ys for PI'ffs,
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SUPREME COURT OF THE STATE OF ILLINOIS.

TEHIRD GRAND DIVISION.

Epwarp B. Crunasgro, Appellant

vS. : ¥+ - Aepin Trry, A, D. 1860. .

‘Hortio G. GiLBERT, Appellée,
>
POINTS OF APPELLANT.

1. The Court below should have continued this cause on motion of the Appellant,
no account having been filed with the declaration, and no copy of the endorsement of the
note declared, on having been filed.

" 9. The note sued on was not payable with exchange; nor was there any averment in
* the declaration rolative to exchange, and the Court erred in receiving evidence of the
“ value of exchange, and allowing the same.

3. The Court should have excluded the rote offered’in evidence, for the reason that
fio copy of thé endorsement was filed ; nor w3s there any proof of the hand writing of

the endorsees.
CHUMASERO & ELDREDGE, At’ys for Pl'ffs,
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,

APRIL TERM, 1860.

E. B. CHUMASERO

176. 8.
HORATIO G. GILBERT.

} Appeal from La Salle.

I. The motion for continuance was properly overruled. The motion
to continue was in terms, for the rcason that no copy of the note was
given. A copy of the note was given. e cannot be permitted to move
for a continuance in the Court below for a given veason, and then assign

a different reason here.
Comeay vs. Case, 22111 127,

Besides, the endorsement was no part of the note, and

Tn this case no exception was taken in the Court below to the over-
ruling of the motion.

0

IT. The note sued on was made in LaSalle and payable in New York
City. Of course it could not express that it was to be paid with ex-
change. The true measure of damages for non-payment was the actunal
damage sustained by the payee in not having his money in New York

City at the time of payment.
Story on Promissory Notes, p. 525, § 397.
Cash vs. Rennion, 11 Vesey R. 314,
Seott vs. Bevan, 2 Barn. & Adolph. 78.

III. As to plaintiff’s 3d point, it was not necessary to prove the as-
signment. It was averred in the declaration, and was not denied by
plea, verified by affidavit. B. C. COOK.

e ads e ot S =rta &«ery






SUPREME COURT OF THE STATE OF ILLINOIS.

TEIRD GRAND DIVISIOIN.

Epwarp B. Cruaasero, Appellant

VS, Areit TeeyM, A. D. 1860.

Horatio G. GILBERT, Appellee.

O
POINTS OF APPELLANT.

1. The Court below should have continued this cause on motion of the Appellant,
mo account having been filed with the declaration, and no copy of the endorsement of the
note declared, on having been filed.

2. The note sued on was not payable with exchange; nor was there any averment in
‘the declaration relative to exchange, and the Court erred in receiving evidence of the

value of exchange, and allowing the same.

3. The Court should havel"exclud;é.d the note offered in evidence, for tile reason that
no copy of the endorsement was filed ; nor was there any proof of the hand writing of

the endorsees.
CHUMASERO & ELDREDGE, Att’ys for PI'ffs.
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