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State of Fiwois, } Thivd Grand Bivisioy,
SUPREME COURT,

GEORGE P. MEIXSELL et al.
vs.
JOHN LUTZ.

ERROR TO TAZEWELL.

This was a bill filed by the defendant in error, February, 1862, alleging
that he recovered a judgment against onec Phares Meixsell, one of the
defendants, on the second day of September, 1861, for $525 and costs, awnl
had execution issued and returned, no property found, against Phares
Meixsell; and that Meixsell was well able to pay it, but had fraudulently
conveyed his property to defraud his creditors; and alleging that, on the
21st of September, 1852, Phares Meixsell was indebted to him in the sum
of $1,000, and said indebtedness originated in money leaned and work and
labor done by him for Meixsell; that Phares Meixsell bought of James
Phillips the west half of the northeast quarter of section thirty-one, town
twenty-three, range four, and took deed in the name of George P. Meixsell,
his son, then but five years old, and without money to pay for the same,
and that Phares Meixsell actually paid for the land; and that he loaned
Meixsell part of the money to pay for the land; and that Meixsell was at
that time greatly indebted to other persons, and took the conveyance in
the name of George P. Meixsell, to hinder and delay his creditors; and
that Phares Meixsell is still greatly indebted ; and that the deed from
Phillips to George P. Meixsell ought to be set aside, and the land made
subject to his debts, &c.; making Phares Meixsell and George P. Meixsell
defendants, waiving their answers under oath, and praying that the deed
from Phillips might be set aside, and for general relief.

The defendants, Phares Meixsell in person, and George P. Meixsell by

his guardian, ad Zifcm, deny all material allegations in the bill, and call for
strict proof.

To which Lutz filed a general replication, and on hearing the evidence
. In the cause, the court entered a decree setting aside the deed from James
Phillips to George P. Meixsell, as fraudulent, and requiring, in default of
payment of the judgment and costs to Lutz, that the land he sold to pay

. the same, &c; to all of which the defendant, George P. Meixsell, excepted,
" &e. .

And the testimony in the cause was as follows : .

A judgment in favor of Lutz, in the Tazewell county court, against
Phares Meixsell, September 2d, 1861, for $525 and costs.

Exccution on said judgment, dated 14th September, 1861, and returned
by the sheriff, no property found, December 2d, 1861.

Lutz then called James Phillips, who testified that he made a contract
with Phares Meixsell, about September, 1851, to sell him two tracts of
land, one of which was the land in controversy ; the contract was verbal;
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that Phares Meixsell paid him for it, and he made the deed to this tract to
George Meixsell, the son of Phares Meixsell, at his request. The son paid
no part of the purchase money. The deed was made September Ilst,
1852. On cross-examination, he stated the money was paid at different
times, and the last payment about September, 1852. Both tracts were
paid for at the same time, and witness don’t recollect to whom he con-
veyed the other tract.

Lutz then called one Frederick, who testified that he had known George
Meixsell since 1850 ; he was then about five or six years of age; that
Lutz worked for Phares Meixsell from 1850, for five or six year:. Lutz
got $500 or $600 at St. Louis, in 1851. Lutz told witness this; he had
no knowledge of it himself. Phares Meixsell told witness he borrowed
money of Lutz; did not say when, or what money; this was four or six
years ago.

To all of which evidence defendants objected and excepted.

Lutz then called one Stoner, who testified that Phares Meixsell told him

that he had a tract of land, 80 acres, conveyed to his son George, to keep

his castern creditors from bothering him, though he claimed he had paid
them, and that they were not creditors. This was in 1858. He had
heard Meixsell say he had some of Lutz's money, but he did not say how
much. Lutz worked for Meixsell in 1857, and in 1856, when witness first
came out to the country. Meixsell has been in possession of the land wit-
ness speaks of ever since he knew it.

Lutz then called one Hagerman, who testified that he knew all the par-
ties, and had for a long time; that George P. Meixsell was now about
fourteen or fifteen years old ; knew Lutz in 1852, when he came to Meix-
sell's; he worked for Phares Meixsell about six or seven years; don’t
remember just when he came to Meixsell’s, or when he left. Lutz’s work
was worth about $15 per month. Don’t remember whether he worked in
the spring and summer of 1852 or not.

Lutz then called one Trowbridge, who testified he had known Meixsell
about cighteen years; thought Lutz came to Meixsell's as early as 1850 ;
can’t say certainly ; thinks he was there from five to seven years. He was
sick part of the time; is of impression he was not working for wages all
of the time. The west half of the northeast quarter of section thirty-one,
town twenty-three north, range four, lies cast of and adjoining the 60 acre
tract on which Meixsell is, and adjoining witness’ land. Meixsell told
witness the Jand was bought of Phillips and decded to George; understood
that Lufz got money from St. Louis, and know of his going to St. Louis for
several years; understood from Meixsell that he got money of Lutz. The
first time Lutz went to St. Louis was in 1851 or 1852 ; and don’t know
when Meixsell told me he got money of Lutz; and think George is about
fifteen or sixteen years old. On cross-examination, he said that he was
called to Meixsell’s to witness the will of Lutz, in 1854 or 1855. Lutz
was then very sick, and thought he would die. Thiuks Lutz was gone a
week at a time, and went yearly to St. Louis. He understood that Lutz
wis not working on wages all the time, but was making his home at Meix-
s2ll's.  Ile did not work as if he was working for wages; understood this
from Lutz and Meixsell ; can’t say when ; I understood that Lutz was not
going to work for wages, and was not going to work so hard, and was going
to make his home there for life, and don’t think he did work so hard; can’t
suy whether this was before or after his sickness. I heard Meixsell say
in the conversations we had ahout the land, that it was purchased with
money he got through his wife, and none of Lutz's money went into it.
This Lutz objected to.
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On re-examination, he stated he did not know of Meixsell getting money
through his wife, only as Meixsell told him; and he further stated, on
cross-cxamination, that the conversations about the title to the land and
the conveyance thereof were hefore the commencement of this suit.

To all of which evidence for Lutz, of the statements of Lutz and of
Phares Meixsell, the defendant, G. P. Meixsell, at the time objected and
excepted, because of the interest of said Phares Meixsell in making said
statements, and because of their incompetency ; but the court overruled the
objections, and suffered the statements to be given in evidence, and George
P. Meixsell excepted.

Defendants then called Silas Doud, who testified that he knew Lutz and
Phares Meixsell ; had known Meixsell since 1845, and Lutz since he fivst
came to Meixsell's; don’t remember exactly when that was; knows the
tract of land sold by Phillips to Meixsell; at one time had a conversation
with Lutz about the land; don’t remember what time. Ie said the land
was conveyed to George. More than a year after the contract was first
made with Phillips, I think it was, that Lutz told me this. In this conver-
sation Lutz approved of the transaction.

On cross-examination he said that, at the time of this conversation, Lutz
was still working at Meixsell's. The time was some time after I learned
the deed was made; I can’t tell the exact time.

The defendant, George P. Meixsell, here moved the court for leave to
examine the other defendant, Phares Meixsell, in his behalf; which motion
was allowed by the court, and Phares Meixsell was sworn and testified :

That he knew George P. Meixsell; he was his son; knew Lutz, and
was the same Meixsell mentioned in James Phillips’ deposition, as having
purchased the west half of the northeast quarter of section thirty-one, town
twenty-three, range four. The contract was wmade about July, 1851, and
the first payment was made September 29, 1851, and the last payment
September 6, 1852. The deed was made Septemher 21, 1852. Phillips
was sick and sent for $20, and consequently the deed was not made until
after the payment. The money puid for the land was money that belonged
to my wife; the money received from her father, and in part from her
father’s estate, after his death. A proposition was made by Lutz, in con-
versation with me and my wife, that if’ she would invest her money in the
north 80 for the boy, he would get the money and take the south 80.
This conversation was previous to making the contract. At the time, she
had the greater part of the money derived from her father on hand; she
got the balance afterward. She got her money about as follows, viz:

The first in March, 1848, from $90 to $100; the next Nov. 2d, 1850,
$125; on May 8th, 1851, $60; May 6, 1852, $70; July 1, 1852, $43.

. By the bargain with Phillips I was to pay $4 50 per acre. Lutz was
apprised of the fact that the deed was to be taken to my son before it was
made to him. Lutz knew the deed was made to my son a few days after
it was done. The south 80 conveyed by Phillips to Dolcher, is the same
one that Lutz was to take. I sold it to Dolcher in the fall of 1851, for
the same I had contracted to pay Phillips. Lutz did not furnish the money
to pay for the south 80, as he had proposed to do. Mr. Lutz knew, from
what I told him, that Dolcher was to take the land at the contract price.
Lutz took the deed over to Dolcher himself. I did not invest any money
of Lutz's in said land. I had not received any money of him when the
deed was executed. Lutz commenced working for me about June, 1850,
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at $10 per month, or $120 per year. I furnished him in clothing, boots
and shoes, tobacco, what he wanted to drink, did his washing, &c., in pay-
ment for his services. Ie was sick some time, and spent some time in
going to St. Louis. In 1850, he lost about a month in sickness and going
to St. Louis; in 1851 he lost about two months by sickness; in 1852 he
lost about two months by sickness, &c. He was dangerously sick in 1852;
and made his will. He was sick at my house. Mrs. Meixsell waited on
him. In 1852 we vun over the accounts, but had no final settlement, to
see what moncy he had had; what clothing, &c, he had had. He said
the balance due him should go against the doctor’s bill and attendance of
Mrs. Meixsell during his sickness. This accounting was had not a great
while after he recovered from his sickness. It was after the making of the
deed. He continued to work for me until about September, 18568. I
knew Martin Stoner, at the time he speaks of. I did not owe anything to
eastern creditors. I did not owe any when I came to the country, nor
when T bought the land, nor when it was paid for. Mr. Stoner and I are
not on very good terms. There has been a controversy between us, and
hard feelings between our familics. I remember stating to Stoner that the
deed was made to my son on account of the money of my wife being
invested in the land at the request of her and Lutz.

On cross-examination he stated: My wife got from her father and his
estate about $500; don’t recollect the exact sum. The first payment was
in 1848. The identical moneys were not paid to Phillips. The second
payment was sent in a certificate; it was part of her father’s estate, and
was sent by her agent, one Bryce, as were all the other sums named. None
of these identical moneys were paid to Phillips. I think my wife got the
same as the other heirs, and don’t know whether her father made a will or not.
There was an administrator :1ppuin$ed, who paid the money to the agent.

The two 80s were for sale. Lutz said it my wife would take the north
80, he would take the south 80. He told me to make the contract, and
he would pay for it. [ made the contract for the south 80, and paid part
of the money. I raised the money myself. Lutz did not go to St. Louis
in 1850. The first time he went to St. Louis was in 1851. He brought
no money in 1851. On his return from St. Louis in 1852, he brought
about ninety dollars. It was after the land was paid for, the latter part of
September, 1852, I got the ninety dollars from him. He was not well
when he returned from St. Louis, which was in September or October of
1852. He was violently sick at my house but once. In 1853 he got
some money from St Louis; don’t know how much. I had borrowed no
money of him at the time the desd was made. T may have owed Lutz a
fow dollars for Jabor. I gave him $25 or $30 when he went to St. Louis.
I don’t recollect how much his clothing was per annum. I cannot say
how much I paid him up to the time the deed was made. I was not
indehted cast when the deed was made. I might have owed Lutz a few
dollars on final settlement, i we had made one.  He got no money the first
(i ne he went to St. Lonix.  The second time he did, and this I borrowed.

The defendant then moved the court for leave to examine Mrs. Meixsell,
wile of Phares Meixsell, in his behalf, which motion was allowed ; aad on
being sworn, she stated she was the wife of Phares Meixsell, and mother
of George P. Meixsell, and was present at the conversation between her
husband, herself and Lutz; and Lutz proposed that I should put money I
had coming from the east in north 80, and he would get money from St.
Louis, and take south 80. He came to our house in June, 1850. He was
to work for ten dollars per month. He first went to St. Louis in 1851,
but got no money. He went again in 1852. He got back from St. Louis
the Iatter part of September, 1852. I don’t know how much money he
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brought back. He was violently sick in September wund Oclober of 1852.
He was sick about six weeks in 1851. Ile lost about ten days’ time in
going and returning from St. Louis; was sick in fall of 1852, when he
made his will. Lutz agreed, after his sickness in 1852, that the balance
due for his wages was to go to pay his doctor’s bill, me for my services in
waiting on him, and what was left, George wus to have. This was in the
fall of 1852. I saw my hushand give Lutz $25 or $30 when he went. to
St. Louis the second time. I know of my husband furnishing him clothing,
good  substantial wear. I had them made up mysell. I did his washing
and waited on him when he was sick. Mr. Meixsell furnished him boots
and shoes, aad I furnished him six pairs of socks per year. Tather gave
me a little over $90 when I left there. After his death I got $125, $60,
and some other amounts in checks. This is the money Lutz wanted me
to put in the land. The money was invested at my request, upon the
proposal of Lutz, for the benefit of the boy.

On cross-examination, she said, Lutz came in 1850, and did not go to St.
Louis that year. He went in 1851, but got no money. Went again in
1852, and got some money. There were seven or cight children, heirs of
my father. I don’t know what the others got. He made no will, and
don’t know how much of his estate was to divide. I got between $400 and
$500 from him and his estate. The $90 paid me was to make me equal in
setting out with the other children. Mother was administratrix, and my
agent collected my part of her. I got moncy in 1853 and 1854, from the
estate.

Defendants here rested.

The plaintiff, Lutz, through his counsel, then moved the court to swear
the complainant as a witness in his own behalf, to which defendant, George
P. Meixsell, objected; but the court overruled objections, and Lutz, the plain-
tiff, was sworn as a witness, and {estified that he knew the defendants ;
weat {o work for Phares Meixsell in June, 1850. Ie was to give me
$120 per annum. I went to St. Louis in August or September, 1850, and
got money from Beck & Falk to pay my expenses that trip. My nephew,
Nicholas Fredrick, came up from St. Louis with me on my return. I got
no-money that trip; went after my clothing. I had ague three or four
times, two or three days. Worked for Beck & Falk two weeks, and lost a
week or more going to St. Louis; altogether lost three or four weeks that
vear.  Went to St. Louis in 1851, about the middle of August; got $8 or
$HO to pay my expenses down. wid brought back $125 in silver and gold.
I oaned the money to Meixsell.  Tie spoke for it; said he would give me
woml interest.  In 1851 I was not sick; I lost about a week or ten days.
I threw ofl' a month for lost time. I went {o St. Louis in September, 1852,
il Meixsell gave me $5 or $10 to pay my expenses. I brought that time
back $130, and loaned it to Meixsell. I did not know that the land was
deeded to George until T went to Stoner’s to work ; Stoner told me. I
don’t know that the money I loaned him was paid to Phillips for the land,
but he owed me, when he paid for the land, four hundred dollars. He owed
me wages for 1851 and 1852, $104, and borrowed money, $255, in all
$41Y, before September 21st, 1852, when the deed was dated. I believe
it was 1853 or 1854 that I was so seriously sick, when Trowbridge was
sent for to witness my will. I don’t know that I ever told Meixsell to
tuke the deed in his boy’s name. My washing and mending were to be
thrown in, not taken from my wages. I got from Meixsell in clothing,
tobaceo and lost time, twenty-five or thirty dollars per year, except the
year I was so sick, when I lost more time.

On cross-examination, he stated: My money fell due in St. Louis, first
payment, July, 1851. I left my trunk, with sundry clothes in it, and went
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after it, not after the money. When I loaned money to Meixsell, I took
his note. I have not got it now. I told him to buy the 160, Phillips’ land.
I wanted the rest of the land after Meixsell took the length of his 60 out
of it. I don’t know, anything about taking the deed from Phillips to Dol-
cher. I did not take the deed, because I did not get all my money, only
one payment, $130. This was the second payment, but I did not get
money enough to pay for the land.

On re-examination, he said: I gave up Meixsell small notes and took
one large one, which I sued him on.

Defendant called Henry Vogle, who testified that he knew Lutz and
Meixsell, and that when Lutz first went to St. Louis for his money, he did
not get any.

Complainant now recalled Martin Stoner, against the objections and
exceptions of defendants, who testified that his wife was a sister of Mrs.
Meixsell, and that there was due and paid to my wife from her father's
estate, in 1862, $50; in 1853, $48; and in 1854, $45; and this was all
my wife received up to that time. She was entitled to an equal share.
None of the heirs got any money prior to 1852. T have been married to
my wife since 1843. Her father died in 1848. I don’t know about his
giving Mrs. Meixsell money before his death, and don’t know that Meixsell
was indebted east when we talked about the conveyance to his son.

On cross-examination, he said : My wife’s mother and N. Leister admin- .
istered.. I don’t know that the money was not sent.

Complainaat then called John Beck, who testified, he knew the parties.
Lutz. went to St. Louis in 1850. I gave him money to go with. He went
after harvest. :

On: cross-examination, he said: I know it was in 1850, because when
Lutz hired to Meixsell, it was understood in the bargain that he should
help me harvest that year.

Complainant next recalled N. Fredrick, against the objections and excep-
tions of defendants, who testified that Lutz went to St. Louis in 1850,
about the middle of August. I came up with him.

And this was all the testimony in the case.

And the plaintiff in error assigns for error in the foregoing record :

L. The court received improper evidence for the complainant.

2. The testimony given in the case does not support the finding of the
court, or the decree rendered.

3. The decree is manifestly against the law and the facts.

4. The decree, upon the evidence, should have been for the defendants,
and the bill dismissed.
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that Phares Meixsell paid him for it, and he made the deed to this tract to
George Meixsell, the son of Phares Meixsell, at his request. The son paid
no part of the purchase money. The deed was made September Ist,
1852. On cross-examination, he stated the money was paid at different
times, and the last payment about September, 1852. Both tracts were
paid for at the same time, and witness don’t recollect to whom he con-
veyed the other tract.

Lutz then called one Frederick, who testified that he had known George
Meixsell since 1850 ; he was then about five or six years of age; that
Lutz worked for Phares Meixsell from 1850, for five or six year.. Lulz
got $500 or $600 at St. Louis, in 1851. Lutz told witness this; he had
no knowledge of it himself. Phares Meixsell told witness he borrowed
money of Lutz; did not say when, or what money; this was four or six
years ago.

To all of which evidence defendants objected and excepted.

Lutz then called one Stoner, who testified that Phares Meixsell told him
that he had a tract of land, 80 acres, conveyed to his son George, to keep
his castern creditors from bothering him, though he claimed he had paid
them, and that they were not creditors. This was in 1858. He had
heard Meixsell say he had some of Lutz’s money, but he did not say how
much. Lutz worked for Meixsell in 1857, and in 1856, when witness first
came out to the country. Meixsell has been in possession of the land wit-
ness speaks of ever since he knew it.

Lutz then called one Hagerman, who testified that he knew all the par-
ties, and had for a long time; that George P. Meixsell wis now about
fourteen or fifteen years old; knew Lutz in 1852, when he came to Meix-
sell's; he worked for Phares Meixsell about six or seven years; don’t
remember just when he came to Meixsell's, or when he left. Lutz’s work
was worth about $15 per month. Don’t remember whether he worked in
the spring and summer of 1852 or not.

Lutz then called one Trowbridge, who testified he had known Meixsell
about eighteen years; thought Lutz came to Meixsell’s as early as 1850 ;
can’t say certainly ; thinks he was there from five to seven years. He was
sick part of the time; is of impression he was not working for wages all
of the time. The west half of the northeast quarter of section thirty-one,
toxn twenty-three north, range four, lies cast of and adjoining the 60 acre
tract on which Meixsell is, and adjoining witness’ lJand. Meixsell told
witness the land was bought of Phillips and deeded to George; understood
that Lutz got money from St. Louis, and know of his going to St. Louis for
several years; understood from Meixsell that he got money of Lutz. The
first time Lutz went to St. Louis was in 1851 or 1852 ; and den’t know
when Meixsell told me he got money of Lutz; and think George is about
filteen or sixteen years old. On cross-examination, he said that he was
called to Meixsell's to witness the will of Lutz, in 1854 or 1855. Lutz
was then very sick, and thought he would die. Thiuks Lutz was gone a
week at w time, and went yearly to St. Louis. He understood that Lutz
was not working on wages all the time, but was making his home at Meix-
s2ll's.  Tle did not work as if he was working for wages; understood this
from Lutz and Meixsell ; can’t say when; I understood that Lutz was not
going to work for wages, and was not going to work so hard, and was going
to make his home there for life, and don’t think he did work so hard; can’t
suy whether this was beforc or after his sickness. I heard Meixsell say
in the conversations we had ahout the land, that it was purchased with
woney he got through his wife, and none of Lutz's money went into it.
This Lutz objected to.
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On re-examination, he stated he did not know of Mcixsell getting money
through his wife, only as Meixsell told him; and h_'e further stated, on
cross-examination, that the conversations about the title to_thc _l:md and
the conveyance thercof were hefore the commencement of this suit.

To all of which evidence for Lutz, of the statements of Lutz and of
Phares Meixsell, the defendant, G. P. Meixsell, at the time objected and
excepted, because of the interest of said Phares Meixsell in making said
statements, and because of their incompetency ; but the court overruled the
objections, and suffered the statements to be given in evidence, and George
P. Meixsell excepted.

Defendants then called Silas Doud, who testified that he knew Lutz and
Phares Meixsell ; had known Meixsell since 1845, and . Lutz since he first
came to Meixsell's; don’t remember exactly when that was; knows the
trnct of land sold by Phillips to Meixsell; at one time had a conversation
with Lutz about the land; don’t remember what time. He said the land
was conveyed to George. More than a year after the contract was first
made with Phillips, I think it was, that Lutz told me this. In this conver-
sation Lutz approved of the transaction.

On cross-cxamination he said that, at the time of this conversation, Lutz
was still working at Meixsell's. The time was some time after I learned
the deed was made; I can’t tell the exact time.

The defendant, George P. Meixsell, here moved the court for leave to
examine the other defendant, Phares Meixsell, in his behalf; which motion
was allowed by the court, and Phares Meixsell was sworn and testified :

That he knew George P. Meixsell; he was his son; knew Lutz, and
was the same Meixsell mentioned in James Phillips’ deposition, as having
purchased the west half of the northeast quarter of section thirty-one, town
twenty-three, range four. The contract was made about July, 1851, and
the first payment was made September 29, 1851, and the last payment
September 6, 1852. The deed was made Septemher 21, 1852. Phillips
was sick and sent {or $20, and consequently the deed was not made until
after the payment. The money puid for the land was money that belonged
to my wife; the money received from her [ather, and in part from her
father’s estate, after his death. A proposition was made by Lutz, in con-
versation with me and my wife, that if’ she would invest her money in the
north 80 for the boy, he would get the money and take the south 80.
This conversation was previous to making the contract. At the time, she
had the greater part of the money derived from her father on hand; she
got the balance afterward. She got her money about as follows, viz:

The first in March, 1848, from $90 to $100; the next Nov. 2d, 1850,
$125; on May 8th, 1851, $60; May 6, 1852, $70 ; July 1, 1852, $43.

By the bargain with Phillips I was to pay $£ 50 per acre. Lutz was
apprised of the fact that the deed was to be taken to my son before it was
made to him. Lutz knew the deed was made to my son a few days after
it was done. The south 80 conveyed by Phillips to Dolcher, is the same
one that Lutz was to take. I sold it to Dolcher in the fall of 1851, for
the same I had contracted to pay Phillips. Lutz did not furnish the money
to pay for the south 80, as he had proposed to do. Mr. Lutz knew, from
what I told him, that Dolcher was to take the land at the contract price.
Lutz took the deed over to Dolcher himself. I did not invest any money
of Lutz’s in said Jand. I had not received any money of him when the
deed was executed. Lutz commenced working for me about June, 1850,
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at $10 per month, or $120 per year. I furnished him in clothing, boots
and shoes, tobacco, what he wanted to drink, did his washing, &c., in pay-
ment for his services. He was sick some’ time, and spent some time in
going to St. Louis. In 1850, he lost about a month in sickness and going
to St Louis; in 1851 he lost about two months by sickness; in 1852 he
lost about two months by sickness, &e. 1le was dangerously sick in 1852,
and made his will. Ie was sick at my house. Mrs. Meixsell waited on
him. In 1852 we vun over the accounts, but had no final settlement, to
see what money he had had; what clothing, &c . he had had. He said
the balance due him should go against the doctor’s bill and attendance of
Mus. Meixsell during his sickness. This accounting was had not a great
while after he recovered from his sickness. It was after the making of the
deed. - He continued to work for me until about September, 1858. 1
knew Martin Stoner, at the time he speaks of. I did not owe anything to
eastern creditors. I did not owe any when I came to the country, nor
when I bought the land, nor when it was paid for. Mr. Stoner and I are
not on very good terms. There has been a controversy between us, and
hard feelings between our families. I remember stating to Stoner that the
deed was made to my son on account of the money of my wife being
invested in the land at the request of her and Lutz.

On cross-examination he stated: My wife got from her father and his
estate about $500; don’t recollect the exact sum. The first payment was
in 1848. The identical moneys were not paid to Phillips. The second
paymeut was sent in a certificate; it was part of her father’s estate, and
was sent by her agent, one Bryce, as were all the other sums named. Noue
of these identical moneys were paid to Phillips. I think my wife got the
same as the other heirs, and don’t know whether her father made a will or not.
There was an administrator appointed, who paid the money to the agent.

The two 80s were for sale. Lutz said if my wife would take the north
80. he would take the south 80. He told me to make the contract, and
he would pay for it. [ made the contract for the south 80, and paid part
of the money. I raised the money myself. Lutz did not go to St. Louis
in 1850. The first time he went to St. Louis was in 1851. He brought.
no money in 1851. On his return from St. Louis in 1852, he brought
about ninety dollars. It was after the land was paid for, the latter part of
September, 1852, I got the ninety dollars from him. He was not well
when he returned from St. Louis, which was in September or October of
1852. He was violently sick at my house but once. In 1853 he got
some money from St. Louis; don’t know huw much. I'had borrowed no
money of him at the time the desd was made. I may have owed Lutz a
few dollavs for labor. I gave him $25 or $30 when he went to St. Louis.
I don’t vecollect how much his clothing was per annum. I cannot say
how much I paid him up to the time the deed was made. I was not
indehted east when the deed was made. I might have owed Lutz a few
ollars on final settlement, 3f we had made one.  He got no money the first
time he went to St. Louix.  The sccond time he did, and this I borrowed.

The defendant then moved the court for leave to examine Mrs. Meixsell,
wile of Phaves Meixsell, in his behalf, which motion was allowed ; aad on
being sworn, she stated she was the wife of Phaves Meixsell, and mother
of George P. Meixsell, and was present at the conversation between her
hushand, herself and Lutz; and Lutz proposed that I should put money I
had coming from the east in north 80, and he would get money from St.
Louis, and take south 80. e came to our house in June, 1850. He was
to work for ten dollars per month. He first went to St. Louis in 1851,
but got no money. He went again in 1852. Ie got back from St. Louis
the latter part of September, 1852. T don’t know how much money he
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brought back. He was violently sick in September antd October ()('.185?..
He was sick about six weeks in 1851. Tle lost about ten days’ time in
going and returning from St. Louis; was sick in fall of 1852, when he
made his will. Lutz agreed, after his sickness in 1852, that the balance
due for his wages was to go to pay his doctor’s Dbill, me for my services in
waiting on him, and what was left, George was to have. This was in the
fall of 1852. I saw my hushand give Lutz $25 or $30 when he went to
S6. Louis the second time. I know of my husband furnishing him clothing;
good substantial wear. I had them made up mysell. I did his washing
and waited on him when he was sick. Mr. Meixsell furnished him boots
and shoes, aad I furnished him six pairs of socks per year. TFather gave
me a little over $90 when I left there. After his death T got $125, $€0,
and some other amounts in checks. This is the money Lutz wanted me
to pat in the land. The money was invested at my request, upon the
proposal of Lutz, fur the benefit of the boy.

On cross-examination; she said, Lutz came in 1850, and did not go to St.
Louis that year. He went in 1851, but got no money. Went again in

1852, and got some money. There were seven or eight children, heirs of

my father. I don't know what the others got. e made no will, and
don’t know how much of his estate was to divide. I got between $400 and
$500 from him and his estate. The $90 paid me was to make me equal in
setting out with the other children. Mother was administratrix, and my
agent collected my part of her. I got monecy in 18563 and 1854, from the
estate.

Defendants here rested.

The plaintiff, Lutz; through his counsel, then moved the court to swear

the complainant as a witness in his own behalf, to which defendant, George"
P. Meixsell, objected; but the court overruled objections, and Lutz, the plain-*

tiff, was sworn as a witness, and {estified that he knew the defendants;
went to work for Phares Meixsell in June, 1850. He was to give me
$120 per annum. I went to St. Louis in August or September, 1850, and
got money from Beck & Falk to pay my expenses that trip. My nephew,
Nicholas Fredrick, came up from St. Louis with me on my return. I got
no money that trip; went after my clothing. I had ague {hree or four
times, two or threc days. Worked for Beck & Falk two weeks, and lost a
week or more going to St. Louis; altogether lost three or four weeks that
vear. Went to St. Louis in 1851, about the middle of August; got $8 or
$10 to jiay my expenses down, and brought back $125 in silver and gold.
I .oaned the money to Meixsell. e spoke for it; said he would give me
good interest. In 1851 I was not sick; I lost about a week or ten days.
I threw off a wonth for lost time. I went {o St. Louis in September, 1852,
and Meixsell gave me $5 or $10 to pay my expenses.- I brought that time
back $130, and loaned it to Meixsell. I did not know that the land was
deeded to George until I went to Stoner’s to work; Stoner told me. I
don’t know that the money I loaned him was paid to Phillips for the land,
but he owed me, when he paid for the land, four hundred dollars. He owed
me wages for I851 and 1852, $164, and borrowed money, $256, in all
5419, before September 21st, 1852, when the deed was dated. I believe
it was 1853 or 1854 that I was so seriously sick, when Trowbridge was
sent for to witness my will. 1 don’t know that I ever told Meixsell to
taike the deed in his boy’s name. My washing and mending were to be
thrown in, not taken from my wages. I got from Meixssll in clothing,
tobaceo and lost time, twenty-five or thirty dollars per year, except -the
ves L owas so sick, when I lost more time.

On cross-examination, he stated: My money fell due in St. Louis, first
ayment, July, 1851, I left my trunk, with sundry clothes in it, and went
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after it, not after the money. When I loaned money to Meixsell, I took
his note. I have not got it now. I told himn to buy the 160, Phillips’ land.
I wanted the rest of the land after Meixsell took the length of his GO out
of it. I don’t know anything about taking the deed from Phillips to Dol-
cher. I did not take the deed, because I did not get all my money, only
one payment, $130. This was the second payment, but I did not get
money enough to pay for the land. .

On re-examination, he said: I gave up Meixsell small notes and took
one large one, which I sued him on.

Defendant called Henry Vogle, who testified that he knew Lutz and
Meixsell, and that when Lutz first went to St. Louis for his money, he did
not get any.

Complainant now recalled Martin Stoner, against the objections and
exceptions of defendants. who testified that his wife was a sister of Mrs.
Meixsell, and that there was due and puid to wmy wife from her father's
estate, in 18562, $50; in 1853, $48: and in 1854, $45; and this was all
my wife received up to that time. She was entitled to an equal sharve.
None of the heirs got any money prior to 1852. I have been married to
my wife since 1843. Ter father died in 184S, I don’t know about his
giving Mrs. Meixsell money before his death, and don’t knw that Meixsell
was indebted east when we talked about the convevance to his son.

On cross-examination, he said : My wife’s mother and N. Leister admin-
istered. T don’t know that the money was not sent.

Complainaat then called John Beck, who testified, he knew the parties.
Lutz went to St. Louis in 1850. I gave him money to go with. He went
after harvest.

On cross-examination, he said: I know it was in 1850, because when
Lutz hired to Meixsell, it was understood in the bargain that he should
help me harvest that year.

Complainant next recalled N. Fredrick, against the obJectlons and excep-
tions of defendants, who testified that Lutz went to St. Louis in 1850.
about the middle of August. T came up with him.

And this was all the testimony in the case.

And the plaintiff in error assigns for error in the foregoing record :
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