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STATE OF ILLINOIS, SUPREME COURT,

APRIL. TERM, 1859.

A.J. BAYLESS .
ads. Appeal from MeLean.
J. DENHADM.

Tes was an action of debt upon an award for $240, for which defend-
ant recovered a judgment upon full proof.

In answer to the plaintiff’s argument, I would make the following
points i—

L

The appellant cannot assign as error the irsufficiency of the evidence
to support the verdict, because the appellant took mo exception to the
opinion of the Court in overruling his motion for a new trial. There is
no notice taken in the bill of exceptions, of the making or overruling the
motion for a new trial. In the common entry of the trial and judgment,
it is stated that a motion for a new trial was made and overruled, but no
exception was taken to the judgment overruling it, even in that order.—
So, even if the Court can take judicial notice that sucha motion was
made and overruled, yet, as no exception was ever taken to it, this Court
cannot review the snfficiency of the evidence to sustain the verdict.

Therefore, whether the award was or was not published, still the sub-
mission and award were in evidence among other proofs, and the verdiet
must stand, whero no steps were taken to open the merits of the ques-
tion ns to the snfficiency of the evidence before this Court.
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And this Court can no more examine, review, and revise the judgm® i
of the jury upon the facts, {houglz the whole is set.forth in the bill of ex-
ceptions, than if no part of it we:le set ont in the record. Spreading the
evidence on the record will not cnable this Court to pass upon the evi.
dence, unless the proper steps an taken to open the question of fact.—
That can alone be done by making and preserving a motion for a new
trial, and by excepting to the opinion of the Court in overruling it.

1L

The only question, then, is, dil the Court err in excluding the testimo-
ny offered by appellant?

What is its character? It was, that one of the arbitrators, who agreed
to and signed the award, and who took charge of it for the benefit of
parties, never intended to deliver it as an award without the consent of
appellant. That it never was delivered, and he never would have done
8o withont that consent.

Surely there can be no great difficulty in determining that the private
intentions and views of one of the arbitrators, after they have agreed
upon, drawn up, and signed an award, and deposited it with one of the
arbitrators for the parties—can have no weight or rclevancy in defeating
a recovery upon the award, or in nullifying it after it is made,

When an award is signed, sealed, and delivered by arbitrators to one
of their number, or a stranger, for the partiesor to the parties themselves,
they become functus gfficio, and one of them cannot defeat the award, or
change it, nor can he withhold it, except until his fees are paid for his
services in making it. The Court would compel its delivery upon man-
damus.

And can he, after it is delivered, defeat it by swearing that, although
he made if, yet e never intended that the party should have any benefit
from it? It leads to the absurdity that arbitrators may in all fairness
and regularity make their award, and yet destroy its force between the
parties by swearing that they never intended the party in whose favor it
‘s made, should have any benefit or advantage of it, unless the unsuccess.
ful party would agree to it.

- —
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Such a power in an arbitrator, and tl',-!,at after his funetions had ceased,

would anvul and destroy the force, efféet, and obligation of the submis-
sion bond. i '

This is surely a new ground for setting aside awards fairly made.

1T,

But I may admit, for argument salke, that the Court can look at and
pass upon these facts. The objection ig that the award was not publish-
ed, and appellant had no notice of it.

The publication of the award, and tle giving the parties notice of it,
are matters of conventional agreement in the submission, and unless it is
so provided, it is not necessary either to publish the award or give notice
of it to the parties. Neither is it requisite to make it in writing, sign or
seal it; for, unless required to be in writing by the submission bond or
agreement, a parol award will be good, and it may be made at any rea-
sonable time.

 After the arbitrator has made his award, it is not necessary that the
parties should have notice, to be bound to perform it, for it lies as much
in the Ikmowledge of the one party as the other ; and whereknowledge of

" g fact lies as much in one party as the other, to entitle one of them to

maintain an action, it is not necessary to allege that the opposite party
had notice of that fact,

“Tf, however, it be provided that the award should be notified to the
parties, it is no award until notice be given.”
Watson on Awards, 133—, 140.
Russell on P, & D. Arb. 237-8, (88 Law Lib.)
Child vs. Horden, 2 Bulst. R. 144,

If not provided to be in writing, and to be made within a given time,
the arbitrators may make an oral award, and atany time.

If one party apply to the arbitrator for information as to the award, and
ho refuse to tell him what the award is, it will be a good defence against

an action npon it.
Watson on Awards 132, (34 Law Lib.)

B T g . e
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Publication and delivery of thc award depend upon the same p1 ingiple
—whether it hag been provided fur in the submission.
I
When it is so provided, it must; be complied with,
Watson on Awd. 131-2, 18-9, 127.
Russell on P, & D. Alb 239. |
Billing on Awards 143, (26 Law Lib. 90.)
Brown ws. Vawser, 4 East. R. 584.
Musselbrook »s. Dunkin, 9 Bingh. 869, (28 Eng. C. L. R.)
MeArthur #s. Camphell, 5 Barnw. & Adolph. 518, (27 Eng. C. L. R.)
Brooke vs. Mitchell, 5 Dowl. P. C. 395.
Same case, 6 Mees & Welsh. R. 478,
2 Greenleaf Ev., See. 75.

The parties expressly stipulated for an award in writing, ready to be
delivered on or before a given day, in Sellick ¢ al, vs. Addams, 15 John.
R. 197,

The general proposition, as contended for by plaintiff, is laid down in
Kingsley vs. Bill ef al., 9 Mass. R. 199, but it does not appear by the state-
ment of the ease, whether publication had been provided for by the sub-
misgion or not. The presumption is very strong that it did, for the re-
porter adds a note that an averment of publication is not required, unless
stipulated for in the submission, and cites—

Cald. on Arb. 195.
2 Saund. R. 62, 3 note 4,

So the appellant’s authorities show most conclusively that his objec-
tion on this point is not well taken.

W. B. SOATES, for Appellce.
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SUPREME COURT OF ILLINOIS,

Third Division—April Term, 1859.

DENMAN
8. Appeal from MeLean.
BAYLESS.

POINTS AND AUTHORITIES.

The award, to make it binding on Denman, must have been published.
2 Greenleaf on Evidence, sec. T5.
Lingsly vs. Bill, 9 Mass., 198
15 Jokns, 197.

Che award must be published, unless the parties expressly waive it; and
the party sueing on the award, must aver and prove that the award was
published, before the suit is brought. i

Kingaly vs. Bill, 9 Mass., 198.
15 Johns, 197.

An arbitrator is a competent witness to impeach the award.
D 2nd Greenleaf on Evidence, sec. T8.
JNO. M. SCOTT, for Appellant.
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

JOHN DENMAN, Appellant,
Vs, Appeal from MeLean.
AUGUSTUS J. BAYLESS, Appellec.

Record, 'Lhis was an action of debt, commenced by Bayless against Denman in
pu30 1 the MeLean Cirenit Court, on an award.

4 4,5 The declaration contains a special count on the award, and the common
B&T.

counts.

To which declaration the dafendant pleaded,
y 1st, The general issue;

2d, Defendant gave notice as follows:

The said plaintiff will take note that under the above plea that the de-
fendant will offer evidence and insist that the award sued on and set up in

ysaid plaintifi's declaration, was made up and had by collusion and frand of

the said plaintiff and said Dolman and a majority of said arbitrators, or with
some of them, and for that reason, that the same is not binding upon said de-
fendant, That said defendant had uo notice of the rime or place of
ymeeting of said arbitrators, and no hearing of the matters in difference
before them between the said plaintiff’ and the <aid defendant; that said
award sued on was never published as the award of the avbitrators.

w  Afterwards on the 5th day of April, A, D., 1858, this eause wus sub-

7 mitted to a jury, who returned w verdiet for plaintiff; wherenpon the de-

1 fendunt moved for a new trinl, which motion the Court overruled, and
entered judgment for the plaintiff below, for the sum of two hundred and
forty dollars, debt, and one cent, damages.

On the 10th day of April, A, D., 1858, the defendant below prayed

1 for un appeal to the Supreme Court, which was granted.

Bayless, the plaintifl below, proved, on the trial of said cause, the sig.
nuture of Augustus J. Bayless, John Denman, John W. Hanson, Samuel

12,13 Watson, and John A. Dolman, to the submission, appointment of umpire,

and award ; and then the pluintiff gave in evidence the submission, writ-
ten appointment of wmpire, and wward,
Plaintiff’ then proved by Samuel Watson, one of the arbitrators, that

8 John A, Dolman was the umpive, and that he and the other arbitrators

all signed the award,
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The said Watson, on cross-examination, testified that Bayless and Den-
man both appeared before the two arbitra rs, named in the submission,
and then made statements that the two u ned in the award could not
agree; that then Dolman was brought in by Bayless; that they selected
him as umpire, that Dolman was the most active in making out the award;
that Denman was not present after Dolman was selected as umpire, nor
was he present when award was made; thatno evidence was given before
Dolman ; that the matter was talked over alome; that they all three
signed the award, and that he took it for the benefit of the parties, and
locked it up in his safe. Watson further testified, on cross-examination,
that how the award was taken from his safe he did not know ; that he
never delivered it either to Bayless or Denman, or any body for them.
The defendant then offered to prove by said Watson, that he never in-
tended to deliver said award us the award of the wrbitrators, unless Den-
man was willing and assented to the award, and that he never delivered
the award, and never should have done it until he had seen Denman
and enquired of him about it, which he never did do, to the offering of
which testimony the plaintiff then and there objected, which objection was
sustained by the Court. "o which decision the defendant then and there

excepted.
ERRORS ASSIGNED.
1st. That the court erred in not granting a new trial.
2d. That the court erred in rejecting the testimony offered of the

appellant. the defendant below.
JOHN M. SCOIT,

For Plaintiff in Error.
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SUPREME COURT OF [ILLINOIS,
Thivd Division— April Term, 1859

DENMAN

vs. Appeal from MeLean.
BAYLESS.

POINTS AND AUTHORITIES. ok

The award, to make it binding on Denman, must have been published,

. 2 Greenleaf on Evidence, see. 5.

£ingsly vs. Bill, 9 Mass., 198.
15 Johns, 197.

The award must be published, unless the pavties expressly waive it; and
the party sueing on the award, must aver and prove that the award was
published, before the suit is brought.

Kingsly vs. Bill, 9 Mass., 198,
15 Jokhns, 197.
. An arbitrator is o competent witness to impeach the award.
2nd Greenleaf on FHvidence, sec. T8.
JNO. M. SCOTT, for Appellant.

S







FE S 2%

e i R e e B e A b -

B e e o S =

<inyayad]

Y e e e N e e M s

e

SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

JOHN DENMAN, Appellant,
}Appeal from MecLean.

vs.
AUGUSTUS J. BAYLESS, Appellee.

juenrs, Lhis was an action of debt, commenced by Bayless against Denman in
mze 1 the McLean Circuit Court, on an award.

545 The decluration contains a special count on the award, and the common

&% gounts.
"o which declaration the dafendant pleaded,

o 1st. The genernl issue;

2d, Defendant gave notice as follows
The said plaintift’ will take note that under the above plea that the de-
fendant will offer evidence and insist that the award sued on and set up in
»&aid plaintifi’s declaration, was made np and had by collusion and fraud of
the said plaintiff and said Dolnan aud u majority of said arbitrators, or with
some of them, and for that reason, that the snne is not binding upon said de-
fendant, Thut said defendant had no notice of the time or place of
ameeting of said arbitrators, and no hearing of the matters in difference
before them hetween the said plaintift and the said defendant ; that said
award sued on was never published as the award of the arbitrators.
Afterwards on the 5th day of April, A. D., 1858, this eause was sub-
mitted to a jury, who returned a verdict for plaintiff; whercupon the de-
1 fendant moved for a new trial, which motion the Court overruled, and
entered judgment for the plaintift below, for the sum of two hundred and
forty dollars, debt, and one cent, damages.
On the 10th day of April, A, D., 1858, the defendant helow prayed
11 for an appeal tojthe Supreme Court, which was granted.
Bayless, the plaintiff below. proved, on the trial of said cause, the sig-
natuve of Augustus J. Bayless, John Denman, John W. Hauson, Samuel
'« Watson, and John A. Dolman, to the submission, appointment of nmpire,
and award ; and then the plaintiff gave in evidence the submission. writ-
ten appointment of umpire, and award.
Plaintiff then proved by Smmuel Watson, one of the arbitrators, that
. John A, Dolman was the umpire, and that he and the other arbitrators

14,

all signed the award.
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The said Watson, on cross-examination, testified that Bayless and Den-
man both appeared before the two arbitrators, named in the submission,
and then made statements that the two named in the award could not
agree; that then Dolman was brought in by Bayless; that they selected
him as umpire, that Dolman was the most active in making out the award ;
that Denman was not present after Dolman was selected as umpire, nor
was he present when award was made; thatno evidence was given before
Dolman ; that the matter was talked over alone;-that they all three
signed the award, and that he took it for the benefit of the parties, and
locked it up in his safe. Watson further testified, on cross-examination,
that how the award was taken from his safe he did not know ; that he
never delivered it cither to Bayless or Denman, or any body for them.
The defendant then offered to prove by said Watson, that he never in-
tended to deliver said award as the award of the arbitrators, unless Den-
man was willing and assented to the award, and that he never delivered
the award, and never should have done it until he had seen Denman
and enquired of him about it, which he never did do, to the offering of
which testimony the plaintiff then and there objected, which objection was
sustained by the Court. 'l'o which decision the defendant then and there
excepted.

ERRORS ASSBIGNED.

1st. That the court erred in not granting a new trial.
2d. That the court erred in rejecting the testimony offered of the
appellant, the defendant below.
JOHN M. SCOTT,
For Plaintiff in Error.
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

DENMAN
8. Appeal from MeLean.
BAYLESS.

POINTS AND AUTHORITIES.

The awnrd, to make it binding on Denman, must have been published,

2 Greenleaf on Bvidence, see. T5.
Iingsly vs. Bill, 9 Mass., 198,
15 Jolins, 197.

The award must be published, unless the parties expressly waive it; and
the party sueing on the award, must aver and prove that the award was
published, before the suit is brought.

Kingsly vs. Bill, 9 Mass., 198.
15 Johns, 197.

. An arbitrator is s competent witness to impeach the award.
2nd Greenleaf on Hvidence, sec. T8.

JNO. M. SCOTT, for Appellant,
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