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SUPREME COURT,
Tirst Grand Division.

State of gllimiﬁ; }Ss

The People of the State of Illinois,
To the Clerk: of the Circuit Court for the County o 2T 7 Greeting :
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CABSTRACT From RECURD.

e g e o

William L. Dupny. — — Appellant

Isaac Gibson,
dohn Wilson.
Wm. T. Shelby,
John Bradford, &
David eGraw,
John I, Moore, &
W. H. Cord,

Appellees.

B

Appellant filed, in the Cireuit Court of Richland Co. Ills. on 31, March 1860, Lis Bill to fore-
clese a mortgage stating in substance:— * thet ane W, I, Cord being justly indebted to him
in the sum of $562.65 including $14.6% costs of suit with intercst from the 12th, day of May
1852 atten per ecent  per amnum (the amt agreed so be paid plaintiff as beneficiary of a
decree in the Fleming Cireuit Court state of Ky., where the contract was made and the same
as yet, remaining due and unpsid.  The said Cord, in order to secure the same, made and ex-
ecuted to him, & mortgage on the property therein named, whieh was duly executed, acknowl-
edged, certified and recorded in the proper office of Richland Co. Tls (a certified copy made
p:zi'n thercof — warked “A™)

The Piano embraced by the same is in the immediate possession and custody of Edward
Kitchell, and those in an action of Replevin pending in this court on the law side thereof
wherein the complainant is plaintiff and W, T, Shelby as sheriff on behalf of John Bradford &
David McGraw partners &c are beneficiaries therein. _

He refers to and makes the entire record thereof, (including the aepositions of W. fI. Wads-
worth, W H. Cord and Eliza. A. Dupuy, and the record from the Fleming Circuit Court State
of Ky., all as part hereof marked “B.”)

He, further states that John M. Wilson and Isaae Gibson well knowing the mortgage to be
so recorded and bonafide as aforesaid, but and as stated in Moor’s Bill to defeat complainant
did under a pretended fraudulent and illegal execution sale made loug before the maturity of
the meortgage acquire and hold possession of  the mortgage and control of the law
library embraced by said mortgage, and in bad faith, and without any valaable consideration
&3 aganet your complainant’s rights as Mortgagee under said Mortgagee which he knew 1o
have been made in good faith, and regular in every particalar, duly recorded and the entire
debt therein, yet unpaid. .

Algo, that ome John I. Moore has a certain suit pending in this same court on the equity
side thereof to subject said Library upen a Judgment with execution returned “No property
found.” as against defendant W. H. Cord and to teach said Library in the hands of said
Wilson and Gibson, (for an irregular sale and purchase thereof made long before the maturity
of said Mortgage) and he refers to the same for the subject matter thereof including the last
and final decree or order that may be made therein and makes the same part hercof marked
~‘E'.','

And he refers to the same for subject matter thereof including the list of Books and the
value thereof embraced by said library, and as full as if restated herein in extenso, and charges
that said Wilson & Gibson refused, and still refuse to surrender said law Library, and are
claiming it as their own.

Wherefore, to the end that Justice be dene in the premises, he prays that said John M.
Wilson, Isaac Gibson, William T. Shelby, John Bradford and David McGraw psrtners, (the
avowants and beneficiaries embraced by said Shelby in his avoway in said action cf Replevin)
and that said Johu I. Moore, and William H. Cord be made defendants to this Billy that Spa,
may at once issue against the same; they answer, that Moore, Wilson and Gilson interplead or
their suit be conselidated with this, and Shelby and the beneficiaries in his avoway in the
action of repliven also, interplead with complainant kerein, and on final bearing that the hetter
title, and  paramount  right in said Mortgages property  be awarled to complanant
and  the said Mortgage foreelosed, and the property  therein named sold
to pay plaitifi’s debt, and for whatever portion of the law library 8o received by Wilson and
Gilson as alleged by Moore, that may not be prodused they (W. & G.) be decred to pay the
value thereofand that prierity be given plsintiff as Mortgage for his debt, int. and costs, af
suit over Moore and against all the ot her defendants, or for general relief &e.

The mortgage referred to as A isas follows, “Krow all men by these presents that whereas I
s 1 justiy indebted to W. L. Dupuy in the sum of about $600 the procceds in part of & decree
of Fleming Circuit Court State of Ky.”




Now in order to secare him the payment thercol with interest thereon until paid.  ilere-
by sell, convey, and confirm to him, all my right, title, and interest in and to all of my iaw
Library, and also, one piano and all of my house-hold and kitchen furniture not exempt from
execution, or distress: To have and to held the same forever unto him the said W. L. Dupu
Recorded his heirs snd assigns.  But, upon this express condition, however, that, should I well and truly

pay the said debt, and interest, then this convyance to be void,other\vise‘ to remain in full force
and virtue, and, in the mean time, the use and possession of said property so hereby conveyed
Proceedings is to remain with the undersigned so Jong as the law perwits it under the conveyance, if not
in Replevfn sooner terminated by the act of the parties here
sait Given under my hand and seal, this 5th day of Ayril 1858, W 1. CORD acknnwledged 6 April
1858, by W, H. Cord (the Mor'gagor) before M B . v ipgs. R o 2 1

recodin replivin pe-
fered to & mace jariofthe B ] a- B. presents the £ lowin, cn the 14 Moy of 1859, ‘he plaintiff
therein sued defendant W. T, Shelby for the pisu: S vy o faviag levied Lud takeu i
under the fifus in lickaird:ssher ffve W.H. Cord enbrac. o by arwortpage. process thereon,
in usual form, issued the same day whereapon, was endorsed upon the writ, the following:

“As attorney for plaintiffs in pipas by virtue of which sajd piano was levicd upon, I w.ive
any bond to the sheriff, as it is agreed that [ tuke and hold the Prano, in my possessio . to abide
the finel decision of the suit, which I agree to do.

E. Krreneu, Atey,
Bravrorp, & Co and
GROVER, & GrisxoLp, & Co-
Orders in _ Summons issued 2 April 1860, returnable to June term 1860, returned executed upon Shelby,
Replevin TYilson and Gibsen, Bradford and Magran not foun 1,
Jure 1859 1 At the Juvne term 1859, saxd_ cause was continued.
: < 2 Atthe November Term, 1859 leave given to plaintiff to open depositions on the Sth day
Nev. 1859 thereof plea of property in defendant filed.
v 3 At the June term 1860, The defendant having withdrawn his plea. Itisordered and ad-
Urder ag Judged by the court that the plaintiff have Judgment aguinst defendant for want of s plea and that
June 1860 . over of and from him his costs. 3
Orders ag 1 At June term '1‘860, Cpr‘ltinued for plaint/f ‘ e, o
Sore 1800 5 At November Term 1860 ordered. Now at thisday coue Isase Gibzon: Williap, Shelby

Nov. 1860 " Johin M+ Wilson, into open court and waiving process. entered :heir apne:rnce s defend
INOV. . . .. i I 2
ants i this cause  Therefore ti is orderod vy tue Lourt that their appearince be entered on the

record of said court,.
And, again at the 9th day of said Novemher Torm of

Defendants filcd ¢ o1 deturar 1o p i d a4 raled & Wer

by 9. A- M. on the 10th. day and cause the coutinued by the Court
Orders at At the June Term 1861 - The def ncunts moved the court to dimiss  the hill for want of
June 1861 Equity, Wheleupzm €russ motion is made by the plainufi o for leave wend his Bill whiel

Was overuled and this cause distissed at tiie cosia of piaintiff, «nd adjudged th

1t the dn'ix.nu’a.ns
recover of and from plaintiff sheir costs in their behalf herein expended.
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Villiam L. Dupuy.,  — o ioh .épj)ella,'rzt
(Vs.)

Isaac Gibson,
John Wilson.
Wm. T. sShelby,
Johin Bradford, &
‘Bavid. | cGraw,
John I, Moore, &
W. H. Cord,

- dppellees.
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Appeliant filetl, in the Cireuit Coutt of Richland Co. TUs, on 81, Msrch 1960, his i1l to fore.

close o' morrgage stating'in substince:— “ that one W, H. Cord being justly indebted to him.-

in the sum of £562.65 inclading $14.68 costs of suit with interest from the 12th, day. of May
1852 atten.per - cént per ‘annum’ (the amt agreed to be ‘paid plaintiff as beneficiary of «

. decree in'the Fleming Cirenit Coubt state of Ky.,'where the contract was made andithe same

as yet, remsining due and unpaid.  The said Cord, in order to secure the same, made..and ex-
eccuted to him, a mortgage on the property therein named, which was duly executed, acknowl-
.edged, certified nnd recorded in the proper office of Richland Co. Ilis (a certified copy made

The Piano embraced by the same is in the immediate possession and custody of Edward

-Kitchell, and thosée* in- an  action of Replevin pending in this court on the law side thereof

wherein the complainant is plaintiff and “'W. T. Shelby as sheriff on behalf of John Bradford &

David McGraw partners &c are beneficiaries therein. : :
He refers to and makes the entire record thereof, (including the aepositions of W. H. Wads-

worth, W H. Cord and Eliza. A. Dapuy, and the record from the Fleming Circuit Court State

.. .of Ky, all as.part hercof marked +B.”) '
i He, further states that John M. Wilson and Isaac Gibson well knowing the mortgage to be

80 recorded and: bonafide. as.aforesaid, but and as stated in Moor’s Bill to defeat complainant

-did ‘under a pretended fraudulent and illegal execution sale made loug before the maturity of

ins, R mertgage acquire and hold possession of  ‘the mortgage and control of the law

library embraced by said mortgage, and in bad faith, and without any valaable consideration

.A8 agamnst your complainant’s rights as Mortgagee  under said Mortgagee which he knéw to

have been made in good faith, and regular in every particular, duly recorded and ths: etitire

.debt therein, vet unpaid.. k.

Also, that ome John I. Moore has a certain sunit pénd;’ng in this same court on the equity
side thereof to subject said Library upen a Judgment ‘with execution returned “No property

found.” as against defendant W. H. Cord and to each said Library in the hands of said

Mortgage

Wilson and Gibson, (for an irregular sale and pirchase thereof made long before the maturity

cof auid Mortgage) and he refers to the same for the subject matter thereof including the iast

and final deeree or order that may be made therein and makes the same part hercef marked
B { e »

And he refers to the same for subject matter thereof including the list of Buoks and the
waluc thercof embraced by said library, and as full as if restated herein in extenso, and charges
that said Wiison & Gibson refused, and still refuse to surrender sald la@ Libpary, and are
<laiming it as their own. . : :

Wherefore, to the end that Justice be deme in the premises, he prays that said John M.
Wilson, Isaac Gibson, William T. Shelby, John Bradford and David McGraw partners, (the

“avowants and beneficiaries embraced by said Shelby in his avoway in said action cf Replevin)

and that said Joha 1. Moore, and William H. Cord be made defendants to this Biil, that Spa,
may at once issuc against the same, they answer, that Moore, Wilson and Gilson interplead or
their suit be conseliduted with this, and Shelby and the beneficiaries in his avoway. in tke
action of repliven also, interplead with complainant herein, and on final bearing that the better
title, and paramount - right in said Mortgagee property be awarled to complanant
and the said  Mortgage foreelosed, and the property  therein named sold
to pay plaitifi’s debt, and for whatever portion of the law" library so received by Wilson and

Gilson as alleged by Moore, that may not be prodused they (W. & G.) be decred to pay the *°

value thereof and that priority be given plaintiff as Mortgage for his debt. int. and costs, of
suit over Moore and against all the ot her defendznts, or for general relief &e.
The mortgage referred to as A isas follows, “Kuow all men by these presents that whereas I

a 1 Justiy indebted to W. L. Dapuy in the sum of about $600 the proceeds in part of a decree

4 :

of Fleming Circuit Court State of Ky.”

By,
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Order at
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. Orders
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at

recover of and from plaintiff tlieir costs in their behalf herein expended.. .

e
¢at

. Now in order to secure him the payment thereof +with interest thereon until paid. T here-
by. sell; convey, and confirm to him, al my right, title, and interest in and to all of my iaw
Library, and also, one piano and all of my house-hold and kitchen furaiture not exempt from
execution, or distress” To have and to hold the same forever untg him ‘the said W. L. Dupuy
his heirs and assigns. But, upon this express condition, however,‘tha't, shodld I well and truly
pay the said debt, and interest, then this convysnce tobe void, gtherwise to remain in full force
snd virtue, and, in the mean time, the use and possession of said property so “hereby eonveyed
18 to remain with the undersigned so long as the law perwits it under the conveyance, if not
sconer terminated by the act of the parties here. s Wil ‘
Given under my hand and seal, this 5th day of April 1858, W. . CORD: acknowlodged 6 April
1858, by W. H. Cord (the Mortgagor) before M. B. SynpEr, R. C. The record in repliven re-
fered to & made part of the Bill a« B. presents the following on the 14 May «f 1859, the plaintiff
therein sued defendant W. T. Shelby for the piano Shelpy as sherift having levied and taken it
tnder. the fifas iv Liskandeseberifive W. H. €¢vd enbraced bysaidmortgsge, process thereon.
in usual form; issued the same day whereupon, was endorsed upon the writ, the following:

“As attorney for plaintiffs in pipas by virtue of which said piano was levied upon, I waive
any bond to the sheriff, as it is agrced that I'take'und hold the Piano;in my' Ipossegsio o to abide
the final dceision of the suit, which I agree to do. e i T

/

E. Kitenewr, Att'y.
Braproro, & Co and
: - GRoVER, & GrIsNoLD, & Co-
Summons issued 2 April 1860, returnable to June term 1860, returned executed upon Shelby,
Wilson and Gibsen, Bradferd and Magran not foun .
“1 - At the.June term 1859, said cause was continued.
27 At the Noi(ember,fl‘erm', 1859 leave given to plaintiff to open depositions on the 8th day
thereof - plea of property in defendant filed. . "
3% At the Juneterm 1860, The defendant having withdrawn his plea. It'is ordered and ad-.
Judged by the court that the plaintiff have judgment against!defendant for want ofa plea and that
recover bf* and from him his costs.
4 At June term 1860, Continued for plaintiff: v
5 At November Term 1860 ordered. Now at this day come Isaae Gibson; William T. Shelby
and John M- Wilsen, into open court and waiving process, catered their appearnce -as defend-
ants in this cause: Therefore ti is ordered by the Court that their appearance be entered on the
recard of said court. f ; ; . :
And, again at the 9th day of said November Term of this court the following order wasmade.
_ Defendants filed their demurur to said Bell, the same overuled and defendants ruled to answer
by 9. A: M. on the 10th, day and cause the continued by the Glourt.
At the June Term 1861.— The defendants moved the court to dimiss . the bill for want of
Equity, whereupon cross motion is made by the plaintiff to for leave to amend his Bill which
was overuled and this cause dismissed at the costs of plaintiff, and adjudged that the defendants

*
)
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L .STATE OF ILLINOIS.

SUPREME COURT, AT MOUNT VERNON.

WILLIAM L. DUPUY, AprPELLANT,
e
WILLIAM T. SHELBY, Er AL, APPELLEES.

Brief for Appellant.
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STATIE OF ILLINOIS.

SUPREME COURT, AT MOUNT VERNOX,

WILLIAM L. DUPUY, ArprLLaNT,
v.

WILLIAM T. SHELBY, Er AL, ApreLLugs, '

Brief for Appellant.

This is an appeal ffom a decree of the Richland Circuit
Court, dismissing a bill to foreclose a mortgage of about
$1,200 00 worth of personal property, * for want of equity,”
merely.

It 1s insisted that the decree is erroncous and the mort-
gagee having elected to file his bill, the Court had juris-
diction, otherwise, the parties are greatly injured and de-
frauded, from limitation, ete., as a consequence.

Indeed, we insist, that the proposition that the Court
had such jurisdiction, in this case, can not be seriously
doubted, and, is too well settled to be doubted, or to need
argument, but, as the Courf below so held, we will proceed
to show that the Court Zad jurisdiction. i

While Mr. Justice Story, in his work on Eguily, sec.
1031, scems to have passed the question sub silentia, yet.
he did not so do in his work on Equiry, secs. 1030, 31,
32, 33, and notfes, secs. 1033 and 1034, and his subse-
quent works, Story on Bailments, secs. 310, 11, 12, ani

g ‘Q}“ E
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Story's Equity Pleading, scc. ———, and especially notes
to sees. 327, 472 and 1016.

Indeed, Chancellor Kent, in Hart », Teneyck, 2 J. C.
Rep. 100, said:

“Tt was the rule of the civil law, that a pledge could
never be sold where there was no special agreement to the
contrary, except under a judicial sentence, and this ap-
pears to bethe law at this duy in many countries in Europe,
and it was the rule in the old Knglish law in the time of
Glanville, as I took occasion to show in the case of Lan-
sing . Cortelyou,” 2 Caines cases in Error, 200, which
case was cited with approbation upon another point, in
this Court, in Keagy ». Nile, 12 Ill. 100, and Story’s
Equity, sec. 1033 and note.

While Mr. Justice Story says, sec. 1031, there is no
necessity to foreclose by bill as to personaliy ; yet, in sec.
1033, he says: “The course now adopted is to bring a
bill in equity to foreclose and sell.” See that section and
notes, Redfield’s edition; also, Ib. secs. 1027-8-9-30-1—
2-3.

In Jeremy's Equity, 196, he says: “That on a pledge,
or even what is formally a mortgage of personally by a
day being fixed for the repayment of the money lent there-
upon, there is 7of what may be termed a sérict foreclosure,
but the pledgee or mortgagee has, at law, or in equity, as
the case may be, a right to satisfy himself out of the same,”
and for which he cites 2 Atkyn, 303 ; 2 Vesey, jr. 878 ;
Comyn Rep. 393; 1 Vesey, sr. 278. "See also Story’s
Equity, secs. 1024-25-27.  And Mr. Justice Story, nat
only in his Pleadings, page  , fully /udorses all of that
chapter of Jeremy supra, and the same principle declared
therein ; sec. 5 but in his work on Bailments, sec. 310,
he says, that “The law, as at present established, leaves an

/e -
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election to the pawnee (mortgagee or pledgee). e may file
a bill in equity against the pawnee, for a foreclosure and
sale, or he may proceed to sell ex mero mater, but a judicial
sale is most advisable,” (and then cites the cases of Hart 2.
Teneyck, 2 J. C. Rep. 100 supra, and 12 Wendell Rep. 61.)

And he further says, that the mortgagee or pledgee, can
not make a sale of the pledge and pass the title (Story on
Bailments, sec. 322).

In Hilliard upon Mortgages, vol. 2, p. 256, and /Zis
chapters upon personalty and remedy, he says the princi-
ples and remedy are the same for personally as realty (so
says Story, sec. 1031),and ke cites many cases from Ken-
tucky, with approbation. There, the equity jurisdiction;
as here asserted, has never been doubted. See Sanders .
Davis, 13 B. Mon. 433; 7 J. J. Marshall, 323. And
cases from that Court upon a question like this should be
held to be equally as pofent as they were held to be upon
the question of jurisdiction in Evans v. Hunter, 4 Gill:
man, 214 ; Story, sec. 1031. So that Jeremy, Kent and
Story all sustain the jurisdiction fully, as claimed here.

And #hes Court has said, “ That, as a general principle;
in all cases of concurrent jurisdiction, the Court which
Sirst obtained jurisdiction of the subject matter, must pro-
ceed and dispose of it. Mason ». Piggolt, 11 11l. 88.
And, also, said that the several Circuit Courts of Illinois
have the same jurisdiction inChancery which the Courts of
Chancery have in England.” 4 Gillman, 427.

A mortgage is but a transfer of the property itself as a
security for the debt. This must be admitted as true at
law, and it is equally true in equity. The estate is con-
sidered as « trust, and according to the infention of the
parties; as qualified estate and security. Where the debt
is discharged there is a resulling #rust for the mortgagor.
See Cunard ». Atlantic Insurance Company, 1 Peters.
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411.  And this Court, in Merritt ». Niles, 25 IIl. 983,
impliedly admit the right of forecosure and sale as to per-
sonally. And, indeed, from its very nature and for such
cases as this, says Story’s Equity, sec. 485, the jurisdic-
tion over mortgages belongs peculiarly and exchzsively to
Courts of Equity. Then the mortgaged property ean not
be sold under fieri facias for the mortgaged debt. See
Bronston v. Robinson, 4 Monroe, 143, and quthontleb cited.
And why permit it to be taken by merely legal remedy,
when the mortgagee waives the forfeiture and elects to
file his bill to foreclose and sell ?

So that, in view of the authorities supra as to the gen-
eral inherent equity jurisdiction in the premises, as be'ween
the morigagee and mortgagor, the mortgagee (Dupuy)
clearly had the right, as he dld do, to elect and bring his
suit “to foreclose and require a sale” of the mortgaged
property, which Judge Story said could not be resisted
where the mortgagee so efecfed to file his bill for foreclosure
and sale (sec 1027). The mortgagor did not résist it,
and no creditor’s interest was made apparent to prevent
it, while the demurrer adwitted and conceded all the fuacts
alleged therein fo be true.

It was not until the November term, 1860, that defen-
dants, Shelby, Wilson, and Gibson, entered their appear-
ance. 5
It was at the June term, 1861, when the defendants
moved the Court to dismiss the bill for want of equity,
and the cross motion was made for leave, by plaintiff, to
amend his bill, and said motion everruled and bill dismissed
as done.

But, previous to that, at the June ferm, 1860, the
plaintiff’ had judgment, and gained the suit as to the pi-
ano. And, by the agreement therein, it was fo be held by
E. Kitchell /o abide the suit which thus resulted in fivor

€

b

of appeliant (Dupuy); and at the term, the suit of
Moore had been discontinued, and was out of the way.

And the demurrer, as late as June term, 1801, brought
all these facts defore the Court, with the title as to the
piano, fully settled in favor of appellant, and so held by
Kitchell for the mortgagee, with the suit of Moore discon®
tinved, and all the facts alleged in the bill conceded ; for,
A demurrer can not be sistained where fraud is charged (2
Daniels Ch’y 30), and the plaintiff was entitled to some
relief upon the facts alleged. 2 Daniels, 36. It is said,
2 Daniels, Chancery, side page 2, as a demurrer proceeds
upon the ground that, admitting the facts stated in the
bill to be true, the plaintiff is not entitled to the relief he
seeks. It is held that, at least for the purpose of argu-
ment, all the matters of fuct which ave stated in the bill
are admilled by the demurrer, 1 Vesey, jr., 289, and can
not be disputed in arguing the question whether the de-
fense thereby made be good or not; and such admission
extends to the whole manner and form in u/zzcﬁ it 13 there
stated.

(See there the statement of a bill, as to a deed). And
held, that where the object of referring to a document is
not to contradict, but to support the plaintiff’s case, the
Conrt will, upon the argument of a demurrer, take upon
itself Zo look into it. Thus, it is, that the existing status
of the replevin suit (in exhibit “5.”) is brought before
the Court, on demurrer. That suit had been settled at
the June term, 1860, and for the plaintiff, a year previous
to the order dismissing this suit, and Edward Kitchell was
then holding the piano, pursuant to /is agreement, viz :

“As attomey for plaintiffs in fierd facias, by virtue of
which said piano was levied upon, I waive any bond  to
the sheriff; as it is agreed that I take and ‘hold the piano

fe50-25
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in my possession, 1o abide the final decision of the suil,
which I agree to do.
“ E. KITCHELL, Attorney.
“BRADFORD & Co., and
“GROVER & GRINNOLD & Co.”

While this bill was not dismissed till the June term,
1861, thereafter.

And, if there could have beenany objection as to the re-
plevin suit—that the title to the piano was not first settled
at law—it fully. appears by the record thereof, that the
same had been settled at law in favor of plaintiff, 2 Daniels’
Chancery side, page, 72), and was not available by
plea. See Story’s Equity Plead, sec. 742. And, as to
the piano, and as befween appellant and appellee, Shelby,
and the mortgagor, W. H. Cord, the jurisdiction to fore
close and sell was complete, and Kitchell /Aeld the piano
(under Zis obligation) s pendens, and still so holds, if
this decree be reversed. Watson ». Wilson, 2 Dana.

The demurrer could not be sustained for multifarious-
ness. Because, (1) the bill must be for the whole cause of
action growing out of the mortgage. 2Daniels’ Chancery
37. And, in Campbell ». Mackey, 1 M. & Craig 603,
Lord Cottenham held : “ That where the plaintiff had a
common interest against a// the defendants in a suit, as to
one or more of the questions raised by it, so as to make
them all necessary parties (see Story’s Pleadings in Equity,
sec. 199) for the purpose of enforcing that common inter-
est, the circumstances of some of the defendants being
subject to distinct liabilities, in respect lo different branches
of the subject matter, will not render the bill multifarious,
2 Daniels’ Chancery, 40, and all alleged incumbrancers
should be brought before the Court, that a complete title
may be sold.” Haines v. Beach, 3 J. C. Rep. 462; 3

7

Vesey, 315, and 11 Wheaton, 304, and Story’s’ Equity
Pleading, 201, 193, note.

“The strict rule is, that all persons materially interested
in the suit ought to be parties, that there may be a com-
plete decree between all parties having material interests.”
Per Elden, Cockburn ». Thompson, 16 Vesey 325 ; Story’s
Equity Pleadings, sec. 76, €; Calvert on Parties, pages
1-11.

The bill charged facts, conclusive as against the mort-
gagor, himself, and Shelby, too (as the piano suit was sct-
tled), for a foreclosure and sale which were not denied—
and the relief’ due as to it, per se.

Also, sufficient facts” for the same as against the other
defendants, and especially as a// the facts were admitted as
to, by, and against all the defendants, from the demurrer.

And, the fraud and want of title against defendants ;
or any other even supposable defense should have been
presented by plea, or answer, when it might have been
avoided by the amendment moved for, and overruled—
Story’s Equity Pleading, sec. 742—and enough was
shown for a foreclosure and sale, as to the piano, and if
not to all. 1t can be amended on reversal, so as to fully
amd properly prepare the ease, and it should be done, as
any remedy at law is barred by limitation, while this is
lis pendens, with great equity for appellant, the appellees
not being bona fide purchasers, or creditors, even.

Notice of the facts alleged must be positively, and not
evasively denied—and must be denied—whether notice
be, or not, charged in the bill. If particular instances of
nolice, or circumstances of fraud are charged, Zhe Juacts from
which they are inferred must be denied, as specially and
particularly as charged. 2 Vesey, jr, 187.  Notice
must be denied-by answer. 2 Daniels Ch'y 203, side
page.
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And, any incumbranee, by way of fraudulent exceution,
or otherwise, should be removed as incidental to the juris-
diction, to foreclose and sell a complete title, as the mort-
gage bound the property from the dale thereof, and sabse-
quent incumbrances, whether so, by fraud or not, were
necessary parties. Iven fraudalent sales, in fact, under
execution, will be relieved against (7 Dana 391) in this
Court. It is now too late to question the jurisdiction,
Howell ». McCreery heirs, and Troup ». Wood, 4 J. C.
Rep. 257-9; %‘Ib. 118.

Blight ». Tobin 7 Monroe, Ky. Rep. 616; 4 Cranch,
403 ; and in Mrs. Gaines’ ease against Chew, 2 Howard S.
C. Rep. 619-45, and 3 Story’s Rep. 537, it was held,
that “in cases of fraud, equity has a concurrent jurisdic-
tion "—fraud is charged and admitted by the demurrer,
Gist . Frazer, 2 Littell 118.

“ And equity has jurisdiction to quief title to personal
property, even on behalf of a mortgagee as it is a trust,
and he asserts elaim as a beneficiary.”  Yancey v. Holli-
day, 7 Dana, 232.

“Indeed,” says Story’s Equity, sec. 485, “from its very

nature, the jurisdiction over mortgages belongs peculiarly -

and exclusively to courts of equity.” And, under the
prayer for general relief, appellant was entitled to “an
account of the property, if not produced for sale, and for
the value thercof, as for a conversion in equity.” See
Halbert ». Grant, 4 Monroe, 580, and 3 Littell, 427.
Then upon such premises, “let no one depart from the
Court of Chancery without a remedy.”  Nullus recedat e
curia cancellaria sine remedio. 4 H.T.
~ Wherefore, as the Cireuit Court had a general jurisdic-
tion for foreclosure and sale, after appellant clected to ap-
peal to it for velief, with all its incidents, aund, especially
after it thus had obtained jurisdiction, must proceed and

fL30-83]
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dispose of the whole matter,as held in 11 Ills. Rep, supra.
And there could be no cavil as to Shelby and the piano,
and equity bad jurisdiction even to quiet the #itle, (T Dana
232, supra), and to relieve against any fraudulent acqu:-
sition. 7 Dana 391, supra. And the demurrer conceded
all the allegations of the bill, and leave being refused to
amend—not to reverse—will sanction iniquity, fraud, and
the defendant’s getting the whole property for nothing
The decree should, therefore, be reversed, and the cause
remanded, with directions to further proceed upon the
merits of the case, as it may be presented, and be consis-
tent with equity in the premises.
W. L. DUPUY, Appellant,
per
or”
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In Supreme Court, State of Illinois,

FIRST GRAND DIVISION,
NOVEMBER TERM, 1864.

WILLIAM L. DUPUY, PUtff in Error,)
|
v8. ¢ Error to Richland.
|
ISAAC GIBSON, et al., Def'tin Error, )

BRIEF.

1. It nowhere appears in the Complainant’s Biil that the chattel
mortgage sought to be foreclosed was executed and acknowledged in pursu-
ance of the requirements of the statute. The bill does not allege, nor is
there any proof, that the acknowledgment was made before a Justice of tne
Peace of the precinct in which the mortgager resided. The party claiming
the benefit of the mortgage must show this fact affirmatively, the Court will
not presume that it was so acknowledged, but in the absence of such proof
will hold the mortgage void. Scates’ Treat. and Blackw. Stat. 813-14.
Title Chattel Mortgage. . Henderson vs. Morgan, 26 I, 413, :

2. The Bill alleges a suit in replevin brought by the plaintiff in
error and mortgager, for the possession of part of the property embraced in
the mortgage, and a bill in chancery by a creditor of the mortgager to sub-
jeet the remainder of the property to the debts of the mortgager, and
although theplaintiff in error was not a party to the latter suit he might and
ghould have interpleaded. There was no necessity for plaintiff’s bill to
foreclose ; he had a complete remedy in the action of replevin, for the Piano,
and his right to the remainder of the property could have been determined
in the suit of Moore vs. Gibson et al., by the plaintiff interpleading in that
suit which was pending and undetermined when he filed his bill to foreclose.

I. G, BOWMAN,
For Def'ts in Error.






STATE OF ILLINOIS.

SUPREME COURT, AT MOUNT VERNON,

- WILLIAM L. DUPUY, AvppeLLANT,

: f v.
" WILLIAM T. SHELBY, Er L, Aprerrees,

Brief for Appellant.

Thls is an appeal from a decree of the Rwhland Circuit
Court, dismissing a bill to foreclose a mortgage of about
$1,200 00 worth of personal property, “ for want of equity,”
merely.

It is insisted that the decree is erroneous and the morb-
gagee having elected to file his bill, the Court had juris-
diction, otherwise, the parties are greatly injured and de-
frauded, from limitation, ete., as a consequence.

Indeed, we insist, that the proposition that the Court
had sach jurisdiction, in this case, can not be seriously
doubled, and, is too well settled to be doubted, or to need
argument, but, as the Court below so held, we will proceed
to show that the Court Zad jurisdiction.

While Mr. Justice Story, in his work on Egmiy,
1031, seems to have passed the question sub silentia, yet
he did not so do in bis work on Equiry, secs. 1030, 31,
32, 33, and nofes, secs. 1033 and 1034, and his subse-
‘quent works, Story on Bailments, secs. 310, 11, 12, anil
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Story’s Equity Pleuding, sce. , and espeeially notes
to sees. 327, 472 and 1016. N

Indeed, Chancellor Kent, in Hart o, Teneyck, 2 J. C.
Rep. 100, said:

“It was the rule of the civil law, that a pledge -could
never be sold where there was no speciul agreement to the
contrary, except under a judicial sentence, and this ap-
pears fo bethe law at this day in many countries in Euarope,
and it was the rule in the old English law in the time of
Glanville, as I took occasion to show in the case of Lan.
sing v. Cortelyou,” 2 Caines cases in Error, 200, which
case was cited with approbation upon another point, in
this Court, in Keagy ». Nile, 12 Ill: 100, and Story’s
Equity, sec. 1033 and note.

While Mr. Justice Story says, sec. 1031, there is no
necessity to foreclose by bill as to personalty ; yet, in sec.
1033, he says: “The course now adopted is to bring a
bill in equity to foreclose and sell.”  See that section and
notes, Redfield’s edition; also, Ih. secs. 1027-8-9-30—1—
2-3.

In Jeremy’s Bquity, 196, he says: “That on a pledge,
or even what is formally a mortgage of personally by a
day being fixed for the repayment of the money lent there-
upon, there is nof what may be termed a sérict foreclosure,
but the pledgee or mortgagee has, at law, or dn equity, as
the case may be, a right to satisfy himself out of the same,”
and for which he cites 2 Atkyn, 303 ; 2 Vesey, jr. 378 ;
Comyn Rep. 393; 1 Vesey, sr. 278,  See also Story’s
Equity, secs. 1024-25-27.1 And Mr. Justice Story, not
only in his Pleadings, page , fully 2ndorses all of that
chapter of Jeremy supra, and the same principle declared
therein ; see. ; but in his work on Bailments, sce. 310,
he says, that “ The law, as ab present established, leaves an
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election to the pawnce (morlgagee or pledgee). He may file
abill in equily against the pawnee, for a foreclosure and
sale, or he may proceed to sell ez mero mater, but a judicial
sale is most advisable,” (and then cites the cases of Hart .
Teneyck, 2 J. C. Rep. 100 supra, and 12 Wendell Rep. 61.)

And he further says, that the mortgagee or pledgee, can
not make a sale of the pledge and pass the title (Story on
Bailments, sec. 322).

In Hilliard upon Mortgages, vol. 2, p. 256, and /is
chapters upon personally and remedy, he says the princi:
ples and remedy are the same for personally as realty (so
says Story, sec. 1031), and ke cites many cases from Ken-
tucky, with approbation. There, the equity jurisdiction,
as here asserted, has never been doublted.  See Sanders .
Davis, 13 B. Mon. 433; 7 J. J. Marshall, 323. And
cases from that Court upon a question like this should be
held to be equally as pofent as they were held to be upon
the question of jurisdiction in Evans ». Huater, 4 Gill-
man, 214 ; Story, sec. 1031. So that Jeremy, Kent and
Story all sustain the jurisdiction fully, as elaimed here.

And this Court has said, “ That, as a general principle,
in all cases of concurrent jurisdiction, the Court which
Jirst oblained jurisdiction of the subject matter, must pro-
ceed and dispose of it. Mason ». Piggolt, 11 1ll. 88.
And, also, said that the several Circuit Courts of Illinois
have the same jurisdiction in Chancery which the Courts of
Chancery have in England.” 4 Gillman, 427.

A mortgage is but a transfer of the property itself as 4
security for the debt. This must be admitted as true at
law, and it is equally true in equity. The estate is con-

sidered as @ Zrus/, and according to {he infention of the.

parties, as qualified estate and security. Where the debt
is discharged there is a resulling trust for the mortgagor.
See Cunard ». Atlantic Insurance Company, 1 Peters.

E
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441. And this Court, in Merritt . Niles, 25 Il 283,
impliedly admit the right of foreclosure and sale as to per-
sonalty. And, indeed, from its very nature and for such

cases as this, says Story’s Equity, sec. 485, the jurisdic-

tion over mortgages belongs peculiarly and exclusively to
Courts of Equity. Then the mortgaged property can not
be sold under fleri facias for the mortgaged debt. See
Bronston v. Robinson, 4 Monroe, 143, and authorities cited.
And why permit it to be taken by merely legal remedy,
when the mortgagee waives the forfeiture and elects to
file his bill to foreclose and sell ? _

So that, in view of the authorities supra as to the gen-
eéral inferent equity jurisdiction in the premises, as be'ween
the mortgagee and mortgagor, the mortgagee (Dupuy)
clearly had the right, as he did do, to elect and bring his
suit “to foreclose and require a sale” of the mortgaged
property, which Judge Stery said could not be resisted
where the mortgagee so elecfed to file his bill for foreclosure
and sale (sec 1027). The mortgagor did not resist it,
and no creditor’s interest was made apparent to prevent
it, while #he demurrer admitted and conceded all the facts
alleged therein to be true.

1t was not until the November term, 1860, that defen-
dants, Shelby, Wilson, and Gibson, entered their appear-
ance.

It was at the June term, 1861, when the deféndants
moved the Court to dismiss the bLill for want of equity,
and the cross motion was made for leave, by plaintiff] to
amend his bill, and said motion overruled and bill dismissed
as done.

But, previous to that, at the June ferm, 1860, the
plaintiff had judgment, and gained the suit as to the pi-
ano. And, by the agreement therein, it was o be held by
E. Kitchell 7o abide the suit which thus resulted in fuvor

~ of appellant (Dupuy); and at the

]

term, the suit of
Moore had been discontinued, and was out of the way.

And the demurrer, as late as June term, 1861, brought
all these facts before the Court, with the title as to the
piano, fully settled in favor of appellant, and so held by
Kitchell for the mortgagee, with the suit of Moore discon”
tinued, and all the facts alleged in the hill conceded ; for,
a demurrer can not be sustained where fraud is charged (2
Daniels Ch’y 30), and the plaintiff was entitled to some
relief upon the facts alleged. 2 Daniels, 36. It is said,
2 Daniels, Chancery, side page 2, as a demurrer proceeds
upon the ground that, admiiling the facts stated in the
bill to be true, the plaintiff is not entitled to the relief he
seeks. It is held that, at least for the purpose of argu-
ment, all the matters of fucf which are stated in the bill
are adnutted by the demurrer, 1 Vesey, jr., 289, and can
not be disputed in arguing the question whether the de-
fense thereby made be good or not; and such admission
extends to the whole manncr and form in which it is there
stated. '

(See there the statement of a bill, as to a deed). And
held, that where the object of referring to a document is
not to contradict, but to support the plaintiff’s case, the
Court will, upon the argument of a demurrer, take upon
itself f0 look into it. Thus, it is, that the existing status
of the replevin suit (in exhibit “B.”) is brought before
the Court, on demurrer. That suit had been settled at
the June term, 1860, and for the plaintiff, a year previous
to the order dismissing this suit, and Edward Kitchell was
then holding the piano, pursuant to Zis agreement, viz:

“ As attornéy for plaintiffs in fler: facias, by virtue of
which said piano was levied upon, I waive any bond to
the sherifl as it is agreed that I take and hold the piano
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in my possession, to abide the final decision of the suil,
which I agree to do. '
“ B. KITCHELL, Attorney.
“ BRADFORD & Co., and
“GROVER & GRINNOLD & Co.”

While this bill was not dismissed till the June term,
1861, thereafter.

And, if there could have beenany objection as to the re-
plevin suit—=that the title to the piano was not first settled
at law—it fully appears by the record thereof, that #he
same had been se'tled at law in favor of plaintiff; 2 Daniels’
Chancery side, page, 72), and was not available by
plea. See Story’s Equity Plead, sec. T42. And, as to
the piano, and as befween appellant and appellee, Shelby,
and the mortgagor, W. H. Cord, the jurisdiction to fore-
close and sel{ was complete, and Kitchell %eld the piano
(under Xds obligation) s pendens, and still so holds, if
this decree be reversed. Watson v. Wilson, 2 Dana.

The demurrer could not be sustained for multifarious-
ness. Because, (1) the bill must be for the whole cause of
action growing out of the mortgage.  2Daniels’ Chancery
87. And, in Campbell ». Mackey, 1 M. & Craig 603,
Tord Cottenham held : “ That where the plaintiff had a
common interest against o// the defendants in a suit, as to
one or more of the questions raised by it, so as to make
them all necessary parties (see Story’s Pleadings in Equity,
sec. 199) for the purpose of enforcing that common inter-
est, the circumstances of some of the defendants being
subject to distinct liabilities, in respect lo different branches
of the subject matter, will not render the bill multifarious,
2 Daniels’ Chancery, 40, and all alleged incumbrancers
should be brought before the Court, that a complete title
may be sold.” Haines v. Beach, 3 J. C. Rep. 462; 3

[
Vesey, 315, and "11 Wheaton, 304, and Story’s Equity
Pleading, 201, 193, note.

“ The strict rule is, that all persons materially interested
in the suit ought to be parties, that there may be a com.
plete decree between all parties having material interests.”
Per Elden, Cockburn ». Thompson, 16 Vesey 325 ; Story’s
Equity Pleadings, sec. 76, €; Calvert on Parties, pages
1-11. :

The bill charged facts, conclusive as against the mort-
gagor, himself, and Shelby, too (as the piano suit was set-
tled), for a foreclosure and sale which were not denied—
and the relief due as to it, per se.

Also, sufficient facts™ for the same as against the other
defendants, and especially as «// the facts were admitted as
to, by, and against all the defendants, from the demurrer.

And, the fraud and want of title against defendants;
or any other even supposable defense should have been
presented by plea, or answer, when it might have been
avoided by the amendment moved for. and overruled—
Story’s  Equity Pleading, sec. T42-—and enough was
shown for a foreclosure and sale, as to the piano, and if
not to all. It can be amended on reversal, so as to fully
and properly prepare the case, and it should be done, as
any remedy at law is barred by limitation, while this is
lis pendens, with' great equily for appellant, the appellees
not being bona fide purchasers, or creditors, even.

Notice of the facts alleged must be positively, and not
evasively demied—and must be denied—whether notice
be, or not, charged in the bill. If particular instances of
nolice, or circumstances of fraud are charged, the facts from
which they are inferred must be denied, as specially and
particularly as charged. 2 Vesey, jr, 187. Nofice
must be denied by answer. 2 Daniels Ch’y 203, side

page.
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And, any incambranee, by way of fraudulen! execution,
or otherwise, should be removed as incidental to the juris-
diction, to foreclose and sell a complete title, as the mort-
gage bound the property from the dule thereof, and subse-
quent incumbrances, whether so, by fraud or not, were
necessary parties. Even fraudulent sales, in fact, under
execution, will be relieved against (7 Dana 391) in this
Court, It is now too late to question the jurisdiction.
Howell ». McCreery heirs, and Troup ». Wood, 4 J. C.
Rep. 257-9; 4 Ib. 118.

Blight ». Tobin 7 Monroe, Ky. Rep. 616; 4 Cranch,
403 ; and in Mrs. Gaines’ case against Chew, 2 Howard S.
C. Rep. 619-15, and 3 Story’s Rep. 537, it was held,
that “in cases of fraud, equity kas a concurrent jurisdie-
tion "—fraud is charged and admitied by the demurrer.
Gist o. Frazer, 2 Littell 118.

“And equity has jurisdiction to quief title to personal
property, even en behalf of a ‘mortgagee as it is a trust,
and he asserts claim as a beneficiary.” Yancey v. Holli-
_day, 7 Dana, 232.

“Indeed,” says Story’s Equity, sec. 485, “from its very
nature, the jurisdiction over mortgages belongs peculiarly
and ezclusively to courts of equity.” And, under the
prayer for general relief, appellant was entitled to “an
account of the property, if not produced for sale, and for
the value thereof, as for a conversion in equity.” See
Halbert ». Grant; 4 Monroe, 586, and 3 Littell, 427.

Then upon such premises, “let no one depart from the
Court of Chancery without a remedy.”  Nullus recedat ¢
curia cancellaria sine remedio. 4 11.7. .

Wherefore, as the Circuit Court had a general jurisdie-
tion for foreclosure and sale, after appellant elecled to ap-
peal to it for relief, with all its incidents, and, especially
after it thus had obtained jurisdiction, must proceed and

™
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dispose of the whole matter, as held in 11 Ills. Rep, supra.
And there could be no cavil as to Shelby and the piano,
and equity had jurisdiction even to quict the title, (T Dana
232, supra), and to relieve against any fraudulent acqui-
sition. T Dana 391, supra. And the demurrer conceded
all the allegations of the bill, and Zeave being refused to
amend—not to reverse—will sanction iniquity, fraud, and
the defendant’s getting the whole property for nothing
The uecree should, therefore, be reversed, and the cause
remanded, with directions to further proceed upon the
merits of the case, as it may be presented, and be consis-
tent with equity in the premises. :
" W. L. DUPUY, Appellant,
per
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In Supreme Court, State of Illinois,

FIRST GRAND DIVISION,
NOVEMBER TERM, 1864.

WILLIAM L. DUPUY, PUtff in Error,)
|
vs. ¢ Error to Richland.
ISAAC GIBSON, ¢t al., Def'tin Error,

BRIELR.

: B It nowhere appears in the Complainant’s Bill that the chattel
mortzage sought to be foreclosed was executed and acknowledged in pursu-
ance of the requirements of the statute. The bill does not allege, nor is
there any proof, that the acknowledgment was made before a Justice of tne
Peace of the precinct in which the mortgager resided. The party claiming
the benefit of the mortgage must show this fact affirmatively, the Court will
not presame -that it was so acknowledged, but in the absence of such proof

will hold the mortgage void. Scates’ Treat. and Blackw. Stat. 813-14.

Title Chattel Mortgage. Henderson vs. Morgan, 26 11, 413.

2. The Bill alleges a suit in replevin brought by the plaintiff in
error and mortgager, for the possession of part of the property embraced in
the mortgage, and a bill in chancery by a creditor of the mortgager to sub-
ject the remainder of the property to the debts of the mortgager, and
although theplaintiff in error was not a party to the latter suit he might and
should have interpleaded. There was no necessity for plaintiff’s bill to
foreclose ; he had a complete remedy in the action of replevin, for the Piano,
and his right to the remainder of the property could have been derermined
in the suit of Moore vs. Gibson et al., by the plaintiff interpleading in that
suit which was pending and undetermined when he filed his bill to foreclose.

I. G. BOWMAN,
For Def’ts in Error.

.
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