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To The complainants below had no legal or lawful right to exhibit
their Bill against the defendants below,
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A. The County Court of Woodford County has no power to appoint
an executor. This power is vested alone in the person making a w ill.

See Sec. 19, Chapter Wills, Purple’s Stat., page 1195.
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“ All persons named as executors in any will, testament, or codicil, as
aforesaid, shall, after the same shall he proved, * * * be en-
titled to letters testamentary thereon; and if there be no executors named
in such will, testament, or codicil, or the executor named therein shall
die, refuse to act, or he otherwise disqualified, letters of administration,

with the will annexed, shall be granted,” ete.
See also Section 25, Statute Wills,

7/ 3 [/@;M R A
/%///' Hiewtird Gt ffofimtacic ton sl 7

Hor Daree 1008, e e o7 P07 f
/’Z//@%,,M// S B T
fifuse bl wifurne Fasndile o7 R
Letts Attty o o T Trihcrete et =
MMW li F e 67 Fen Fiiiose ©7
%f'/‘ﬂzf/'y/ﬂxl Frcrieed), FLAT B BTy

90 AR aich, it et~ Htgrealfiict,

%A,ZD Ozc (//17 W & /7,17«»«»1”://”

G bpatedor—

B. By the 4th section, title Chancery, it is provided and declared that
¢ Suits in chancery may be commenced and prosecuted by infants, either
by guardian or next friend.”

The Bill is exhibited by twenty-six complainants, the last eight of
whom are minors (see printed abstract, page 7), and appear by their next
friend, Leven P. Hereford. Can it be claimed by or for the defendants
in error that this averment in the bill is a compliance with the statute

above quoted ?
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C. There is no averment in the Bill as to the residence of any of the
complainants. Can the court see that this pr oceeding is prosecuted either

with the knowledge or consent of th%comp]ainants?
See also Sections 31, 82, 38, 34, and 35, title Conveyances.
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D. If this proceeding can be sustained, then the estate of any infant
can be taken from bim without his knowledge or consent, by making

him a party complainant.
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2. The minor heirs of Potter were not properly made complainants,
They should have been made defendants, so that the court could appoint
a guardian ad litem for them, and to hold parties to strict proof that seek
to divest them of their estate. Further, suppose the minor heirs of Pot-
ter should hereafter seek to set aside the decree, what rule of law or
equity would prevent them from so doing ?

With such uncertainty about the validity of the proceeding, and of tha
fitle acquired under it. the premises would he sacrificed at a forced sale.
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3o The decree was taken without proof. This Court has held that
decree divesting infants of their cstate must set out the evidence in the
case or refer to the eyidence, so that the court can see that the decree
was properly rendered.

See Chafflin vs. Heirs of Kimball, 23 Ill. 38, and authorities cited.
Can it make any difference in principle whether the minors are made
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4. There is no averment that a deed was ever tendered by Potter,
or his legal representatives, to Burger. On the contrary, the hill pro-
ceeds upon the ground that the executors had no power to make a deed.
Unless they could make a deed, they could not compel Burger to pay.
When Burger paid he was entitled to a deed. Nor does the statute aid
the complainants. See as to executors, administrators, or heirs, applying
for authority to make deeds, Statutes, title Conveyances, Secs. 34, 55,
and 36.
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5o The Court will notice that the description of the third piece of f
land in the bond and in the Bill is alike, but in the decree it is differ- |
ent. No mistake is averred or proved. |
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©@o. The prayer of the Bill is that the executors may have power to

convey, but the decree vests the title in Burger absolutely, and no power
to conv (O 1s nlvon
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'@ The prayer in the Bill is that a vendor’s lien may be decreed, while
the decree provides that if the land does not sell for enough an exe-
cution may issue against the defendants below for the overplus.

H. GROVE.
For Plaintifis in Error.
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ABSTRACT.

— e

State of Illinois, Supreme Court within and for the
Third Grand Division, of said State.

TOLHE APRIL TERM OF SAID COURT A. D. 1863,

B

LEMUEL BURGER, ctal Pi’ffs. in Error )

and Defts. below,
V8, ¢ Error to Woodtord.
ELIZABETIL POTTER and others, Defts,

in Ervor and PI’fs. below. : J

ABSTRACT OF RECORD.

Precipe filed July 26, 1862. i

Exhibit D filed July 26, 1862.

Kyow ALt Men By raese Prusents, That Ephriam Potter of the
County of Woodford and State ot Illinois, are held and firm'y bound
unto Lemuel Burger of the County o Woudtord and State of Illinois, in
the penal sum of sventy-two hundred dollars, for which true payment to
be made, I do hereby bind myself, iny heirs, administrators and execu-
tors firmly by thesc presents: Witness my hand seal this 9th day of May,
A.D., 1860. The condition of the above obligation is such that, where-
as, the above named Ephriam Potter has this day sold te the said
Lemucl Burger the following described real estate, lying and being in
the County of Woodford and State ot Illinois, to wit: Lot fourteen,(14),
5. e. of the s. e. qr. of section sixteen, (16), town {wenty-six, (26), con-
taining torty, (40), acres and the north half of the north-east gr. of
section twenty-one, (21), town twenty-six, (26), containing cighty(80)acres,
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old. Also one sett of double harness, one two horse wagon. Also the
three head of cows described as follows: one brown cow, and one black
cow, and one red cow ; and ten head of stock hogs, and one white sow
and pigs. Also one breaking plow, one harrow, two shovel plows, and
one horse scowering plow. Also corn and hay sufficient for the stock,
and small grain enough for.the use of the family and provisions for the
family for one year. Also four ewes and lambs and all the poultry she
wants to keep, and one one-horse buggy.

Seconpry, I also give and bequeath unto my son, Abram Potter, the
following described tract of land, viz : lying and being in the County
and State aforesaid, known and described as the south half of the lot
eleven, (11), in section sixteen, (16), township twenty-six, (26,) north
of range one, (1), east of the third principal meridian, containing twenty
acres, more or less. Also two colts, described as follows: one bay mare
colt, two years old, and one dark bay colt, one year old.

TairpLy, 1 also give and bequeath unto my son, Marian Potter, the
following described tract of land, lying and being in the County and
State aforesaid, known and described as the south half of lot No. five,(5),
section No. (16) sixteen, township twenty-six, (26), north of range one,
(1), east of the third principal meridian, containing twenty (20) acres,
more or less. Also one bright bay colt, one year old. -

And, Lastry, As toall the rest, residue and remainder of my estate,
whatsoever, after payment of my just debts, to be legally divided be-
tween my lawful heirs. It is my request that the aforesaid Elizabeth
Potter, my wife, and my son Abram Potter shall administer on my estate.

In witness whereof, I have hitherto set my hand and seal this 1lth
day of December, A. D., 1860.

His
EPHRIAM p< POTTER, Sex.
Mark.

Signed, sealed and delived by the above named Ephriam Potter, Sen.,
to be his last will and testament, in the presence of us, who at his request,

and in his presence, have subscribed our names as witnesses thereto.
J. A. HAYS, Illinois,
W. H. CUMMINS, Illinois.

STATE OF ILLINOIS, } -

‘Wooprorp CoUNTY,
I, Robert B. Hanna, Clerk of the County Court in and for said County,

do hereby certify that the foregoing is & true and correct copy of the
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last will and testament of

[4]
Ephriam Potter, Sen., late of said County,

~ deceased, as the same appears of record in my office.

—~A—

In testimony whereof I have hereunto get my hand and

{ sEAL'} affixed the seal of said County at my office in Metamora
this 26th day of July, A. D., 1861.

ROBERT B. HANNA, Clerk.

COUNTY COURT, JANUARY TERM, A. D., 1861.
County Court of Woodford County met January 21st, A. D, 1861,

pursuant to adjournment.

Present—Hon. B. D. Meek, County Judge, presiding, R. B. Hanna,
xecord, pages.  Clerk, and R. L. Sidwell, Sheriff. :

The Sheriff announced that the County Court of Woodford County
was in session pursuant to adjournment.

IN THE MATTER OF THE ESTATE OF )

EPHRIAM POTTER, SEN.,

DECEASED.  §

This day came into Court Elizabeth Potter and presented to the Court
application for letters testimentary upon the last will and testament of

said deceased for Probate.

Upon examination of said will the witnesses

hereto, to-wit: J. A. Hays and W. H. Cummins being present, ordered

by the Court that the Clerk

proceed to take proof of said will as requir-

ed by statute in suchcase made and provided, and upon guch proof being
‘ taken, it is ordered by the Court that said will and testament be admitted

to probate and recorded, an

d it also appearing from said will that Eliza-

beth Potter and Abram Potter were by said deceased in his gaid last will
and testament appointed executors of the same, it is ordered by the Court
that the application be received and filed; and further order by the
Court that L. P. Hereford be and is hereby appointed to act in conjuune-
tion with the aforesaid Elizabeth Potter and Abram Potter, in the settle-
ment of said estate, and ordered that letters testamentary be granted
with the will annexed, to the aforesaid Elizabeth Potter, Abram Potter
and L. P. Hereford upon their entering into a good and sufficient bond,
to be approved by this Court.

COUNTY OOURT,

FEBRUARY TERM, A. D., 1861

County Court of Woodford County met February 18th, A. D, 1861,

pursuant to adjonrnment.

Present—Hon. D. B, Meek, County Judge, presiding, R. L. Sidwell,

Sheriff, and R. B. Hanna, Clerk.

Court opened by proclamation.
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IN THE MATTER OF THE ESTATE OF}
EPHRIAM POTTER, SEN., DEOEASED.

The executors of the last will and testament of Ephriam Potter,
deceased, this day presented to the Court, their bond as such, executed
for approval. The Court upon examination of the same being fully
advised in the premises, ordered that said bond be approved, and farther
ordered that the same be filed and entered of record and that letters

testamentary issue.

STATE OF ILLINOIS, } o
Wooprorp COUNTY, -

I, R. B. Hanng, Clerk of the County Courtin and for the said County,
do hereby certify that the foregoing is a true and correct copy of the
proceedings had by said County Court at the January and February
Terms thereof, A. D., 1861, in the matter of the last will and testament
of Ephriam Potter, Sen., deceased, as appears of record in my office.

T Witness my hand and the geal of said Court at my office
1 ?ff‘, I in Metamora this 26th day of July, A. D., 1861.
ROBERT B. HANNA, Clerk.

LETTERS TESTAMENTARY.

STATE OF ILLINOIS, ] o
Wooprorp COUNTY, ¥

The People of the State of Iilinois, to all to whom these Presents shall come @reeting:
Kxow YE, That, whereas, Ephriam FPotter, late of the County of
‘Woodford and State of Tllinois died on or about the 1st day of January,
A.D., 1861, as it is said after having duly made and published his last
will and testament, a copy whereof is hereunto annexed, leaving at the
time of his death property in this State which may be lost, destroyed or
diminished in value, if speedy care be not taken of the same, and in as
much as it appears that Elizabeth Potter and Abram Potter has been
appointed executors in and by the said last will and testament to execute
the same, and to the end that the said property may be preserved for
those who shall appear to have legal right or interest therein, and that
the said will may be executed according to the request of the said testa-
tor, we do hereby authorize them, the said Elizabeth Potter, Abram
Potter, and also L. P. Hereford as such executors to collect and secure
all and singular the goods and chattels, rights and credits which were of
gaid Ephriam Potter at the time of his decease, in whosever hands or
possession the same may be found in this State, and well and truly to
perform and flfill all such duties as may be enjoined upon them by the
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said will, so far as thero shall be property and the law charge them, and
in general to do and perform all other acts which now are, or may here-
after be required of them by law.
A In witness whereof I have hereunto set my hand and affix-
{ sEAL } ed the seal of the said County Courtat my office in Meta-
™ mora this 21st day of January, A. D., 1861.
R. B. HANNA, Clerk of the County Court.

We dosolemnly swear that that this writing contains the true last will
and testament of the within named Ephriam Potter, deceased, so far
as we know or believe, and that we will well and and truly execute the
same by paying first the debts and then the legacies mentioned therein,
as far as his goods and chattels thereanto extend and the law charge us)
and that we will make a true and perfect inventory of all such goods and
chattels, rights and credits as may come to our hands or knowledge, be-
longing to the estate of gaid deceased, and render a fair and just account
of our executorship when thereunto required by law, to the best of our

knowledge and abilities, s0 help us God.
ELIZABETH POTTER,
ABRAM POTTER,
L. P. HEREFORD.

Subseribed and sworn to before me this 21st day of January, 1861.
R. B. HANNA, Clerk.

STATE OF ILLINOIS, | .o
Wooprorp COUNTY, #

I, R. B. Hanna, Clerk of the County Court for said County, do hereby
certify that the foregoing is a true and correct copy of the letters testa-
mentary, grauted by the County Court of said County, to Elizabeth
Potter, Abram Potter and L. P. Hereford, executors of the last will and
testament of Ephriam Potter, Sen., deceased, as the same appears of re-

cord in my office. -
i Witness my hand and official seal at my office in Meta-

{ sBAL | mora this 26th day of July, A. D., 1861.
ROBERT B. HANNA, Olerk.

STATE OF ILLINOIS, } 85
Wooprorp COUNTY, .
IN THE CIRCUIT COURT OF WOQODFORD COUNTY TO THE AUGUST TERM,

A. D, 1861.
Judge and ("hancellor of the 23d Judical Cireuit:
t unto your Honor,

P. Hereford,

To the Hon. Samuel L. Richmond,
Humbly complaining, would respectfully represen

your orators, Elizabeth Potter, Abram Potter and Leven




(7l
executors of Ephriam Potter, deceased, late of said County, and your
orators William Potter, Sterling Potter, James M. Potter, Andrew J.
Potter, Polly Spicer, Ephriam Potter, Jr., Serena Warner, Barris
Warner, Martha Warner, Liceford Warner, Catherina Horner,
James Horner, and William Potter, Munroe Dotter, and
John Potter, and Abram Potter, Marian Potter, Candis Potter,
ter, Elizabeth Potter, Albert R. Potter, Frank Potter, William Potter,
Jr., and Albert Potter, (the last eight of whom are minors, and appear
by their next {riend Leven P Hereford), would respectfully show unto
your Honor that on the first day of January, A. D., 1861, the above
Record, pige 14. named Ephriam Potter departed this life in said Woodford County the
place of his residence, and that said Potter died testate leaving two of
your said orators to-wit: Elizabeth Potter (his widow), and Abram
Potter (his son), his executors. Orators would show that said will has
been duly probated in said County of Woodford, a copy of which is
herewith filed marked “A” and made part of this bill. Orators would
show that at the January Term, 1861, of said Probate Court upon the
request of said Elizabeth Potter and Abram Potter, executors, as atore-
said ; and with the advice and consent of the other heirs, your orator
said Leven P. Hereford was appointed by the Probate Court of said
County a co-executor with said Elizabeth Potter and Abram Potter, a
copy of which order of appointment is hierewith filed marked ** B” and
mnade part of this bill. Orator would further show that at said January
Term of said Probate Court letters testamentary were issued to your
orators Elizabeth Potter, Abram Potter and Leven P. Hereford, of which
said letters a copy is herewith filed marked ¢ C,” and made part of this
bill. Your orators would show that on the 9th day of May, 1860, and
r~cord, pake 15. dluring the litetime of said Ephriam Potter, said Potter was the owner in
fee simple, free from all incumbrance, of the following described real
estate, to-wit: Lot No. fourteen, (14), south east quarter of the south east
quarter of section sixteen,(16),town twenty-six,(26),containing forty (£0)
acres, and the north ha t of the north east quarter,section twenty-one,(21),
town twenty-six, (26),containing eighty acres, and also twenty acres com-
mencing ten rods north of the south east corner of the north east of the north
east quarter section thirty one,(31),town twenty 8ix,(26),and running west
eighty rods, thence south 40 rods to the place of beginning, all in range
one, east of the 3d principal meridian in the County of Woodford and
State of Illinois, and on said last mentioned day said decedent, by a bond

a copy of which is Lerewith filed marked ¢ D ” and made a part of this
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Potter, deceased, made his said will. Orators would further show that
at the time said land was sold to said Lemuel Burger, said Burger took
possession of said land and is still in possession of said land, claiming
the same under said bond, given by said decedent. Now, in as much as
by the terms of said will the executors are not empowered to convey
gaid land, and as by a suit at law receives said purchase money from
said purchaser, Lemuel Burger, without first delivering him a deed to
said land, orators are without remedy at law; wherefore, orators pray
that said Lemuel Burger, purchaser of said land, and said James Burger
who signed the said note jointly with said Lemuel Burger—be made de-
fendants and summoned to appear and answer this bill under their oaths,
and for a decree authorizing the executors of said deceased to convey to
said Lemuel Burger a deed to said above described land, and for a decree
that the purchase money still unpaid be a vender’s lien on said land in
Record, pigo 19, purguance against the said Lemuel Burger and James Burger for the
amount so found to be due, and for a farther decree and that unless said
Lemuel Burger pay to your orators Elizabeth Potter, Abram Potter and
Leven P. Hereford, executors as aforesaid, amount so found to be due
within a shert day, to be fixed by the Court, that said land be sold for
cash, without redemption, to satisfy said decree, and for costs, and for
such, other further and general relief as to,equity and good conscience

may belong and as in duty bound, &e
WILLIAMS & STEVENSON,

Comp’l Sol’s.

$1,073 86. B Paso, Jan. 21, 1860.
One day after date we, or either of us, prowmise to pay to the order-of

Ephriam Potter, one thousand and seventy-three dollars uud eiglity-six

cents, for value received, at ten per cent. from date. ’

LEMUEL BURGER, [z s]°

JAMES BURGER, [ 8 ]

t
On which note the following endorsements were made, to-wit:
August 15th, 1860, received on the within note twenty-five dollars.
October the 26, 1860, received on the within note, one hundred and

Record, page 20.

geventy dollars.
Nov. Tth, 1860, paid on the within note, one hundred and thirty-fivy

dollars.
Received on the within note, September the 15th, 1860, twenty-six

dollars. .




Recora, page 21.

Record, page 23.
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STATE OF ILLINOIS,
‘Wooprorp CounTy, AL

The People of the State of Illinios, to the Sheriff’ of said County, Greeting:

‘We command you, that you summons Lemuel Burger and James Bur-
ger, if they shall be found in your County, personally to be and appear be-
fore the Circuit Court of the said Woodford County on the first day of the
next term thereof, to be holden at the Court House in Metamora, in said
‘Woodford County, on the second Monday of August,A,D.,1861, to answer
the matters and things contained in a certain bill of complaint exhibited
against them, in our said Court on the chancery side thereof, by Eliza-
beth Potter, Abram Potter and Leven P. Hereford, executors of Ephriam
Potter, deceased, and William Potter, Sterling Potter, James M. Potter,
Andrew J. Potter, Polly Spicer, Ephriam Potter, Jr., Serena Warner,
Barris Warner, Martha Warner, Licetord Warner, Oatherine Horner,
James Horner, William Potter, Munroe Potter, John Potter, and the fol-
lowing minors, who appear by their next friend Leven P Hereford, to-
wit: Abram Lotter, Marian Potter, Candis Potter, Elizabeth Potter,
Albert R. Potter, Frank Potter, William Potter, Jr., and Albert Potter,
heirs-at-law of Ephriam Potter, deceased, complainants for bill to fore-
close vender’s lien and for relief.

And have you then and there this writ, with an endorsement thereon
in what manner you shall have executed the same.

Witness, James D. Perry, clerk of our said Court, and the seal thereof,
at Metamors aforesaid, this 26th day of July, A. D., 1861.

JAMES D. PERRY, Olerk.

ELIZABETH POTTER, | ]
ABRAM POTTER,
LEVEN P. HEREFORD,

Executors of Ephriam Pot- JBin to Foreclose. Na. 109,

ter, deceased, and others.

8.
LEMUEL BURGER, and
JANE BURGER,

Now on this day came the complainants by Williams and Stevenson
their attorneys, and the said defendants being three times solemnly ealled
came not, but made default, it is therefore considered by the Court the
bill be taken as confessed, and a decree is entered herpin which is in the
words and figures following :
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-ABRAM POTTER, and
LEVEN P. HEREFORD,
Executors of Ephriam Pot-
ter, deceased, and others. J

ELIZABETH POTTER, \

8.
LEMUEL BURGER, and
JAMES BURGER,

STATE OF ILLINOIS, WOODFORD CIRCUIT COURT AUGUST TERM, 186I.

IN EQUITY.

And now on this 13th day of August, 1861, this cause came on, and
was called by the Court and it appearing to the Court from the writ and
Sherift’s return that both of the defendants have been duly served with
process, more than ten days before the commencement of this term of
the Court, and upon motion of the solicitors for the complainants the
defendants, wcre three times solemnly called to come into Court to ap-
pear, plead, answer, or demur to the complainant’s bill, but the said de-
fendants both made default and came not, and therefore upon motion of
the solicitors for the complainants & decree pro confesso is entered against
said defendants and the bill is ordered by the Court to be taken as true,
and it appearing to the Court, from the papers filed, that the contract for
the sale of the land as described in the bill was made, that is, that
Ephriam Potter (who was deceased before the filing of this bill) did on
the 9th day of May, 1860, enter into a bond by which he, the said
Ephriam Potter, since deceased, had bound himself, his heirs, &e, unto
the defendant, Lemuel Burger, to convey to said Burger, the following
Jands in the said County of Woodtord aud State of Tllinois,to-wit : Lot(14)
fourteen, s. e. % of s. e. } of section sixteen,(16), town twenty-six,(26),con-
taining forty acres, and the north half of the north east quarter of section
twenty-one, (21), town twenty-six, (26), containing eighty (80) acres, and
also twenty acres commencing ten (10) rods north of the s. e. corner of
the n. e. of the n. e. quarter, section thirty, (30), in town twenty-six and
running west (80) rods, thence south (40) rods, thence east (80) rods,
thence north (40) rods to the place of beginning, all in range one(1),east
of the 8d principal meridian, upon condition that the said Lemuel Bur-
ger should pay to the said Ephriam Potter (since deceased) one note for
the purchase money of said land, dated January 21st, 1860, for the sum
of onc thousand, seventy-three and 86-100 dollars due one day
after its date, bearing ten per cent. interest from its date, and should fur-
ther pay all the taxes that should thereafter accrue on said land, and it
further appearing to the Court that said note was a joint and several note
af both defendants to himn, the said Ephriam Potter (since deceased), and




Record, page 25,

[12]

it further appearing to the Court that the said defendant Lemuel Burger
went into possession of said land under said contract and remains now
in possession of the same, claiming the same under said contract, and it
farther appearing to the Court that nothing has been paid upon said
note, except the sum of $25.00 on the 15th day of August, 1860, and
$170 on the 26th of October, 1860, and the sum of $26.00 on the15th of
September, 1860, and the sum of $135 on the 7th day of November,
1860, and that there is now due aud owing on said note the sum of eight
hundred and sixty and 25-100 dollars and that said Ephriam Potter died
on or about the 1st day of January, 1861, testate, leaving as his heirs-at-
Jaw and devisees and legatees the parties complainant, except the com:
plainant Hereford, and that leters testamentary have issued from the
Probate Court of said Woodford County on the last will and testament
of said Ephriam Potter, deceased, to the complainants Elizabeth Potter,
Abram Potter and Hereford, and that they are now acting as such execu-'
tors, und now the Court being fully advised in the premmises, it is there-
fore considered and decreed by the Court that all the estate, right, title
and interest that was in the said Ephriam Potter, deccased, at the time
of his death in and to the above described lands and real estate be and
the same is hereby as fully vested in the said defendaut Lemuel Burger,
his heirs and assigns as the same was vested in the said Ephriam Potter
at the time of his decease, and that all the right, title and interest of any
and all the complainants in and to the sajd land, devised by them, either
as heirs or devisees of said Ephriam Pufter, deceased, (or from coveture
with said deceased) be and the same is hereby fully vested in the said
defendant Lemuel Burger, his heirs and assigns, subject to the following
lien, that is to say, the above amount found to be due on said note, to-
gether with the costs of this proceeding, be and the same is hereby de-
creed by.the Court to be a veuder's lien on said land, and it is further
decreed by the Court that the complainants, the executors aforesaid, do
have and receive of and from the said defendants, the said sum of eight
hundred and sixty and 25-100 dollars, above found to be due, together
with their costs in this bebalt expended. And it is further decreed by
the Court that unless the said defendants do, within six months from this
day, pay to the said complainants, who are exccutors as aforesaid, the
amount so found to be due, that the said lands or so much thereof as may
De necessary, be sold for cash in hand without redemption, to satisfy this
decree, after advertising the same for sale for thetime, and in the manner
required by law for Sherieft’s sales of real estate under execution at law,

=Lz
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Record, page 27.

R

(18]

and for the remainder, if any remaining unpaid aicer said sale on execu-
tion may issue, and that Samuel J. Cross be appointed as special master
to carry this decree into effect and execute this decree and report to this
Court, and that the cause now stand continued.
S. L. RICHMOND,
Judge 23d Judicial Oircuit.

DECEMBER TERM, A. D., 1861.

ELIZABETH POTTER
ABRAM POTTER,
LEVEN P. HEREFORD,
Execufars of Ephriam Pot-
ter, deceased, and others. {

V8.
LEMUETL, BURGER, and
JAMES BURGER,

Now on this day this cause came on to be heard and it appeariug to the
Court that the master in chancery of this Court has not made report of sale
of the premises nnder the decree in this cause, it is therefore ordered by

——

Bill to Foreclose Vender's Lein. No. 109.

the Court that this cause stands continued for said Master’s Report.
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ERRORS ASSIGNED.

®icord. pagol. 1. The County Court of Woodford County had no authority to ap-
point an executor of Ephriam Potter, deceased.

S

The infant defendants were not properly made complainants.
3. The estate of infants cannot be diverted in the mode pursued.
4. The bill of complainant filed it without equity.

5. The decree was rendered without proof.

6. There is no averment or evidence that a deed was tendered to
Lemuel Burger.

7. The Court below erred in rendering a decree directing execution
to issue against the defendants below for balance of decree after sale of
lands.

ﬁ 8. The complainants below had no right to a decree against the land
i as their bill shows plaintiffs error executed the note jointly.

| 9. Other errors.




=

—
¥
!
!
| >
21 E
o
A
| .
2 bl ¢
Slpedd VR RN Am 2
| v
|
|
i
|
I
|
|
|
{
|
|
|
|
|
[
| .
{ .
[ ‘
|
|
|
v
SRV OGRS
‘ P od Sy i e
|
|
| | U jsind

T e Mt e A (% TNl | )
2 - 3 3 . \ ¥
- IN THE SUPREME COURT. . A
& HeeRemRR |
. 2 l APRIL TERM, A. D. 1863. 78R '
; ,“ - e 1;46 . -
& , & LEMUEL BURGER, et. al. Prarxtirrs 15 Enrnor, // l_ :
,-?LIZABETH POTTER and others, DEFENDANTS 1IN Ernon. % %
’ -;. o " J | <
; o
é
.

N TR S ey

G o
A




LI

ﬁz% @W o 4 17

I :
Wam{@uf T Z

%Wz% T Wm% CLoiieet
7o Heev il

/z%ué/ﬁz;—c @WW
Azzwwd//w%%m
Lici oo F e % (e pooes o
2 Z. C/%M amm/?%%ﬁ
Frvenict oteronidisa 5y AT CeeZ

oy, Fort S P 5 e 2

v
%Wﬁ% R ACl 2o cztvrre
W&-&&% %m /ﬁi/a /M&c sz—

A e Gkl B % e FTZ



Gt e e e
7/%»4/»4 %Wﬂﬂm
e sz pvoals pon AT
Ao il o 2 e e oo et Lo e

%Vumz 4 M%Cdg? 2 W,
o Covet e
/ZM O Wl 2y Fe M’

‘ @l ez _ f?/('/- /4—//-&/%/& M@&?/
g2 ﬂ,zé,-'//d/yz 2L e ;, M?//%V&ﬁét
ﬁzc ¢7é’z;/'( 2z %7;‘%7 =

et 2l B e iory el APt Foele

=

; 2 2 5 22 Z,M/Zm W-9 W
! S ;
%m/zé{% Cj&d MWW%

I

:/;zéc Fer W,//J/_ . S Py

sl e b foay 27 Cernrve otoncZimin
o £5 %,ZZ M?Mm/%/x =

| ; Gl S i
: %A Do oev s 22T 2 i
]




5 (/;///meeéw%@
Cpral Jeer /55 E

I.@%(;/M A2 /% _
7 -
M/&/}// ém/ M Wﬂ‘/




s s ety 5 S TR

e ——im




Vil A A s

P ot

W(JW O Wd%ké/fj.///ﬁ

/u, Ld & 2tk W
QKMJL MMJW%%%
Gaot Qyae L ho tottcic to ™t p2

b CZ{M P22 e mmwmw
D L L0 s s o S Db R
%:jm 7/%2/&% g /ol



Q’m'/%/; (@7%
g dect

T2
aAt

//m

7Y
(T N
v2s/0z Syl Cng



mzmm

;7mn b Oherotinte 40 a1 & /Waw
i
:ﬁwfw@/, B2 g %%

M IeA v tn Jleovte /Zk?/ /3, /Q/f/é
,A/7 1§19,
e Vhit o polia § e
Q/I/L& A e WWW
Lons Qeals % Vrtter Oles W

QW/’WWM@?%E

m /W el tfecn
Oou/vmm O(/t/LOO [ WY
g | oy .
WM&A WAM v o votla Lo Lawas|
&/ué’ Wz cﬁ/j%gcwwdéa/oi
%‘ é‘%z»(/d a4 Clee 4 7%/4&«4’//
G dcee i RS sn /VL/W '

7% /?/Vn»ffw P tle= G~ @/L/LM

‘WI/LQ O AL Cor e /?a o \5 |




X Clof bcrcerd tas (Tfen Grno & Slosiey
/a,m@m U Ao d Aa/w A3 Ll

|\ D5 Viilomailie A L v
@//Lr&(/{/r'tj &7 W L el Orzs 4
M(zj/n/ﬁ I L Ctt e D hgrt s Lo
Attt 4 - f
/, ﬁi@aw Z Coprern P27 Uporez
ﬁﬁ@Wéﬁ%Mh‘@
G Appdioint On AAotAdTrd fc st for
ar s

yA % A A Sy Ll g levrct<
ﬁmmim.%fmw%-
4
H /7/"'/’\ Ot ¥ ool Crorn Jee (25
Mﬁ/ma%m t7 LrteiaZs W@m
bt Clerertin 7%%/1% W ol VA
LT rW%’vW7%
M/"Z/@Z W J
Mj MW@ /I//&/W,@ZW}?

o HIWW%W Lritan g i e ‘



AN e Lo 0,M/74&7/¢4 P
zf %/4 /zé/kj//p\/“ Jletecy 4 JalrF.
ol Qo Gl Ceelezin 7het
s
b i e

A« o Cov00 (Tlo

Coi
%VL/M;W 7co. i







SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1863,

LEMUEL BURGER et al. l
vs. Error to Woodford.
ELIZABETH POTTER et al. )

DEFENDANT'S BRIEF.

1

The executors, administrators, or heirs of any deceased per-
son, who shall have made a bond for the conveyance of land,
when the consideration has been paid, may, upon application
and notice, obtain decree to convey the land to vendee.

Scates Stat. p. 163, sec. 34.



1L

[t is not error against plaintiffs, after default, that unnecessa-
ry, or even improper parties were complainants. It should
have been taken advantage of by special demurrer.

Story's Equity Pleading, 237.

I1L

But the parties were all proper and necessary ; and even ad-
mitting that Hereford was not executor, the other two were,
and the estate was represented.

IV.

In this case the consideration had not been all paid, and it
was eminently proper that in addition to vesting the title to
the land in the equitable owner, Burger, the decree should
settle all the equities, and make the proper decree to secure the
payment of the purchase money.

Vs

The decree operated as a conveyance, and were this not the
case, the decree should only be modified by ordering the proper
parties to make the conveyance.




VL

The 34th section does not contemplate that the heirs should
be made defendants, but plaintiffs, and this whether they are
minors or not.

VIL

The Court will presume that the party who appeared as next
friend for minors was authorized, and was acting in good faith
and for their benefit. If the contrary were made to appear, the
Court would interfere and protect their rights.

VIIL

The bill was taken for confessed, and shows that it was for the
benefit of the minors.

IX.

It does not follow, because a proceeding divests a minor
of his estate, that the same is against his interest, or that he
should be a defendant. A proceeding by guardian to sell
the real estate of ward divests him of his estate ; yet this Court
has said that it is not against his interest, and he need not be a
defendant. This proceeding is certainly not more against his
rights.




e

The decree describes one of the tracts a little more fully than
the contract; but plaintiff cannot complain of that.

XL,

Plaintiffs are seeking to avoid the payment of a just debt, by
setting up the rights of the persons whom they are wronging.
They can avoid the forced sale by payment, and then, if there is
really any cloud upon their title, they can easily remove it under
the 32d section; but we think the title would be clear.

A. E. STEVENSON,

BANGS & SHAW,
For Defendants.
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State of Illinois, Supreme Court within and for the
Third Grand Division, of said State.

TO THE APRIL TERM OF SAID COURT A. D. 1863.

— et

LEMUEL BURGER, ctal Pi’fts. in Error )
and Defts. below, ' |
ST & Error to Woodford.
ELIZABETH POTTER and others, Defts, |
in Error and PI'fis. below. J
ABSTRACT OF RECORD.
Precipe filed July 26, 1862.
Exhibit D filed July 26, 1862.

Kxow art Men By Toese Presexrs, That Ephriam Potter of tho
County of Woodford and State ot Illinois, are held and firm'y bound
unto Lemuel Burger of the County of Woodtord and State of Illinois, in
the penal sum of sventy-two hundred dollars, tor which true payment to
be made, I do hereby bind mysclt, my heirs, administrators and execu-
tors firmly by theso presents: Witness my hand seal this 9th day of May,
A. D., 1860. The condition of the above obligation is such that, where-
as, the above named Ephriam Potter has this day sold to the said
Lemuel Burger the following described real estate, lying and being in
the County of Woodford and State of Illinois, to wit: Lot fourteen,(14),
5. . of the s. e. qr. of seetion sixteen, (16), town twenty-six, (26), con-
taining torty, (40), acres and the north half of the north-east qr. of
section twenty-one, (21), town twenty-six, (26), containing cighty(80)acres,



Recard, page 4.

Record, page 5,

[2 :
and also twenty (20) acres, commencing ten (10) rods north of the s. e. cor-
ner of the north-east of the n. c. quarter, section thirty-one,(31),in township
twenty-six, (26), and running west eiglity rods, (8)), thence sonth forty
rods, (40) to the place of beginning, all in range one, (1), east of the
third principal meridiau, for the sum of one thousand and seventy-three
and 86-100 dollars, and received in payment on said lot of land one note
of the above amount, dated the 21st day of Jan, A. D., 1860 at ten per
cent. interest from date. Drawn payable one day atter date. Now if
the said Lemuel Burger, his heirs or assigns shall well and traly pay
or cause to be paid the amount of’ the aforesaid nore, and shall pay the
taxes that hereafter accrue on said land, then the said Ephriam Potter
will execute and deliver to said Lemuel Burger, his leirs or assigus, a
good and sufficient warranty deed for said lands and this bond to be null
and void, otherwise to remain in full force and effect.
EPIIRIAM POTTER. [skAr.]
[First Attest] - W. T. Hererorn,
[Attest] Aprax Porrer.
Exhibit “A” filed July 26, 1862.
In the name of God, Amen.

[, Ephriam Potter, Sen., in the Counry of Woodtord and State of [l1li-
nois, being wealk in body, but of sound and pertect memory, blessed be
Almighty God for the same, do make and publish this my last will and
testament, in manner and form following, that is to say : First, I give and
bequeath unto my beloved wife, Elizabeth Potter, the house in which I
now live and the buildings appurtenant to the same and the household
furniture of every kind now being in said house, and the following de-
scribed tract of land lying and being in the County and State aforesaid,
known and and described ou the north cast quarter of section No. twenty-
one, (21), in township No. twenty-six, (26), north or range No. one, (1),
east of the third principal meridian, containing one hundred and sixty
acres, more or less. Also the south east quarter of the south west qr.
and the south west quarter of the south east qr. of section sixteen, (16),
township twenty-six (26) north, range No. one, (1), east of the third
principal meridian, containing eighty acres, (80), more or less. Also, lot
No. thirteen, (13), being the south west quarter of the south west guarter
of section sixtecn, (16), township twenty-six, (26), north of range one (1)
east, containing thirty-nine 32-160 acres. Also two mares described as

follows : one bay mare, six years old, and one sorrel mare eight, years
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old. Also one sett of double harness, one two horse wagon. Also the
three head of cows described as follows: one brown cow, and one black
cow, and one red cow ; and ten head of stock hogs, and one white sow
and pigs. Also one breaking plow, one harrow, two shovel plows, and
one horse scowering plow. Also corn and hay sufficient for the stock,
and small grain enough for the use of the family and provisions for the

family for one year. Also four ewes and lambs and all the poultry she

wants to keep, and one one-horse buggy.

SeoonpLy, I also give and bequeath unto my son, Abram Potter, the
following described tract of land, viz : lying and being in the County
and State aforesaid, known and described as the south half of the lot
eleven, (11), in section sixteen, (16), township twenty-six, (26,) north
of range one, (1), east of the third principal meridian, containing twenty
acres, more or less. Also two colts, described as follows: one bay mare
colt, two years old, and one dark bay colt, one year old.

Tmeory, 1 also give and bequeath unto-my son, Marian Potter, the
following described tract of land, lying and being in the County and
State aforesaid, known and described as the south half of lot No. five,(5),
section No. (16) sixteen, township twenty-six, (26), north of range one,
(1), east of the third principal meridian, containing twenty (20) acres,
more or less. Also one bright bay colt, one year old.

And, Lastry, As to all the rest, residue and remainder of my estate,
whatsoever, after payment of my just debts, to be legally divided be-
tween my lawful heirs. It is my request that the aforesaid Elizabeth
Potter, my wife, and my son Abram Potter shall administer on my estate.

In witness whereof, I have hitherto set my hand and seal this 11th
day of December, A. D., 1860. =

18
EPHRIA]!![MMk POTTER, Sex.
arx.

Signed, sealed and delived by the above named Ephriam Potter, Sen.,
to be his last will and testament, in the presence of us, who at his request,

and in his presence, have subseribed our names as witnesses thereto.
J. A. HAYS, Illinois,
'W. H. OUMMINS, Illinois.

STATE OF ILLINOIS, tss
‘Wooprorp County, .

1, Robert B. Hanna, Clerk of the County Court in and for said County,
do hereby certify that the foregoing is a true and correct copy of the
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last will and testament of Ephriam Potter, Sen., late of said County,
deceased, as the same appears of record in.my office.
ey B In testimony whereof I have hereunto set my hand and
{sEaL } affixed the seal of said County at my office in Metamora
" this 26th day of July, A. D., 1861.
ROBERT B. HANNA, Clerk.

COUNTY COURT, JANUARY TERM, A. D., 1861.
County Court of Woodford County met January 21st, A. D., 1861,
pursuant to adjournment.
Present—Hon. B. D. Meek, County Judge, presiding, R. B. Hanna,
Clerk, and R. L. Sidwell, Sheriff.
The Sheriff announced that the County Court of Woodford County
was in session pursuant to adjournment.

IN THE MATTER OF THE ESTATE OF |
EPHRIA)M POTTER, SEN., DECEASED. %

This day came into Court Elizabeth Potter and presented to the Court
application for letters testimentary upon the last will and testament of
said deceased for Probate. Upon examination of said will the witnesses
hereto, to-wit: J. A. Hays and 'W. IL. Cummins being present, ordered
by the Court that the Clerk proceed to take proof of said will as requir-
ed by statute in such case made and provided, and upon such proof being
taken, it is ordered by the Court that said will and testament be admitted
to probate and recorded, and it also appearing from said will that Eliza-
beth Potter and Abram Potter were by said deceased in his said last will
and testament appointed executors of the same, it is ordered by the Court
that the application be received and filed ; and further order by the
Court that L. P. Hereford be and is hereby appointed to act in conjune-
tion with the aforesaid Elizabeth Potter and Abram Potter, in the settle-
ment of said estate, and ordered that letters testamentary be granted
with the will annexed, to the aforesaid Elizabeth Potter, Abram Potter
and L. P. Hereford upon their entering into a good and sufficient bond,
to be approved by this Court.

COUNTY COURT, FEBRUARY TERM, A. D., 1861
County Court of Woodford County met February 18th, A. D., 1861,
pursuant to adjonrnment.
" Present—Hon. D. B, Meek, County Judge, presiding, R. L. Bidwell,
Sheriff, and R. B. Hanna, Clerk.
Court opened by proclamation.
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IN THE MATTER OF THE ESTATE OF
EPHRIAM POTTER, SEN., DECEASED. %

The executors of the last will and testament of Ephriam Potter,
deceased, this.day presented to the Court, their bond as such, executed
for approval. The Court upon examination of the same being fully
advised in the premises, ordered that said bond be approved, and further
ordered that the same be filed and entered of record and that letters
testamentary issue.

STATE OF ILLINOIS, 5
Woonrorp County, .

I, R. B. Hanna, Clerk of the County Courtin and for the said County,
do hereby certify that the foregoing is a true and correct copy of the
proceedings had by said County Court at the January and February
Terms thereof, A. D., 1861, in the matter of the last will and testament
of Ephriam Potter, Sen., deceased, as appears of record in my office.

= Witness my hand and the seal of said Court at my office

3 ff‘_, t in Metamora this 26th day of July, A. D., 1861.

: ROBERT B. HANNA, Clerk.

LETTERS TESTAMENTARY.

STATE OF ILLINOIS, | .
Wooprorp County, ¥

The People of the State of Illinois, to all to whom these Presents shall come Greeting:
Kxow YE, That, whereas, Ephriam Potter, late of the County of
Woodtford and State of Illinois died on or about the 1st day of January,
A. D., 1861, as it is said after having duly made and published his last
will and testament, a copy whereof is hereunto annexed, leaving at the
time of his death property in this State which may be lost, destroyed or
diminished in value, if speedy care be not taken of the same, and in as
much as it appears that Elizabeth Potter and Abram Potter has been
appointed executors in and by the said last will and testament to execute
the same, and to the end that the said property may be preserved tor
those who shall appear to have legal right or interest therein, and that
the said will may be executed according to the request of the said testa-
tor, we do hereby authorize them, the said Elizabeth Potter, Abram
Potter, and also L. P. Hereford as such executors to collect and secure
all and singular the goods and chattels, rights and credits which were of
said Ephriam Potter at the time of his decease, in whosever hands or
possession the same may be found in this State, and well and truly to
perform and fulfill all such duties as may be enjoined upon them by the
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reaord, page 11. gaid will, so far as there shall be property and the law charge them, and
in general to do and perform all other acts which now are, or may here-
after be required of them by law.
In witness whereof I have hereunto set my hand and affix-
4 seAL + ed the seal of the said County Court at my office in Meta-
mora this 21st day of January, A. D., 1861.
R. B. HANNA, Clerk of the Jounty Court.

We dosolemnly swear that that this writing contains the true last will
and testament of the within named Ephriam Potter, deceased, so far
as we know or believe, and that we will well and and traly execute the
same by paying first the debts and then the legacies mentioned therein,
as far as his goods and chattels thereanto extend and the law charge us,
and that we wiil make a true and perfect inventory of all such goods and
chattels, rights and credits as may come to our hands or knowledge, be-
longing to the estate of said deceased, and render a fair and just account
of our executorship when thereunto required by law, to the best of our

knowledge and abilities, so help us God.
ELIZABETH POTTER,

ABRAM POTTER,
L. P. HEREFORD.

Subscribed and sworn to before me this 21st day of January, 1861.
R. B. HANNA, Clerk.

STATE OF ILLINOIS, |
Wooprorp County, |

I, R. B. Hanna, Clerk of the County Court for said County, do hereby

certify that the foregoing is a true and correct copy of the letters testa-

Recard, page 12. 1entary, grauted by the County Court of said County, to Elizabeth
Potter, Abram Potter and L. P. Hereford, executors of the last will and

testament of Ephriam Potter, Sen., deceased, as the same appears of re-

SS.

cord in my office.
T i Witness my hand and official seal at my office in Meta-
{ SBAL b ora this 26th day of July, A. D., 1861.
ROBERT B. HANNA, Clerk.
STATE OF TLLINOIS, |
Woobrorp Counry, §
IN THE GIRCUIT COURT OF WOODFORD COUNTY TO THE AUGUST TERM,
A. D, 1861,
To the Hon. Samuel L. Riclond, Judge and ('haneellor of the 23d Judical Cireuit:
Humbly complaining, would respectfully represent unto your Honor,
your orators, Elizabeth Potter, Abram Potter and Leven P. Hereford,

Record, page 18,
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executors of Ephriam Potter, deceased, late of said County, and your
orators William Potter, Sterling Potter, James M. Potter, Andrew J.
Potter, Polly Spicer, Ephriam Potter, Jr., Serena Warner, Barris
Warner, Martha Warner, Liceford Warner, Catherina Morner,
James Horner, and William Potter, Munroe DPotter, and
John Potter, and Abram Potter, Marian Potter, Candis Potter,
ter, Elizabeth Potter, Albert R. Potter, Frank Potter, William Potter,
Jr., and Albert Potter, (the last eight of whom are minors, and appear
by their next friend Leven D Hereford), would respectfully show unto
your Honor that on the first day of January, A. D., 1861, the above
named Ephriam Potter departed this lite in said Woodford County the
place of his residence, and that said Potter died testate leaving two of
your said orators to-wit: Elizabeth Potter (his widow), and Abram
’otter (his son), his executors. Orators would show that said will has
been duly probated in said County of Woodford, a copy “ot which is
herewith filed marked “A” and made part of this bill. Orators would
show that at the January Term, 1861, of said Probate Court upon the

request of said Elizabeth Potter and Abram Potter, executors, as afore-

said ; and with the advice and consent of the other heirs, your orator

said Leven P. Ilereford was appointed by the Probate Court of said

County a co-executor with said Elizabeth Potter and Abram Potter, a

copy of which order of appointment is herewith filed marked ‘¢ B” and
made part of this bill. ~Orator would further show that at said January
Term of said Probate Cowrt letters testamentary were issued to your
orators Elizabeth Potter, Abram Putter and Leven P. Hereford, of which
said letters a copy is herewith filed marked ¢ C,” and made part of this
Lill. Your orators would show that on the 9th day of May, 1860, and
during the litetime of said Ephriam Potter, said Potter was the owner in
fee simple, free from all incumbrance, of the following described real
estate, to-wit: Lot No. fourteen, (14), south east quarter of the south east
quarter of section sixteen, (16),town twenty-six,(26),containing forty (40)
acres, and the north ha £ of the north cast quarter,section twent‘.:y-one,(21),
town twenty-six, (26),containing eighty acres, and also twenty acres com-
mencing ten rods north of the south east cornerof the north east ol the north

east quarter section thirty one,(81),town twenty six,(26),and running west

eighty rods, thence south 40 rods to the place of beginning, all in range

one, east of the 8d principal meridian in the County of Woodiord and

State of Illinois, and on said last mentioned day said decedent, by a bond

a copy of which is herewith filed marked « D and made a part of this
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bill, by said bond said Potter gold to one Lemuel Burger, whom your
orators praying may be made a party defendant to this bill, all of the
above described real estate for the sum of one thousand, seventy and 80-100
dollars, as shown by a note from said Lemuel Burger and one James
Burger, dated Jan. 21st, 1860, due one day after date and payable to
gaid Pciter, which said note is herewith filed and asked to be taken as
part of this bill. Your orator would show that the conditions of said
bond was that if said Lemuel Burger, his heirs or assigns should well
and truly pay or caused to be paid said above mentioned note, and
ghould pay all taxes which might hereafter accrue upon said land, then
said Ephviam Potter should well and truly make and deliver to said Lem-
nel Burger, his heirs or assigns a good and sufficient warranty deed for
said land. Orators would show that said said note has not been paid in
full, the following being the only payments made on said note, to-wit:
on the

13th Sept., 1860, $26.

15th Aug., 1860, $25.

96th Oct., 1860, $170.

7th Nov., 1860, $135.

And that there is now due to your said orators, Elizabeth Potter, Abram
Potter and Leven P. Hereford as executor as aforesaid, on said contract
and said note the sum of $842, 59-100, said amount, being due on said
note which amount said Lemuel Burger and said James Burger, refuse
to pay. Your orators would farther show unto your Honor that said
decedent Pottor at his death left as his heirg-at-law, his widow, your ora-
trix, Elizabeth Potter, his children William Potter, Sterling Potter,
James M. Potter, Androw J. Potter, Polly Spicer, (wife of Abram
Spicer, now deceased), Ephriam Potter, Jr,, Livina Warner, wife of
Barris Warner, Martha Warner, wife of Liceford Warner, Oathering Hor-
ner, wife of James Horner, and the following named children who are
minors, to-wit: Abram Potter, Marian Potter, Oandis Potter, Elizabeth
Potter, Albert B. Potter, and Frank Potter, And said decedent left the
following named heirs who are his grand children being the children of
Potter, now deceased, to-wit : William Potter, Munroe Potter and John
Potter and the following grand children, the sona of Potter now de-
ceased, to-wit: Williamn Potter and Albert Potter. Orators would show
that the above named grand children, the three first named are of lawful
age, and the two last named are minors. And orators would show that
said heirs are the sole and only legatees and devisers of said Ephriam
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Potter, deceased, made his said will. Orators would further show that
at the time said land was sold to said Lemuel Burger, said Burger took
possession of said land and is still in possession of said land, claiming
the same under said bond, given by said decedent. Now, in as much as
by the terms of said will the executors are not cmpowered to convey
said land, and as by a suit at law receives said purchase money from
said purchaser, Lemuel Burger, without first delivering him a deed to
said land, orators are without remedy at law; wherefore, orators pray
that said Lemuel Burger, purchaser of said land, and said James Burger
who signed the said note jointly with said Lemuel Burger—be made de~
fendants and summoned to appear and answer this bill under their vaths,
and for a decree authorizing the executors of said deceased to convey to
said Lemuel Burger a deed to said above described land, and for a decree
that the purchase money still unpaid be a vender’s lien on said land in
pursuance against the said Lemuel Burger and James Burger for the
amount so found to be due, and for a further decree and that unless said
Lemuel Burger pay to your orators Elizabeth Potter, Abram Potter and
Leven P. Hereford, executors as aforesaid, amounnt so found to be due
within a shert day, to be fixed by the Court, that said land be sold for
cash, without redemption, to satisty said decree, and for costs, and for
such other further and general relief as to equity and good conscience
may belong and as in duty bound, &c
WILLIAMS & STEVENSON,
Comp'l Sol’s.

$1,073 86. Er Paso, Jan. 21, 1860.

One day after date we, or either of us, promise to pay to the order of
Ephriam Potter, one thousand and seventy-three dollars and eighty-six
cents, for value received, at ten per cent. from date.

LEMUEL BURGER, [L. s.]
JAMES BURGER, [ s ]

On which note the following endorsements were made, to-wit :

Angust 15th, 1860, received on the within note twenty-five dollars.

October the 26, 1860, received on the within note, one hundred and
geventy dollars.

Nov. 7th, 1860, paid on the within note, one hundred and thirty-five
dollars.

Received on the within note, September the 15th, 1860, twenty-six

dollars.
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STATE OF ILLINOIS, % si

Record, rsge 21 Wooprorp CounTy,
T'he People of the State of Illinios, to the Sheriff’ of said County, Greeting:

We command you, that you summons Lemuel Burger and James Bur-
ger,if they shall befound in your County, personally to be and appear be-
fore the Circuit Court of the said Woodtord County on the first day of the
next term thereof, to be holden at the Court House in Metamora, in said
Woodford County, on the second Monday of August,A,D.,1861, to answer
the matters and things contained in a certain bill of complaint exhibited
against them, in our said Court on the chancery side thereof, by Eliza-
beth Potter, Abram Potter and Leven . Hereford, executors of Ephriam
Potter, deceased, and William Potter, Sterling Potter, James M. Potter,
Andrew J. Potter, Polly Spicer, Ephriam Potter, Jr., Serena Warner,
Barris Warner, Martha Warner, Liceford Warner, Catherine Horner,
James Horner, William Potter, Munroe Potter, J ohn Potter, and the fol-

- lowing minors; who appear by their next friend Leven P Hereford, to-
wit: Abram Lotter, Marian Potter, Cand.ié Potter, Elizabeth Potter,
Albert R. Potter, Frank Potter, William Potter, Jr., and Albert Fotter,
heirs-at-law ot Ephriam Potter, deceased, complainants for bill to fore-
close vender’s lien and for relief.

And have you then and there this writ, with an endorsement thereon
in what manner you shall havé executed the same. )

Witness, James D.’ Perry, clerk of our said Court, and the seal thereof,

at Metamora aforesaid, this 26th day of July, A. D., 1861.
JAMES D. PERRY, Olerk.

ELIZABETH POTTER, 1
ABRAM POTTER,
Record, page 23. LEVEN P. HEREFORD,
: Executors of Ephriam Pot- | .
ter, decoased, and others. } Bill to Foreclose. No. 104.

8.
LEMUEL BURGER, and
JANE BURGER,

Now on this day came the complainants by Williams and Stevenson
their attornays, and the said detendants being three times solemnly called
came not, but made default, it is thereforc considered by the Court the
bill be taken as confessed, and a decree is entered herein which is in the

words and figures following :
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ABRAM POTTER, and
LEVEN P. HEREFORD,
Executors of Ephriam Pot-
ter, deceased, and others.

ELIZABETH POTTER, 1

v8.
LEMUEL BURGER,and |
JAMES BURGER, J

STATE OF ILLINOIS, WOODFORD CIRCUIT COURT AUGUST TERM, 1861.
IN EQUITY.

And now on this 13th day of August, 1861, this cause came on, and
was called by the Court and it appearing to the Court from the writ and
Sherift’s return that both of the defendants have been duly served with
process, more than ten days before the commencement of this term of
the Court, and upon motion of the solicitors for the complainants the
defendants, were three times solemnly called to come into Court to ap-
pear, plead, answer, or demur to the complainant’s bill, but the said de-
fendants both made default and came not, and therefore upon motion of
the solicitors for the complainants a decree pro confesso is entered against
said defendants and the bill is ordered by the Court to be taken as true,
and it appearing to the Court, from the papers filed, that the contract for
the sale of the land as described in the bill was made, that is, that
Ephriam Potter (who was deceased before the filing of this bill) did on
the 9th day of May, 1860, enter into a bond by which he, the said
Ephriam Potter, since deceased, had bound himself; his heirs, &c, unto
the defendant, Lemuel Burger, to convey to said Burger, the following
lands in the said County of Woodford aud State of Illinois,to-wit : Lot(14)
fourteen, s. e. +of 5. e. 1 of scction sixteen,(16), town tweuty-six, (26),con-
taining forty acres, and the north half of the north east quarter of section
twenty-one, (21), town twenty-six, (26), containing eighty (80) acres, and
also twenty acres commencing ten (10) rods north of the s. e. corner of
the n. e. of the n. e. quarter, section thirty, (30), in town twenty-six and
running west (80) rods, thence south (40) rods, thence east (80) rods,
thence north (40) rods to the place of beginning, all in range one(1),east
of the 3d principal meridian, upon condition that the said Lemuel Bur-
ger should pay to the said Ephriam Potter (since deceased) one note for
the purchase money of said land, dated January 21st, 1860, for the sum
of one thousand, seventy-three and 86-100 dollars due one day
after its date, bearing ten per cent. interest from its date, and should fur-
ther pay all the taxes that should thereafter acciue on said land, and it
further appearing to the Court that said note was a joint and several note
of both defendants to him, the said Ephriam Potter (since deceased), and
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it forther appearing to the Court that the said defendant Lemuel Burger
went into possession of said land under said contract and remains nNow
in possession of the same, claiming the same under said contract, and it
further appearing to the Court that nothing has been paid upon said
note, except the sumn of $95.00 on the 15th day of August, 1860, and
$170 on the 26th of October, 1860, and the sum of $26.00 on the 15th of
September, 1860, and the sum of $135 on the 7th day of November,
1860, and that there is now due aud owing on said note the sum of eight
hundred and sixty and 25-100 dollars and that said Ephriam Potter died
on or about the 1st day of January, 1861, testate, leaving as his heirs-at-
law and devisees and legatees the parties complainant, except the com-
plainant Hereford, and that letters testamentary have issued from the
Probate Court of said Woodford County on the last will and testament
of said Ephriam Potter, deceased, to the complainants Elizabeth Potter,
Abram Potter and Iereford, and that they are now acting as such execu-
tors, and now the Court being fully advised in the premises, it is there-
fore considered and decreed by the Court that all the estate, right, title
and interest that was in the said Ephriam Potter, deccased, at the time
of his death in and to the above described lands and real estate be and
the same is hereby as fully vested in the said defendaut Lemuel Burger,
his heirs and assigns as the same was vested in the said Ephriam Potter
at the time of his decease, and that all the right, title and interest of any
and all the complainants in and to the said land, devised by them, either
as heivs or devisees of said Ephriam Potter, deceased, (or from coveture
with said deceased) be and the same is hereby fully vested in the said
defendant Lemuel Burger, his heirs and assigns, subject to the following
lien, that is to say, the above amount found to be due on said note, to-
gether with the costs of this proceeding, be and the same is hcreby de-
creed by the Court to be a vender’s lien on said land, and it is further
decreed by the Court that the complainants, the executors aforesaid, do
have and receive ot and from the said defendants, the said sum of eight
hundred and sixty and 25-100 dollars, above found to be due, together
with their costs in this behalf expended. And it is further decreed by
the Court that unless the said defendants do, within six months from this
day, pay to the said complainants, who are executors as aforesaid, the
amount so found to be due, that the said lands or so much thereof as may
be necessary, be sold for cash in hand without redemption, to satisfy this
decree, after advertising the same for sale for thutime, and in the manner

required by law for Sherieft’s sales of real estate under execution at law
1 y )
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and for the remainder, if any remaining unpaid atter said sale on execu-
tion may issue, and that Samuel J. Cross be appointed as special master
to carry this decree into effect and execute this decree and report to this
Court, and that the cause now stand continued.
S. L. RICHMOND,
Judge 23d Judicial Cirenit.

DECEMBER TERM, A. D., 1861.

ELIZABETH POTTER,
ABRAM POTTER,
LEVEN P. HEREFORD,

|

1

i
Executors of Ephriam Pot- . olaca U e T o 7 (
ter, deceased, and others. { Bill to Foreclose Vender's Lein. No. 103,

8.
LEMUEL BURGER, and
JAMES BURGER,

Now on this day this cause came ou to be heard and it appearing to the
Court that the master in chancery of this Court has not made report of sale
of the premises nnder the decree in this cause, it is therefore ordered by
the Court that this cause stands continued for said Master’s Report.
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ERRORS ASSIGNED.
zecord. pazel. 1. The County Court of Woodford County had no authority to ap-
point an executor of Ephriam Potter, deceased.

9. The infant defendants were not properly made complainants.

3. The estate of infants cannot be diverted.in the mode pursued.

4. The bill of complainant filed it without equity.

5. The decree was rendered without proof.

6. There is 1o averment or evidence that a deed was tendered fo
Lemuel Burger.

7. The Court below erred in rendering a decree directing execution
to issue against the defendants below for balance of decree after sale of
lands.

8. The complainants below had no right to a decree against the land
as their bill shows plaintiffs error executed the note jointly.

9. Other errors.




\IN THE SUPREME COURT.

_ APRIL TERM, A. D- 1863

LEMUEL BURGER, et. al. PLATNTIFFS IN Eri:oR,

8.
DEFENDANTS IN Lreon.

JBLIZABETH POTTER and others,
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IN THE SUPREME COURT OF THE STATE OF ILLINOIS,

THIRD GRAND DIVISION.
APRIL. TERM, A_D. 1863.
LEMUEL BURGER, et al.,

vs. ERROR TO WOODFORD.
BLISABETH POTTER, et als.

PLAINTIFFS BRIEF AND POINTS.

T. The complainants below had no legal or Jawful right to exhibit
their Bill against the defendants below.

(// //g%/ Corilct s 2eo?~ W/VM?) ///; rot
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B T atreat o oo i

A. The County Court of Woodford County has no power to appoint
an executor. This power is vested alone in the person making a will.

See Sec. 19, Chapter Wills, Purple’s Stat., page 1195.



2]

# All persons named as executors in any will, testament, or codicil, as
aforesaid, shall, after the same shall be proved, # & & he eq.
titled to letters testamentary thercon; and if there be no executors named
in such will, testament, ov codicil, or the executor named therein shall
die, refuse to act, or be otherywise disqualified, lefters of administration,
with the will annexed, shall be granted,” ete. ’

See also Section 25, Statute Wills,
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B. By the 4th section, title Clhancery, it is provided and declared that
¢ Suits in chancery may be commenced and prosecuted by infants, either
by guardian or next friend.”
The Bill is exhibited by twenty-six complainants, the last eight of
whom are minors (see printed abstract, page T), and appear by their next

friend, Leven P. Hereford. Can it be claimed by or for the defendants
in error that this averment in the bill is a compliance with the statute

above quoted ? yZA :
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C. There is no averment in the Bill as to the residence of any of the
complainants. Can the court see that this proceeding is prosecuted either
: w{ - P
with the knowledge or consent of theA mplainants ?

See also Sections 31, 32, 33, 34, and 35, title Conveyances.

ﬁ%fw//m/ 4////(7/[,0,,// jj cj’f\%{fj\ cer~C K(/&j/o‘oﬂ(/me,
: gb;%(/ /@ /@(’g 51 :/grrz/ all Cad d et @y Jrrerecr—
Sis Lhall Lo iriTiinti dow Hth Jo =

Ceccls. ad 4y {rr\{ﬂaxfa(// P Lo s tolle. P A-f"g,l
47 J/LZ;’ /I//V/L/(/’a/«/fn /WM(/J( (ﬁ/ 7/2/'1}{.11/ &

IR,

. b
% eat (Af:a/w) oy~ Gttas 0&'(,(/u/ (v4 Al te ,27"‘""’“/1/(/'
Arrel 7 /é%&i,c) /(/%La o Ay G el wst’, 7%(,”///;{)
P \
{///u},(/ /(Z)Iowd//) %«% K(//u»z/'n/) (L/n i Ttloroemits TP

'
—

vt el e cernid //4) 4{.(7}—% & el ae/- L ﬂ«f/u (OC(/&,_J
V4 /




[//{é 34, Do Frtrlord | Gl

% arvy  Cliticea’d WM e Mn/{ ey Al

% cere 2reondde/ /é/(/(/e/zﬁ/ (f’///t///:;,«/)/) / Y 21l O~ %Wms

bondidnalivs, twhe detly Covdiclorats,, Fnd Lecre
%/ﬁ/c'd/ /;w/zw M@w 2 ) //‘7/447/ 2 iy —
efipodlecatiin Love Mﬁ% et Aot NP N
4/‘07\{%@/0/ Afpvzy X W@ G b~
/W%MM/ / /WW7’ / V@

wtty olecct YLy V(W[/CM/O 53 W’W@, Ozl
Zrrtilen /Z,L/ L zag Lo

%{L TDe ef% allt Ceid 6(/4(/1,(/ Q/Ww /4%%

%MM, asd cJ M/ /Z;(//éof—oz/f//~ il Lo i
%01/1/%//\ Zo &g 2y %// st Lz o
b bl odilazre ot ot S ad Voo rratizic,
%%D WA/M/&W; Arrcd 2t Cletice. o
/z(/ (001/1/07 Jpw}a//é(wo(// %W,/L d//«%fv ééa/&';//py aAt

% 4 a/zw/ /M ‘io ’77/% Atils g9 / Yoo / Gcel)
/ém/% el Ko /a/&f%oo T~ ot Commetie

%La(/éo IA/%Z—M ; DA (5 Gree, %x)«/y o Creclilor
: /Z‘J Htcaaca [ el %“//”‘%/W M/«:U/‘Mﬂ)

W&/.



[4]

D. If this proceeding can be sustained, then the estate of any infant
can be taken from him without his knowledge or consent, by making
him a party complainant.
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2, The minor heirs of Potter were not properly made complainants,
They should have been made defendants, so that the court could appoint
a guardian ad litem for them, and to hold parties to strict proof that seek
to divest them of their estate. Further, suppose the minor heirs of Pot-
ter should hereafter seek to set aside the decree, what rule of law or
equity would prevent them from so doing?

With such uncertainty about the validity of the proceeding, and of the
title acquired under it, the plemiies would he sacrificed at a forced sale.
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&, The decree was taken without proof. This Court has held that a f
decree divesting infants of their estate must set out the evidence in the ?
case or refer to the evidence, so that the court can see that the decree |
was properly .rendered. i

See Chafflin vs. Heirs of Kimball, 23 Ill. 88, and authorities cited. ?(
Can it make any difference in principle whether the minors are made :I
complaipants or defendants? '
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4, There is no averment that a deed was ever tendered by Potter,
or his legal representatives, to Burger. On the contrary, the bill pro-
ceeds upon the ground that the executors had no power to make a deed.
Unless they could make a deed, they could not compel Burger to pay.
When Burger paid he was entitled to a deed. Nor does the statute aid f
the complainants.  Sce as to executors, administrators, or heirs, applying
for authority to make deeds. Statutes, title Conveyances. Sees. 34. 35. i
and 36, ‘
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3o The Court will notice that the description of the third piece ot
land in the bond and in the Bill is alike, but in the decree it is differ-
ent. No mistake is averred or proved.
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@ The prayer of the Bill is that the executors may have power to
convey, but the decree vests the title in Burger absolutely, and no powenr
to convey is given.
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7o The prayer in the Bill is that a vendor's lien may be decreed. while
the decree provides that if the land does mnot sell for enough an exc-
cution may issue against the defendants below for the overplus.

H. GROVE,
For Plaintifis in Error.
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APRIL TERM, A.D. 1863.

LEMUEL BURGER et al.,
' PrainTIrrs IN ERROR,
vs.
ELISABETH POTTER et als.,
DEFENDANTS IN ERROR.

PLAINTIFFS’
BRIEF AND POINTS.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1863.

LEMUEL BURGER et al.
s, Error to Woodford.
ELIZABETH POTTER et al. )

DEFENDANT’'S BRIEF.

I

The executors, administrators, or heirs of any deceased per-
son, who shall have made a hond for the conveyance of land,
when the consideration has been paid, may, upon application
and notice, obtain decree to convey the land to vendee.

Scates Stat. p. 163, sec. 34.



11

It is not error against plaintiffs, after default, that unnecessa~
ry, or even improper parties were complainants. It should
have been taken advantage of by special demurrer.

Story’s Equity Pleading, 237.

11T,

But the parties were all proper and necessary ; and even ad-
mitting that Hereford was not executor, the other two were,
and the estate was represented.

IV,

In this case the consideration had not been all paid, and it
was eminently proper that in addition to vesting the title to
the land in the equitable owner, Burger, the decree should
settle all the equities, and make the proper decree to secure the
payment of the purchase money.

V.

The decree operated as a conveyance, and were this not the
case, the decree should only be modified by ordering the proper
parties to make the conveyance.




VI

The 34th section does not contemplate that the heirs should
be made defendants, but plaintiffs, and this whether they are
minors or not.

VIL

The Court will presume that the party who appeared as next
friend for minors was authorized, and was acting in good faith
and for their benefit. If the contrary were made to appear, the
Court would interfere and protect their rights.

VIIL

The bill was taken for confessed, and shows that it was for the
benefit of the minors.

IX,

It does not follow, because a proceeding divests a minor
of his estate, that the same is against his interest, or that he
"should be a defendant. A proceeding by guardian to sell
the real estate of ward divests him of his estate ; yet this Court
‘has said that it is not against his interest, and he need not be a
defendant. This proceeding is certainly not more against his
rights.




X

The decree describes one of the tracts a little more fully than
the contract; but plaintiff cannot complain of that.

XTI,

Plaintiffs are seeking to avoid the payment of a just debt, by
setting up the rights of the persons whom they are wronging.
They can avoid the forced sale by payment, and then, if there is
really any cloud upon their title, they can easily remove it under
the 32d section; but we think the title would be clear.

A. E. STEVENSON,
BANGS & SHAW,
For Defendants.
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