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ALEXANDER ALLISON, IN SUPREME COURT,
Plainti ff in Error,
vs. APRIL TERM, 1858.
ELDRICK SMITH,
Defendant in Error.

| W

APPEAL FROM PEORIA COUNTY CIRCUIT COURT.

Smith sued Allison in Assumpsit, to November Term, 1857.

The declaration contains three counts.

1st count alleges that on the 13th March, 1855, Pinegar executed his note to
Hoyt & Stephens for $200, payable at 6 months. That Hoyt & Stephens assigned
the note to Allison and Allison to Smith. That at the next term of the Circuit Court
of Peoria county after the note became due, Smith sued Pinegar. That suit was
commenced Oct. 9, 1855, and was prosecuted with due diligence to final judgment.
That judgment was recovered November term, 1856, and execution issued upon
same Dec. 20, 1856, and same day putinto hands of Sheriff, who levied same on lots
10, 11 and 12, block b, in Frye’s Addition to Peoria, as the property of Pinegar,
which were sold to plaintiff January 15, 1857, for 50 cents. That Pinegar had
no title to the property nor interest in the same, and that execution was returned
unsatisfied for balance, and that Pinegar had no property subject to execution in

said county, of which Allison had notice.

2d count avers that Pinegar executed note to Hoyt & Stephens March 13,1865,
at 6 months for £200. That Hoyt & Stephens assigned to Allison and Allison to
plaintiff. That at time note fell due and up to present time Pinegar lived in Ful-
ton county, and had no property subject to execution or attachment, and that a

suit wounld have been wholly unavailing.

And that at the next term of the Circuit Court, on 9th Oect., 1855, Smith com-
menced suit, and that judgment was recovered against Pinegar in due course of
law Nov. term, 1856. That execution issued January 24, 1857, to Sheriff Fulton

county, and returned no property found.

3. The common counts. Goods sold and allowed. Work and labor. Money

loaned. Money had and received. Money had, &e.
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The defendant demurred severally to each count and demurrer overruled.
Nov. term, 1857, plea general issue and joinder.

A jury being empanelled, Smith offered in evidence a note executed by Pinegar"
for $290, dated March 30, 1855, payable to Hoyt & Stephens, by them endorsed
to Allison, and by Allison to plaintiff.

Plaintiff then offered summons and return in case of Plaintiff vs. Pinegar. Sum-
mons Oct. 9, 1855, directed to and served by Sheriff of Fulton county.

Smith then offered in evidence the declaration in the case of Smith vs. Pinegar
which was filed Oct. 9, 1855, and also the pleas filed in said cause which were
filed May 16, 1856, and an amended plea filed May 27, 1856, and replication filed

at said term.
Smith then offered in evidence the several entries made in said cause as follows :

1. A motion for rule on defendant to plead, made 21 Nov. 1855, and a rule on

Pinegar to plead by next morning.

2. A motion made to dismiss the cause by Pinegar, made Nov. 28, 1855, for
want of jurisdiction.

3. May 26, 1856, judgment on demurrer to amended plea—Record, page 20.

4. Case continued May 29, 1856, on Pinegar’s motion and at his costs, and

leave being given plaintiff to withdraw his replication.

5. Nov. term, Nov. 29, 1856, Smith obtained leave to set aside order, and repli-

cation to stand.
. December 1, 1856, judgment vs. Pinegar.

Smith then offered execution to Sheriff of Peoria county, dated Dec. 24, 1856,
and return showing levy and sale of Pinegar’s interest in lots 9, 10, 11 and 12, in
Frye’s Addition to Peoria, to Smith for 50 cents.
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Smith then offered execution to Sheriff of Fulton county, dated January 24,
1857, returned March 16, 1857.

Plaintiff then rested.

The defendant then called J. E. Hoyt as witness. The defendant objected to
the witness, and the Court adjourned for dinner.

On the coming in of Court, Smith asked leave for the Sheriff to amend his re-
turn on the execcution. Allison objected. The Court allowed the amendment to
be made, and Allison excepted. The return was amended by adding the words,
“And I cannot find no other property in my connty by which I can make the

within execution.”” To which the defendent excepted—Record, page 27.

Smith then called F. W. Smith and proposed to examine him as a witness, to
which Allison objected on the ground that Smith had already rested his case ; but

the Court overruled the objection and permitted Smith to examine the witness,
and Allison excepted.

‘The witness then stated that when the execution eame to his hands he made all
the search he could for property, but could find none.

On cross-examination the witness stated that the only place he had looked for

property was in the Recorder’s Office. That he enquired of others, but could not
tell who.

The plaintiff then rested his cause.

Allison then called Smith Frye, who being sworn stated to the jury that he was
acquainted with the four lots levied upon and sold as the property of Pinegar—

lots 9, 10, 11 and 12 in block 5 in Frye’s Addition to Peoria. That said lots were
worth $1,000.

Allison’s counsel then asked the witness how much Pinegar had paid on the lots.
To which question Smith objected, and the Court sustained the objection, and re-

fused to permit Allison to prove how much Pinegar had paid on the lots, and Al-
ison excepted.

The Court here decided that Hoyt

cepted.

was a competent witness, and Smith ex-
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Hoyt then testified to the jury that he was acquainted with Pinegar, and had
"heen for a number of years, and that at the time the note fell due Pinegar owned

a drug store and other property in Fulton county.

The plaintiff here objected to the defendant dffering any proof as to the pe-
.cnniary circumstances of Pinegar, and as to the amount of property owned by
Pinegar prior to the rendition of the judgment against him in December, A. D.
1856, which objection the Court sustained, and refused to permit the defendant to
prove that Pinegar owned or possessed prior te the recovery of the judgment in
December, 1856.

The defendant then proposed and offered to prove that at the time said note fell
due and for a year thereafter the said Pinegar owned a drug store in Farmington,
Fulton County. That said Pinegar was in Peoria often as frequent as once a
week. That he purchased goods for his store in Peoria, and that under the Act
of A. D. 1855 the plaintiff might have sued Pinegar before a justice and recovered
judgment and collected the amount of the note. But the Court refused to permit
the defendant to give in evidence the fact proposed and offered by him, and ex-
cluded the evidence from the jury. To which deeision of the Court, sustaining
the objection of the plaintiff and refusing to permit the defendant to prove that
Pinegar had suflicient property out of which the note could have been collected
up to December, 1856, and that proceedings could have been taken before a jus-
tice and the money collected, the defendant then and there at the time objected

and excepted.

Said witness then stated that in December, 1856, Pinegar had property to the
amount of thirty-five hundred dollars. That said property consisted of two houses
and lots in Farmington and five lots in Peoria. The plaintiff here objected to the
evidence on the grounds that title of lands could not be proven by parol, and the
Court sustained the objection and decided that title could not be proven by parol.
To which decision of the Court the defendant objected and excepted. The wit-
ness then further stated to the jury that Pinegar lived in one of the houses in
Farmington, Fulton county, Illinois. That he was living in said house a year be-
fore judgment was recovered against him by the plaintiff. That he lived in and
occupied said house and lot all the time since and is living in it yet, and during
the whole time claimed to be the owner of the house and lot, and that said lot oc=

cupied and claimed by Pinegar is worth one thousand dollars.

The defendant here rested his case.

This was all the evidence in the cause.
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The plaintiff asked the following instructions :

If the jury find {rom the evidence that the defendant endorsed the note in this
case to the plaintiff, and that the plaintiff at the first term of the Circuit Court of
the same county in which the note was endorsed after said note became due pros-
ecuted a suit with due diligence to final recovery of judgment against the maker
of said note, and in a seasonable time procured execution to be issued on said
judgment, which was returned within its life unsatisfied, the jury will find for the

plaintiff.

2. If the jury find that the maker of said note at the time the same became due
resided in the county of Fulton, and continued to reside there in that county until
final judgment, and that the plaintiff instituted his suit in the county where the
note was made and endorsed at the first term of the Circuit Court in said county
after said note became due and obtained service on the defendant for said term,
and prosecuted said suit with due diligence to final recovery against the maker
of the note, and in reasonable time caused execution to be issued to said Fulton
county where the maker resided, and caused such execution to be put into the
hands of the Sheriff of said county, and that said Sheriff within the life of said
execution returned the same to the office whence it issued, with his return of no
property found, then the jury will find for the plaintif§; unless the jury shall also
find that the defendant had property subject to execution in Peoria county, and
that plaintiff had failed to have execution issued in said county in due season to

charge said property.

3. It was competent for the plaintiff to commence suit on the note in the county
of Peoria, if the note was executed and made payable in said county, and if ser-
vice was obtained on the defendant for the first term of said Court after the note
became due, and the prosecution of said suit with due diligence in said county,
and issue and return of execution ¢ nulla bona” as to the part of said note sought
to be recovered in this suit within a reasonable time is sufficient evidence of
diligence to entitle the plaintiff to recover unless rebutted, and the issue of exe-
cution in said suit within a reasonable time and return ¢ nulla bona”’ is evidence
of diligence entitled to the same effect as if the original suit had been commenced
and prosecuted in Fulton county, where the defendant resided. If the jury find
from the evidence that a suit would have been unavailing against the maker of
said note when it became due, then no suit was necessary against the maker, and
and the defendant is liable to the plaintiff in this suit for the amount of the note

and interest whether suit was commenced or not.

5. It is no defence to this suit that the maker of the note owned attachable

property in Fulton county, unless it be shown that the ownership of said property
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was made known to the plaintiff in season to have levied his execution upon the

same.

6. It was no evidence of ownership of property in this case that the maker of

the note resided in a house and had only a mere naked possession of the same.

Which were given by the Court, to the giving of which instructions the defend-

ant at the time objected and excepted.
The defendant then asked the Court to instruct the Jury as follows:

1. The plaintiff cannot recover in this cause unless he has proved that he
brought his action to the November term, A. D. 1855, in this Court against James
C. Pinegar, and that he recovered judgment at that term, or that his failure to re-
cover at that term against Pinegar was not owning to the fault or negligence of

the plaintiff.

2. There was a term of this Court appointed by law to be held in March, 1856,
and unless the plaintiff has proved that his failure to recover a judgment at the
March term, 1856, was not owing to his fault or negligence, the verdict should

be for the defendant.

3. The records offered in evidence do not show that the failure of the plaintitt
to recover judgment against Pinegar at the November term, 1855, or at the March

term, 1856, of this Court was not owing to the negligence of the plaintiff.

4. "The burthen of proof is on the plaintiff to show that he used due diligence,

and unless he has done so the verdict should be for the defendant.

5. If the jury believe from the evidence that Pinegar, on the 24th day of Feb-
ruary, A. D. 1857, was in possession of a house and lot in Fulton county worth
a thousand dollars, claiming to be the owner of the same, such possession and

claim of property is evidence of title.

6. If the jury believe from the evidence that Pinegar at any time after execu-
tion might have issued against him on the Jjudgment in favor of the plaintiff lived
in Fulton county and was in possession of a house and lot worth a thousand dol-
lars, claiming to be the owner, and that the plaintifl or his attorneys knew that

Pinegar lived in Fulton county, the verdict should be for the defendant.

But the Court refused to give instructions Nio. 2, 3, 5 and 6, to which decision
of the Court, refusing to give said last instructions mentioned, the defendant then

and there at the time objected and excepted.

The jury found for the plaintiff in the sum of two Lundred and twenty-six dol-

lars and seventy-five cents.
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The defendant entered a motion for a new trial for the following reasons:

1. The Court allowed improper evidence to be given to the jury by the plain-
tiff.

2. The Court excluded proper evidence offered by the defendant.

3. The Court erred in permitting the Sheriff to amend his return on the execu-

tion after plaintiff had rested his cause.
4. The Court erred in giving instructions asked by the plaintiff.
5. The Court erred in refusing proper instructions asked by the defendant.
6. The verdict is against the weight of evidence.
7. The verdict is against the law.
8. The verdict should have been for the defendant.
9. The Court erred in not excluding the evidence offered by plaintiff.

10. The Court erved in refusing to continue the cause after allowing the Sherifl

to amend his return.
11. Other reasons.

But the Court overruled said motion and refused to grant a new trial, to which
decision of the Court, overruling said motion and in refusing to grant a new trial,
the defendant at thie time then and there objected and excepted.

The plaintiff in error assigns the following errors:

1. The Court below erred in allowing improper evidence to be given jury on

the part of the plaintiff below.
2. In excluding proper evidence offered by the defendant below.
3. In permitting the Sheriff to amend his returns.

1. In giving improper instructions asked the plaintiff below.

o

5. In refusing proper instructions asked by the plaintiff in error (defendant be-
low.)

6. In overruling the motion made by plaintiff in error for a new trial.
7. In not granting a new trial asked by the defendant below.

8. Other errors.

GROVE, for Plaintiff in Error.
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ALEXANDER ALLISON, ) IN SUPREME COURT,
Plainti ff in Error,

vs. b APRIL TERM, 1858.
ELDRICK SMITH, |
Lefendant in Error. J

APPEAL FROM PEORIA COUNTY CIRCUIT COURT.

Smith sued Allison in Assumpsit, to November Term, 1857.

The declaration contains three counts.

Ist count alleges that on the 13th March, 1855, Pinegar executed his note to
Hoyt & Stephens for $200, payable at 6 months. That Hoyt & Stephens assigned
the note to Allison and Allison to Smith. That at the next term of the Circuit Court
of Peoria county after the note became due, Smith sued Pinegar. That suit was
commenced Oct. 9, 1855, and was prosecuted with due diligence to final judgment.
That judgment was recovered November term, 1856, and execution issued upon
same Dec. 20, 1856, and same day put into hands of Sheriff, who levied same on lots
10, 11 and 12, block 5, in Frye’s Addition to Peoria, as the property of Pinegar,
which were sold to plaintiff January 15, 1857, for 50 cents. That Pinegar had
no title to the property nor interest in the same, and that execution was retuined
unsatisfied for balance, and that Pinegar had no property subject to execution in

said county, of which Allison had notice.

2d count avers that Pinegar executed note to Hoyt & Stephens March 13, 1855,
at 6 months for £200. That Hoyt & Stephens assigned to Allison and Allison to
plaintiff. That at time note fell due and up to present time Pinegar lived in Ful-
ton county, and had no property subject to execution or attachment, and that a

suit would have been wholly unavailing.

And that at the next term of the Circuit Court, on 9th Oct., 1855, Smith com-
menced suit, and that judgment was recovered against Pinegar in due course of -
law Nov. terin, 1856. That execution issued January 24, 1857, to Sheriff Fulton

county, and returned no property found.

3. The common counts. Goods sold and allowed. Work and labor. Money

loaned. Money had and received. Money had, &ec.
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The defendant demurred severally to each count and demurrer overruled.

Nov. term, 1857, plea general issue and joinder.

A jury being empanelled, Smith offered in evidence a note executed by Pinegar -

for $200, dated March 30, 1856, payable to Hoyt & Stephens, by them endorsed
to Allison, and by Allison to plaintiff.

Plaintiff then offered summons and return in case of Plaintiff vs. Pinegar. Sum-
mons Oct. 9, 1855, directed to and served by Sheriff of Fulton county.

Smith then offered in evidence the declaration in the case of Smith vs. Pinegar
which was filed Oct. 9, 1855, and also the pleas filed in said cause which were
filed May 16, 1856, and an amended plea filed May 27, 1856, and replication filed
at said term.

Smith then offered in evidence the several entries made in said cause as follows :

1. A motion for rule on defendant to plead, made 21 Nov. 1855, and a rule on

Pinegar to plead by next morning.

2. A motion made to dismiss the cause by Pinegar, made Nov. 28, 1855, for
want of jurisdiction.

3. May 26, 1856, judgment on demurrer to amended plea—Record, page 20.

4. Case continued May 29, 1856, on Pinegar’s motion and at his costs, and

leave being given plaintiff to withdraw his replication.

5. Nov. term, Nov. 29, 1856, Smith obtained leave to set aside order, and repli-
cation to stand.

6. December 1, 1856, judgment vs. Pinegar.

Smith then offered execution to Sheriff of Peoria county, dated Dec. 24, 1856,
and return showing levy and sale of Pinegar’s interest in lots 9, 10, 11 and 12, in
Frye’s Addition to Peoria, to Smith for 50 cents.
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Smith then offered execution to Sheriff of Fulton county, dated January 24,
1857, returned March 16, 1857.

Plaintiff then rested.

The defendant then called J. E. Hoyt as witness. The defendant objected to

the witness, and the Court adjourned for dinner.

On the coming in of Court, Smith asked leave for the Sheriff to amend his re-
turn on the execcution. Allison objected. The Court allowed the amendment to
be made, and Allison excepted. The return was amended by adding the words,
*“And I cannot find no other property in my connty by which I can make the
within execution.””  To which the defendent excepted—Record, page 27.

Smith then called F. W. Smith and proposed to examine him as a witness, to
which Allison objected on the ground that Smith had already rested his case ; but

the Court overruled the objection and permitted Smith to examine the witness,
and Allison excepted.

The witness then stated that when the execution came to his hands he made all

the search he could for property, but could find none.

On cross-examination the witness stated that the only place he had looked for

property was in the Recorder’s Office. 'That he enquired of others, but could not
tell who.

The plaintiff then rested his cause.

Allison then called Smith Frye, who being sworn stated to the jury that he was
acquainted with the four lots levied upon and sold as the property of Pinegar—
lots 9, 10, 11 and 12 in block 5 in Frye’s Addition to Peoria.
worth $1,000.

That said lots were

Allison’s counsel then asked the witness how much Pinegar had paid on the lots.
To which question Smith objected, and the Court sustained the objection, and re-

fused to permit Allison to prove how much Pinegar had paid on the lots, and Al-
ison excepted.

The Court here decided that Hoyt was a competent witness

, and Smith ex-
cepted.
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Hoyt then testified to the jury that he was acquainted with Pinegar, and had
been for a number of years, and that at the time the note fell due anegar owned

a drug store and other property in Fulton county.

The plaintiff here objected to the defendant offering any proof as to the pe-
cuniary circumstances of Pinegar, and as to the amount of property owned by
Pinegar prior to the rendition of the judgment against him in December, A. D.
1856, which objection the Court sustained, and refused to permit the defendant to
prove that Pinegar owned or possessed prior to the recovery of the judgment in
December, 1856.

The defendant then proposed and offered to prove that at the time said note fell
due and for a year thereafter the said Pinegar owned a drug store in Farmington,
Fulton County. That said Pinegar was in Peoria often as frequent as once a
week. That he purchased goods for his store in Peoria, and that under the Act
of A. D. 1855 the plaintiff might have sued Pinegar before a justice and recovered
judgment and collected the amount of the note. But the Court refused to permit
the defendant to give in evidence the fact proposed and offered by him, and ex-
cluded the evidence from the jury. To which decision of the Court, sustaining
the objection of the plaintiff aud refusing to permit the defendant to prove that
Pinegar had sufficient property out of which the note could have been coilected
up to December, 1856, and that proceedings could have been taken before a jus-
tice and the money collected, the defendant then and there at the time objected

and excepted.

Said witness then stated that in December, 1856, Pinegar had property to the
amount of thirty-five hundred dollars. That said property consisted of two houses
and lots in Farmington and five lots in Peoria. The plaintiff here objected to the
evidence on the grounds that title of lands could not be proven by parol, and the
Court sustained the objection and decided that title could not be proven by parol.
To which decision of the Court the defendant objected and excepted. The wit-
ness then further stated to the jury that Pinegar lived in one of the houses in
Farmington, Fulton county, Illinois. That he was iiving in said house a year be-
fore judgment was recovered against him by the plaintiff. That he lived in and
occupied said house and lot all the time since and is living in it yet, and during
the. whole time claimed to be the owner of the house and lot, and that said lot oc-

cupied and claimed by Pinegar is worth one thousand dollars.

The defendant here rested his case.

This was all the evidence in the cause.
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The plaintiff asked the following instructions:

If the jury find from the evidence that the defendant endorsed the note in this
ease to the plaintiff, and that the plaintiff at the first term of the Circuit Court of
the same county in which the note was endorsed after said note became due pros-
ecuted a suit with due diligence to final recovery of judgment against the maker
of said note, and in a seasonable time procured execution to be issued on said
judgment, which was returned within its life unsatisfied, the jury will find for the

plaintiff.

2. If the jury find that the maker of said note at the time the same became due
resided in the county of Fulton, and continued to reside there in that county until
final judgment, and that the plaintiff instituted his suit in the county where the
note was made and endorsed at the first term of the Circuit Court in said county
dfter said note became due and obtained service on the defendant for said term,
and prosecuted said suit with due diligence to final recovery against the maker
of the note, and in reasonable time caused execution to be issued to said Fulton
county where the maker resided, and caused such execuation to be put into the
hands of the Sheriff of said county, and that said Sheriff within the life of said
execution returned the same to the office whence it issued, with his return of no
property found, then the jury will find for the plaintiff; unless the jury shall also
find that the defendant had property subject to execution in Peoria county, and
that plaintiff had failed to have execution issued in said county in due season to

charge said property.

3. It was comoetent for the plaintiff to commence suit on the note in the county
of Peoria, if the note was executed and made payable in said county, and if ser-
vice was obtained on the defendant for the first term of said Court after the note
became due, and the prosecution of said suit with due diligence in said county,
and issue and return of execution * nulla bona” as to the part of said note sought
to be recovered in this suit within a reasonable time is suflicient evidence of
diligence to entitle the plaintiff to recover unless rebutted, and the issue of exe-

> 1s evidence

cution in said suit within a reasonable time and return ““nulla bona’
of diligence entitled to the same effect as if the original suit had been commenced
and prosecuted in Fulton county, where the defendant resided. If the jury find
from the evidence that a suit would have been unavailing against the maker of
said note when it became due, then no suit was necessary against the maker, and
and the defendant is liable to the plaintiff in this suit for the amount of the note

and interest whether suit was commenced or not.

5. It is no defence to this suit that the maker of the note owned attachable

property in Fulton county, unless it be shown that the ownership of said property
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was made known to the plaintiff in season to have levied his execution upon the

same.

6. It was no evidence of ownership of property in this case that the maker of

the note resided in a house and had only a mere naked possession of the same.

Which were given by the Court, to the giving of which instructions the defend-

ant at the time objected and excepted.
The defendant then asked the Court to instruct the jury as follows:

1. The plaintiff cannot recover in this cause unless he has proved that he
brought his action to the November term, A. D. 1855, in this Court against James
C. Pinegar, and that he recovered judgment at that term, or that his failure to re-
cover at that term against Pinegar was not owning to the fault or negligence of

the plaintiff.

2. There was a term of this Court appointed by law to be held in March, 1856,
and unless the plaintiff has proved that his failure to recover a judgment at the
March term, 1856, was not owing to his fault or negligence, the verdict should
‘be for the defendant.

3. The records offered in evidence do not show that the failure of the plaintitf
to recover judgment against Pinegar at the November term, 1855, or at the March

term, 1836, of this Court was not owing to the negligence of the plaintiff.

4. The burthen of proof is on the plaintiff to show that he used due diligence,

and unless he has done so the verdict should be for the defendant.

5. If the jury believe from the evidence that Pinegar, on the 24th day of Feb-
ruary, A. D. 1857, was in possession of a house and lot in Fulton county worth
a thousand dollars, claiming to be the owner of the same, such possession and

claim of property is evidence of title.

6. If the jury believe from the evidence that Pinegar at any time after execu-
tion might have issued against him on the judgment in favor of the plaintiff lived
in Fulton county and was in possession of a house and lot worth a thousand dol-
lars, claiming to be the owner, and that the plaintiff or his attorneys knew that

Pinegar lived in Fulton county, the verdict should be for the defendant.

But the Court refused to give instructions No. 2, 3, 5 and 6, to which deeision
of the Court, refusing to give said last instructions mentioned, the defendant then

and there at the time objected and excepted.

The jury found for the plaintiff in the sum of two hundred and twenty-six dol-

lavs and seventy-five cents.
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The defendant entered a motion for a new trial for the following reasons:

1. The Court allowed improper evidence to be given to the jury by the plain-
tiff.

2. The Court excluded proper evidence offered by the defendant.

3. The Court erred in permitting the Sheriff to amend his return on the execu-

tion after plaintiff had rested his cause.
4. The Court erred in giving instructions asked by the i)laintiﬁi

The Court erred in refusing proper instructions asked by the defendant.

SJ'Y

6. The verdict is against the weight of evidence.

7. The verdict is against the law.

8. The verdict should have been for the defendant.

9. The Court erred in not excluding the evidence offered by plaintiff.

10. The Court erved in refusing to continue the cause after allowing the Sheriff

to amend his return.

11. Other reasons.

But the Court overruled said motion and refused to grant a new trial, to which
decision of the Court, overruling said motion and in refusing to grant a new trial,

the defendant at the time then and there objected and excepted.
The plaintiff in error assigns the following errors:

1. The Court below erred in allowing improper evidence to be given jury on

the part of the plaintiff below.
2. In excluding proper evidence offered by the defendant below.
3. In permitting the Sheriff to amend his returns.
4. In giving improper instructions asked the plaintiff below.

5. In refusing proper instructions asked by the plaintiff in error (defendant be-

low.)

6. In overruling the motion made by plaintiff in error for a new trial.
7. In not granting a new trial asked by the defendant below.

8. Other errors.

GROVE, for Plaintiff in Error.
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