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STATE OF ILLINOIS.

-

Dix, Smverae and Harris,
Plaintiffs in Error,

" hPlaintiffs’Brxef.

Tur Cuocaco Crry Insumance Coar-

PANY.

The_ same Plaintiffs,

. 2 Crarres TraoT, l
Of Counsel.
Tup Mrroantoe Insvrance Corrany.

Statememnt.

These actions are brought upon policies of insurance
against loss or damage by fire. The plaintiffs being co-
partners and having a stock of goods at Chicago, the de-
fendants received from them the premiums, and issued po-
licies to the plaintiffs for one year from 27th September,
1856. In February, 1857, the plaintiff Sinclair sold out
his interest in the goods to his copartners Dix and Harris.
In March, 1857, the goods were destroyed by fire.

The defendants, by demurrer to the declaration, seck to
defend on the ground of an alleged forfeiture of the policies
by reason of such sale, under a clause in the policies in
these words: “In case of any transfer or change of title in
the property insured by this company, or of any nndivided
interest therein, such insurance shall be void and cease,”

e AR
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FPOINTS.
I.

Independent of the clause in question, the plaintiffs’
right of action, in their three names, would be plain.

(L.) The contract having been made with three copart-
ners, any action brought upon it must be in the names
; of them all, notwithstanding a transfer of the property
| or the policies. Nothing but the death of a partner
i could take a case out of this general rule of the com-

mon law.
3 Il 88, Jessels v. The Williamsburgh In-

swrance Co.

(2.) The instances in the books where the right of an as-
signee to one in his own name has been sanctioned,
are special and exceptional, viz. :

Marine insurance cases, on the principle that

the contract is maritime, and does not fall within the

common law. . -
1 Phillips on Insurance, § 76, 3d ed.,, p. 57.

Actions brought in States like New York
and Obhio, since they have adopted the modern Code of
Procedure, requiring the plaintiff in interest to be
plaintiff of record in allcases; and

Actions against companies whose charters provide
that the assicnee may have a personal right of action
as if he were the orignal party insured.

8 Denio, 254, 256 ; Conover v. Mutual Ins.

Co. of Albany. The charter being found in
Sesston Laws of N. ¥.,1836, p. 314, 4d. p.
42 and seq.,id. p. 44, 8§§ 7, 8, 9; 1 Comstock,
290, S. C.; 5 Wendell, 200, 203 ; Granger
v. Howard Insurance Co.; 4 Iill, 187 ;
Mann v. Herkimer Counly Mutuwal Ins,
Co. ; 2 Duer on Insurance, 51, note b,
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“ (3.) So far as an insurable interest at the time of the loss
is requisite, the plaintiffs had the proper interest. No
stranger owned the goods or any share in them. All
the interest in the goods was in the plaintiffs ; and it is
immaterial whether they owned equal shares or un-
equal shares, or one owned the whole, so long as they
represented all the interests, and the entire loss was
S among them.

II.

The clause in question is to be construed strictly ; and it
must not be allowed to defeat the indemnity, which is the
motive and main intent of the contract of insurance.

5 Pickering, 76, 80, Lazarus v. Common-
wealth Insurance Co.
' 13 4d., 81, 8. C.
5 3 Fairfield, 44, Lane v. Maine Fire Ins. Co.
i 1 Phillps on Insurance, § 124, 3d Ed., p. 88.

TR

The sale and assignment by Sinclair to Dix and Harris
was no breach of the policy, and did not avoid it.

] (1.) The clause in the policy is intended to save the com-

pany from becoming insurers of strangers whom they -
have not named. The company determines upon cer-

tain persons whom it will be willing to have for own-

ers during the risk, and by this clanse means to guard

against the imprudence or dishonesty of other persons

who may become owners.

V. SN A

ta A e s

(2.) The company hasno motive to require the ownership
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among several joint owners to remain unchanged
among themselves. They may be equal partners, or
one may own ninety-nine per cent., and another only
one per cent.; yet the company does not require these
proportions to remain unaltered. One may transfer
half or quarter or all of his share to another so long as
no stranger is made an owner.

(8.) If this clause of the policy were construed liberally,
it would render a policy void whenever several part-
ners change their relative shares in a firm. For ex-
ample, when A, owner of two-thirds of the eapital,
sells a fourth of his share to B, who previously held
but one-third, although the firm continues as before,
yet it is a transfer of an interest from one partner to
another partner; and if courts would seek occasion to
vitiate policies by construing forfeiture clauses liber-
ally, such a transaction between partners would fall by
the operation.

(4.) But the rule of strict construction of forfeiture clauses

prevents such a result. The intention of the contract.
ing parties, the motives governing their minds in the
use of terms, the actual views they entertained—as
well the assured who paid to be made secure, as the
insurers who toolk the premium as the price of secur-
ing the indemnity—being looked at, the clause is at
once seen to have no relation to mere dealings of co-
partners afer se. “ Transfer or change of title” is
seen to mean a passing of title from persons named in
the policy to persons mot named therein, a transfer
from the assured to others not assured, a change of
title by change of persons holding title, shifting the
title from old parties to new parties.

(8.) There is a propriety in having the insurance cease

when goods are sold off to customers. That is strictly
an alienation—the term often used in policies—being
a transfer to a stranger, Thus every sale of goods
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takes s0 much out of the risk, and the policy is framed
to cover new purchases, by which the stock is supplied.

3 Fuinfield, 44, Lane v. Maine Fire Ins. Co.

(6.) But in the case at bar there was no such alienation,
nor any such transfer or change of title in the pro-
perty, as the policy was meant or designed to prohibit.
There was nothing done by which a new person be-
came insured. Both Dix and Harris were satisfactory
to the company, and the interest had not gone from
their-hands. The transfer-was not more. in fact than
often oceurs in a firm without the forms of a transfer,
when the course of drawing out of and paying into
the common fund by several partners has brought the
affairs into such a state that the interest of one partner
in the stock has doubled, and the interest of another
has become reduced to nothing. Indeed it often hap-
pens that the buying out of one partner by another is
a mere adjustment in form of what actually existed
before by means of such reduction.of a partner’s
share.

(7.) By strict construction of this forfeiture clause, all
difficulties and absurdities are avoided, and the univer-
sal intention and understunding of parties dealing with
insurance companies are sustained. Let tramsfer of
title mean a transfer from the assured, mot among
them; let change of title mean a change from them,
not among them. Then transfer and change of title,
like the analogous term alienation, are words fully
gatisfied and exhausted. Their literal meaning is given
to them, and by strict construction they must have no
more.

(8.) This clause requires a strict construction for another

reason, viz.: there is mo provision for a transfer or
change of title being consented to by the company, or
the validity of the policy being preserved in such
case by consent or endorsement. X

The passage immediately before the alienation clause

1

|
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concerns the policy not the property. It provides that
the policy shall not be assigned without the consent of
the company endorsed on it; and if the policy is
assigned without such consent it shall become void.
Thus, the transfer of the policy may be consented to,
and it avoids the policy only when done without con- .
sent. But the following clause, forbidding the transfer
of the property, has no qualification. The transfer or
change of title to the property intended by this clause
therefore, is such a transfer or change as would be in-
admissible altogether ; one for which no mode of con-
sent is to be provided; in short, a transfer or change
by which the title or a share of it leaves the persons
insured and’goes away to strangers.

(9.) The course of anthority is elearly with the plaintiffs
on this point.

Parson’s Mercantile Law, 533, speaking of the effect
of transfers of property insured :

“If many owners are insured in one policy, a trans-
fer by one or more to strangers, without the act or
concurrence of other owners, will avoid the policy for
only so much as is thus transferred. And if it be
transferred to ome or more of the insured, it is, we
think, no alienation, and makes no forfeiture.”

Angell on Life and Fire Insurance, § 197, p. 233,
states the distinction between a transfer between }
several persons jointly insured and a transfer to a !
stranger ; in the former case, it is not an alienation
nor a breach of the condition.

T Barbour, 570, 575, 576, Tillou v. Kingston

Mutual Ins. Co. (An. 1850.)

1 Selden, 405, 8, C. (An. 1851.)
This was insurance on a building, and the several
parties held as tenants in.common, each holding an
undivided share. The difference between that and an

|
r.
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insurance of partnership goods, where each parfmer
has his right in the resulting balance of the firm’s
property and effects, rather than his specific share in
each piece of goods, is obvious. The roversal of the
judgment of the Supreme Court also was partial and
rot total. The judgment below was for %2,687 15,
and it was only reduced on appeal to $2,146 52. (1
Selden, 408.) The reduction of the amount of re-
covery by a small per centage leaves the decision but
little foree as an authority, inasmuch as it was not a
principal adjudication on the main point of the cause.

9 Comstock, 210, Murdock v. The Chenango
Mutual Ins. Co. (An. 1849.)
This also is'a ease of insurance on a building, and
subject to the peculiaritics of a tenancy in common in
the assurer.

3 Dendo, 301, Howard v. The Albany Ins.
Co. (dn. 1846.)

In this case Judge Bronson had laid down a rule by
which the partners Dix & Harris might, in their own
names, recover for their original shares, but not for
Sinclair's share. The property insured was partly real
and partly personal.

But the whole subject was again brought under con-
gideration in the New York Supreme Court, before
Judges Roosevelt, Edmonds, Edwards and Mitchell,
in 1853, in the following case :

16 Barbowr, 511, Wilson v. Genesee Mutual Ins Cb.

In this case two partners took imsurance on their
stock of goods. One sold out to the other. The Court
considered the matter fully, and decided that such a
transfer was not within the principle on which the
prohibition of the poliey was founded.

Tt will be observed that Judge Edmonds, who united
in this decision, (16 Barb., 514, nt.,) had also been a
judge in the Court of Appeals in the time of 1 Selden,
(1 Seld., p. iii.)
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This opinion was ve-affirmed in the Supreme Court
by Judges Welles, Strong and Smith, in 1857, in

23 Barbour, 623, 627, Dey v. Poughlkeepsie Mutual
Ins. Co. “If this assignment had simply been from
one of the assured to the other, they being part-
ners, it would not, for the reasons stated by Roosevelt,
Justice, in Wilson ». The Genesee Mutual Insurance

Company, (16 Barb., 511,) have affected’ the policy.

But as it is, the company are called npon to litigate
with a party with whom they had not contracted, and
which their policy protected them against.” Judge
Welles, who delivered this opinion, was also in the
Court of Appeals in 1 Selden. (1 Seld., p. iii.)

The case in 16 Barbour (An. 1853,) thus re-affirmed
in 23 Barbour, (An. 1857,) is now the controlling
authority on this subject. It is a case originally de-
termined by four judges of the highest standing on
questions of commercial law, and occupied with the
business of the city of New York, and the ruling sub-
sequently adopted by three other judges of distinction.
The reasoning of Judge Roosevelt in the opinion (16
Barb., 512,) is unanswerable.

This rule is now deemed thoroughly established in
the State of New York.

It is also seen above to be so laid down in the two
best treatises on commercial law and fire insurance,
viz,, Parson’s Mercantile Law and Angell on Insur-
ance. ,

1V.

The defence made in this eause deserves no favor from
the Court.

It is an unworthy attempt to escape from a fair liability
by n perversion of terms used in the policy, giving them a
sense which it is entirely certain the plaintiffs did not deem
them to have. If the assured had construed this clause as
the defence now does, they would have obtained other in-

Epp————
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surances on their goods ; but correctly reasoning like mer-

chants about a commercial contract, and following the usual -

understanding that a policy is intended as an indemnity
and not as a snare, they reposed on these policies after
making one of those changes in relative interests which are

of common ocecurrence among cupartuers If there was

even a pretence of fraud or unfairness set up by the defend-
ants it wounld seem a less scandalous defence. The defend-
ants have no such apology; they stand upon the bare
ground of a forfeiture to be made out by a liberal construc-
tion of a clause in the policy ; and they, therefore, can have
no favor from the Court.
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V.

(1.) But if the Court differ from us in the foregoing

positions, and hold that the clause under considera-
tion has been violated, it cannot be said to have been
violated, except as to Sinclair’s interest. Ilis was the
only interest transferred, and the words “ such insui-
ance” apply only to such property covered by the
insurance, as has been transferred.

Parson’s Mercantile Law, p. 533.

(2.) To say that this clause applies to partners in the

game manner as to tenants in common, is to say that
each partner’s specific interest in the property is
separately, particularly and specifically insured ; and
this is analogous to an insurance of different and
specific pieces of property in the same policy. Dut,
in the latter case, where one of the pieces of property
Las been alienated or transferred contrary to a condi-
tion of the policy of this kind, it has been held that
the policy is avoided only pro tanto, as to the pro-
perty transferred.

6 Cushing, 342, Clark vs. The New England
DMutual Five Insurance Company.

Hence, by analogy, one of these integests ouly
having been U&usfermd,‘thq policy is m‘oidellwcnly
o tanto, aséo%he“-int-erest tesnsfesed, & - )

. @ # "
(3.) Dix and Hawtshmot haginBualienated, have a re-

-

maining insurable interest at the time of the loss,
which entitled them to recover pio fanto.

3 Burrows, 1512, Reed vs. Cole.
& Muss. 330, Stetson vs. The Mass. Ins. Co.

16 Wend. 385, ditna Fire Ins. Co. vs. Tylor.
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(4.) Where a condition of the policy is broken, the
consequence of whith is to avoid the policy, it only
avoids it as to that, or so much of the property in-
sured as is obnoxiouns to the breach.

11 T I, 129, Trench and another wvs.
| The Chenaugo Co. Mut. Ins. Co

should be in writing, and if any misrepresentation or
concealment should be made, ¢ such insurance shall
be void and of no effect” (almost the identical words
used in the clause in question). Yet, it was held
. that as the concealment or misrepresentation which
constituted the violation in that case was only as to a
part of the property insured, the: policy ceased only

- as to that purt. :
So in the case at bar, ]jix, Sineclair and Harris
: being insured on their respective separate and specific
= interests in the property insured, like tenants in com-
» mon, as contended by the defendants, and the clause
of the policy being violated only as to the separate
¢ interest of Sinclair, the interest of Dix and Harris
remaining the same, the policy is only avoided as to
Sinclair’s interest, and Dix and Harris should recover.

|
]’- In this case there was a condition that applications

~ (58.) 1f Dix and Harris alone are entitled to bring suit,
B the Court will allow us to amend, by striking out
' the name of Sinclair, and altering the declaration in
conformity thereto.
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SUPREME COURT,
To the Sheriff of the County of (50 L=

STATE OF ILLINOIS, }55 The Qgcnyl/pf the State of Jllingis,
— ———— Greeting :

%Mc{use In the record and ploceedmﬁs and also in the rendition of the judgment
of a plea which was in the ~ Court of (—er—

Coumy, befme the Judge theleof' bcm een Joc Al ?{/ ?ydl,a,/&:o-
GF ;42 o /‘fb Vs c»L/ beu_.// igi
@/C,_W//;w m//zf ,«/f M yﬂww hiiksin s Poudt e, - oo

‘“ biare & Bl g 7a -~
plamtnf?ﬁand Jffu_ 61 /u (’_{A ﬁd 6“*/7; MuLMcQ @—U—W-%“’”?

defendant , it is said that manifest error hath intervened, to the injury of the said

- 0 i
%J&W f O 17 A T e L e T e

and proceedings of which said judgmment we have caused to be brought into our Su-
preme Court of the State of Illinois, at Ottawa, before the Justices thereof, to correct

the errors in the same, in due form and manner, according to law; @I)ftffﬂff, ile
Command })on, That by good and lawful men of your County, you give notice lcr the said

WM bﬂ-._/;‘ oL A Ln e ém/‘wi

IEA Ay [
that Sme and dppear before the Justices of our said Supreme Court, at the next
term of satd Court, to be holden at Ottawa, in said State, on the first Tuesday after the
third Monday in April ng\t tfyhear the records and proceedings aforesaid, and
the errors assigned, if se i3 Ghall €ee fit; and further to do and receive what said
Court shall order in this bchalf and have you then there the names of those by whom
you shall give the said ' Zﬁr@fuﬁ S ?vaf(_ sl en C.v—pu./’ ceras
-————————— notice, together with this wrif.

('U[lhlf‘.‘SS The Hon. JOHN D. CATON, Chief Justice

of our said Court, and the Seal thereof, at Ottawa,
this o 5= day of Qe e e cotres inthe
Year of Oul Lozf()ne Thousand Eight Hundred

and Fifty-
g 4
té/ u-/ )

1avg-58 Clerk (f the Su /Jemc Cam(

r"‘“.g_yz'.:{amm-_gv o

B T e A R e e e e R T E r r it e et —

. ST : :
as we are informed by ﬂ}—m complaint, —— the record
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adjndieated—Dbriefly touched upon—iwith no reason assigned, neverthe-
less it seems the Court of Appeals themselves, in a subsequent case.
Grosvenor v& Brooklyn Insurance Co., vol. 7, American Law Register,
page 118, not only disregarded the opinion in 1 Selden, on the main
point of the case, but absolutely overraled that decision.

(3.) The counsel’s contempt for Barbour’s Reports does not unsettle
the law therein announced.

(+.) The defendants say: “That case is brought in the name of the
assignce.” True, because the statute expressly required it.

(7.) The defendants make a distinetion between ¢ interest of the in-
sured” and “undivided interest.” What is the difference between
the sale of an interest and undivided interest? The counsel seem to
suppose there could be no such thing as the sale of an undivided inter-
est to a stranger or third party.

(12.) The very recent case in 23 Barbour fully settles the point in
favor of the plaintiffs, and yet the defendants seem to regard the deci-
sion as in their favor. We can only refer the Court to the case.

CYRUS BENTLEY, o\,

Attorney for the Pluintiff’s in error.
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acknowledgment of the Court, that the casein 1 Selden, on which the
deeision in 30 Penn. was founded, was overruled.

The ease in 3 Denio, 302, was a case of tenaney in common, and not
of co-partnership. No reason was given for the opinion of the Court,
and no authorities eited. On the contrary, Justice Bronson gave a
learned dissenting opinion, and laid down a rule by which the remaining
partners Dix and Tarris, might, in their own names, recover for their
original shares, but not for Sinclair’s share.  The property insured was
partly veal and partly personal,

But say the defendants, “ Dix, Sinclair and Harris had no joint in-
terest in the property insured,” and, “an action eannot be maintained
in the name of Dix, Sinclair and Harris, when Sinclair has no interest
in the suit, or title in the property destroyed,” and yet they pretend by
the demurrer, if notice of the transfer by Sinclair to Dix and Harris had
been given to the company, and they consented to the same, all would
have been right. How, may we ask, in such a case, could a suit be
brought, exeept in the names of all the three?

The fact is, the joint legal interest remained, and the recovery is for
the benefit of those having the equitable interest.

Again, say the defendants, “It is made a condition precedent to the
plaintifi’s right to recover, that they all should continue to own the
goods. It is a special contract, and the party can only recover upon
the special contract, when they have fulfilled all the conditions thereof
on their part to be kept and performed.”

We answer, that it is not made a condition that @il should continue
to own the goods, and here is just where the defendants make their
great mistake. Ilad the policy any such condition we should surrender
this controversy, and if it was the intention of the insurers that afl the
partners should continue to own the goods, why was not that simple con-
{dition inserted? The condition is that the goods, or any other undivid-
ed interest therein should not be sold, so as to admit any new parties
or strangers into the ownership or possession of them—Dbut not that the
three original parties should a2l remain,

. The defendants say we rely mainly on the case of Wilson vs. Genesee
Tusuranee Co. 16 Barbour, 511, but they do not regard it as law for
various reasons assigned, some of which we will notice.

(1.) They say itis not law, because «Tt i§ placing the opinion of an
inferior Court against a superior Court;” this superior Court is the
Court of appeals, and the decision is that of the case in 1 Selden. Bul
presumptuous as it may seem for the Supreme Court to disregard the
opinion rendered in 1 Selden on a point which was not the principal one
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gidor the case cited (meaning the case before ailuded to by the Court,
viz: 1 Selden, 405) as authority, being diveetly on the issue and fully
determining this part of the case.”

Now, as to the case in 1 Selden, we have already given our views ;
but we may further remark, if' the Supreme Court of Pennsylvania, at
any subsequent time, should come to the conclusion that the case in 1
Selden is not entitled to consideration and importance as an authority,
but should hold it as having been overruled on any point specially ad-
judicated in that case, though it might not be the point now before this
Court, it could hardly be said that the same Court would regard the
case (1 Selden) entitled to eonsideration and importance as an authority
upon this point.

¢ Falsus in uno, Falsus in Omnidus.”

The principal adjudication in 1 Selden, was upon another point—the
main point in the case. The one now before this Court, was 2 minor
point in that case, barely touched upon by the Court, yet sufiiciently
we admit, to overrule the deeision in 7 Barbour, and yet the 1 Selden,
has been overruled, on its principal adjudication, and the very oracle
that uttered the decision in 30 Pennsylvania, has subsequently de-
clared this case in 1 Selden, (the only authority on which they base
their decision) overruled.

Sce State Mutual Insurance Co. vs. Roberts, decided in
the Supreme Court of Pennsylvania, in January, 1859,
reported in the American Law Register, February
number, 1859, page 229.

In that case the Court say :

“In Grosvenor vs. the Atlantic Mutual Insurance Company, recently
decided by the Court of Appeals, and reported in 7 American Law
Register, 117, it, (referring to the case of Traders’ Insurance Co. vs.
Roberts, 9 Wendell, 404,) has been thoroughly reviewed and over-
ruled. So also has Tillow vs. The Kingston Insurance Company.”
(1 Selden.)

The case of Grosvenor vs. The Atlantic Insurance Company, was a
case of alienation to a stranger, by the party insured, subsequent to his

Laving mortgaged the premises and assigned the poliey. The question
was, whether this alienation avoided the policy as to the mortgagee.
The Court held that it did, overruling the case in 9 Wendell, 404, and
the case in 1 Selden, 405.

We think therefore that the authority cited from 30 Penn. 311,
which is really the only case directly in point against the plaintiffs, is
shorn very materially of its strength as an authority, by the subsequent
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reasonable one when construed as we understand it, but most unreason-
able when the construction contended for by the defendants is given to
it. And the authorities cited by the defendants on this point, need no
notice from us, as they may be equally quoted on our behalf, as on that
of the defendants.

We also agree that the intentions of the parties must be looked into
in giving a construction to their contracts, and those intentions, when
ascertained, must movern. And we contend that that construction
which has the greatest weight of reason in its favor, should be taken
as the intention of the contracting partics, and that should govern.

The defendants say: ““the sale and transfer by Sinelair to Dix and
Harris, by authority as well as principle, avoided the policy, and the
plaintiffs cannot recover.”

We reply—on principle clearly, the policy was not avoided, and we
think the current and weight of authority is against such an avoidance.

But coming to the authorities on which the defendants rely, viz:

2 Comstock, 210; 1 Selden, 405 3
16 Peters, 406; 4 Selden, 299
3 Denio, 3023 18 Missouri, 128;

And 80 Pepnsylvania R., 811

TWe remark, as to 2 Comstock, 210, and 1 Selden, 405, as authorities
upon this particular point, we have before given our views., As fo 16
Poters, 496, the question now before the Court did not come up in that
case, and in the case in 4 Selden, 299, there is nothing in the slightest
degree touehing this case.

In 18 Missouri, 128, a very different state of facts existed. There
was a sale between the partners—an entire dissolution of the partner
ship—a separation of the property and conversion to the separate and
private use and ownership of the individual members of the firm, and
an actual removal of a part, at least, of the property insured, from the
premises where the same were insured.  We do not think the eases
are similar in point of fact. In the ease at bar, the partnership contin-
ued and the goods remained where they were originally, and no change
whatever took place with respect to the same.

The case eited from 30 Pennsylvania, 311, is perhaps a more diflicult
case for the pl:ﬁntiil's; yet, with regard to it, we would remark—

Tt is the only authority in Pennsylvania on this question. It was an
open question in that State, at the time that decision was rendered, and
standing alone as an authority npon this point in that State, we are led
to examine on what the opinion of the Court is founded. The Court
say: “ We have no authority in our own Reports on the point, but con-
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(5.) If Dix and Harris alone are entitled to bring suit, the Court will
allow us to amend by striking out the name of Sinclair, and altering
the declaration in conformity thereto.

REMARKS ON THE ARGUMENT OF TIHE DEFEN-
DANTS IN ERROR.

The defendants say: “ The language of the condition is broad and
comprehensive as human langnage can be, and it will be impossible by
any process of reasoning to show that it does not meet and cover this
very case.”

It is true the language is broad and comprehensive in the direction
in which it was intended to apply, but it eannot be stretehed and twist-
ed to apply to what it was never contemplated or dreamed of by the
parties, it should be made to apply.

Aguin say the defendants: “The poliey says a transfer or change of
title in the property insured,” and ¢ the declaration avers that Sinclair
sold and transferred his interest in the insured property. Did not that
change the title ?””  And “ The title was in different persons from what
it was when the property was insured.”

We answer as we have said before : it did not change the title from
oldl parties to new parties—from those insured to strangers. And we
say, the title was not in different persons from what it was when the
property was insured. The same persons, Dix and ITarris, whom the
company insured, still held the title to the property atter the transfer of
Sinclair's interest to them,

“But,” say the defendants, “the matter is placed beyond a question
by the balance of the restriction, or of an undivided interest thorein,
There has been a change of title to an undivided interest in the insured
property.”

We answer: Not at all, unless the undivided interest of Sinclair was
sold and transferred to a third party, a stranger, not known in the con-
tract. Then and then only, was there, or could there be within the
scope and meaning of the restriction, a sale or transfer of an undivided
interest.

The defendants say, “ this provision is binding upon the parties,” ete.
We say also that it is binding, that it is valid, that furthermore it is a
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only interest transferred, and the words “such insurance,” apply only
to such property covered by the insurance, as has been transferred.
Parson’s Mercantile Law, p, 533.

(2.) To suy that this clause applies to partners in the same manner
as to tenants in common, is to say that each partner’s specific interest
in the property is sepavately, particularly and specifieally insured; and
this is analcgous to an insurance of different and specific pieces of pro-
perty in the same policy. But in the latter case, where one of the pieces
of property has been alienated or transferred contrary to a condition of
the policy of this kind, it has been held that the policy is avoided only
pro tanio, as to the property transferred,

6 Cushing, 342, Clark vs. The New England Mutual
Tire Insurance Company.

Hence, by analogy, one of these interests only having been trans-

ferred, the policy is avoided only pro fanto, asto the interest transferred.

(3.) Dix and IHarris not having alienated have aremaining insurable

_interest, at the time of the loss, which entitled them to recover pro

tanto.

3 Burrows, 1512, Reed vs. Cole.

4 Mass. 230, Stetson vs. The Mass. Insurance Co,

16 Wend. 385, /Etna Five Insurance Co. vs. Tyler.

(£) When a condition of the policy is broken, the consequence of

which is to avoeid the poelicy, it only avoids it as to that, or so much of
the property insured as is obnoxious to the broach,

7 Hill 122, Trench and another vs. The Chenango Co.

Mutual Insurance Company.

In this case there was a condition that applications should be in
writing, and if any misrepresentation or concealment should be made,
# such insurance shall be void and of no effect,” (almost the identical
words used in the ¢lause in question.) Yet, it was held, that as the con-
cealment or misrepresentation, which constituted the violation in that
case was only as to a partof the property insured, the policy ceased
only as to that part,

So in the case at bar, Dix, Sinelair and Harris being insured on their
respeetive separate and specific interests in the property insured, like
tenants in common, as contended by the defendants, and the clause of
the policy being violated only as to the separate interest of Sinclair,
the interest of Dix and Harris remaining the same, the policy is only
avoided as to Sinelair’s interest, and Dix and Haris should recover.
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The case in 16 Barb. (Anno 1853,) thus re-affirmed in 23 Barb. (Anno
: 1857,) is now the controlling authority on this subject. It is a easc
] originally determined by four Judges of the highest standing on com-
! mercial law, and occupied with the business of the city of New York,
/ and the yuling subsequently adopted by three other Judges of distine-
Py tion.

The reasoning of Judge Rosevelt in the opinion 16, Barb. 512, is
unanswerable.

This rule is now deemed thoroughly established in the State of New
York.

It is also seen above to be so laid down in the two best treatises on
commercial law and fire and insurance, viz: Parsons DMercantile Law,
and Angell on Insurance.
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FOURTH POINT.

g R Sy

The defence made in this cause deserves no favor from the Court.

Tt is an unworthy attempt to escape from a fair liability, by a perver-
sion of terms used in the policy, giving them a sense which itis entirely
certain the plaintiffs did not deem them to have. If the assured had
constrned this clause as the defense now does, they would have ob-

* tained other insurance on their goods; but correctly reasoning like ;
merchants about a commercial contract, and following the usual under-
standing that a policy is intended as an indemnity and not as a snare, :
they reposed on these policies after making one of those changes in
relative interests, which are of common oceurrence among co-partners.
If there was even a preténse of fraud or unfairness set up by the de- i
fendants, it would seem 2 less scandalous defense. The defendants

have no such apology ; they stand upon the bare ground of forfeiture to
be made-out by a libernlreonstruction of o clause in the poliey; and
they therefore can have no favor from the Court.

by

.

FIFTH POINT.

(1) But if the Court differ from us in the foregoing positions, and
hold that the clause under consideration has been vielated, it eannot be
said to have been violated, except as to Sinelair’s interest.  His wasthe
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. goods, where each partner has his right in the resulting balance of the
firm’s property and effects, rather than his specific shave in each piece
| of goods is obvious.

i (+) The diffienlty in this ease was, that the declaration contained
_! an averment that both the plaintiffs were interested in the property at
| the time of the loss, and the evidence clearly disproved the averment,
, and made it impossible for the plaintiffs to recover upon the case pre-
1 sented But in the easé at bar, the averment is that Sinclair had parted
with his interest to his co-partners, and Dix and Harris alone were in-
terested in the property at the time of the loss.

From these and other considerations, which will arise upon an ex-
amination of the case, the case in 2 Comstock has not been regarded
in New York where it was rendered as settled law to bar the right of
co-partners to recover, though one of their number has parted with his
interest to the others, in a case properly presented upon the pleadings,
_ however it might be in o case of tenancy in common. This is evident
" from the fact that the Supreme Court in 1853, ct:mposcd of such men
as Edmonds, Mitchell, Elwards and Rosevelt, Justices, in the case of
Wilson vs. The Genesee Insurance Co., reported in 16, Barbour 511, .
held the contrary. The case is precisely parallel with the case at bar,
and the decision is reasoned out by the Court.

It was a case in which two partners took insurance on their stock of
goods. One sold out to the other. The Court considered the matter
fully, and decided that such a transfer was not within the prineiple on
which the prohibition of the policy was founded. It will be observed
that Judge Edmonds, who united in this decision (16, Barbour 514,
note,) had also been a Judge in the Court of Appeals in the time of
1 Selden, (1 Selden, page 8.)

And again, this opinion thus pronounced in the 16 Barbour 511, was
re-afirmed in the Supreme Court by Judges Strong, Welles and
Smith, in 1857, in the case of Day vs. Poughkeepsic Mutual Insurance
Co., reported in 23 Barbour, 623, 627. The Court use the following
language, “If this assignment had simply been from one of the assured
to the other, they being partners, it would not, for the reasons stated by
Rosevelt, Justice, in Wilson vs. The Genesee Mutual Insurance Com-
pany (16 Barbour, 511) have affected the policy. But as it is, the com-
pany are called upon to litigate with a party with whom they had not
contracted, and which their policy protected them against. Judge
Welles, who delivered this opinion was also in the Court of Appeals in

1 Selden, (1 Seld. p. 3.)
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and a transfer to a stranger; in the former case it is not an alienation, |
nor a breach of the condition, }
7 Barbour, 570, 575, 576, Tillou vs. Kingston Mutual Insur- 'r

ance Co. (Anno 1850 )

This is a decision of the Supreme Court reported in Barbour's Re-
ports—Reports, by the way, which the counsel for the defense affects
great eontempt for, and remarks that law can be found in these reports
to suit any case, I think the gentleman will find upon examination i
that while some of the decisions reported by Barbour may be overruled, II
nevertheless the great majority are sustained by the Court of Appeals, '
and that these very decisions found in Barbour's Reports are the sub-
stantial textare of the prevailing law of the State of New York.

Judge Bareulo, of the city of Poughlkeepsie, who pronounced the
decision in the case of Tillon vs. Kingston Mutual Insurance Co., has !
the reputation in the district where he presides of being deeply learned
in the law, and any one familiar with his decisions, must not only be
convinced of this, but also that his decisions are founded in good sense
and sound reasoning. '

But this decision in 7 Barbour, it is said, is overruled by the Court of

_Appeals, as reported in 1 Selden, 405 (Anno 1851). Such is the fact; but
it is overrnled without any reason assigned by the Court. The reversal |
of the judgment of the Supreme Court also, was partial and not total. :
The judgment below was for §2,687 15, and it was only reduced on
appeal to $2,146 52 (1 Sclden, 408). The reduction of the amount of
recovery by a small per centage, leaves the decision but little force as
an authority, inasmuch as it was not a principal adjudication on the
main point of the ease.

This overruling in Selden is founded entirely on the case of Murdock
v&. The Chenango Mutual Ins, Co., 2 Comstock, 210.

Indeed, all the authoritics cited by the eounsel for the defendants, |
bearing any analogy to the case at bar, with perhaps a single exception,
are based upon this decision in 2 Comstock.

In this case, a policy of insurance was effected for two tenants in
common on a building, and with regard to it, we may remark—

(1.) The adverse of the decision by the Court of appeals, was held
by Judge Edmonds, in the circnit where the cause was first heard, who
overruled the motion for a new trial,

(2.) The contrary was decided by the Supreme Court, in denying
the application for a new trial, on a bill of exceptions,

(3.) It was n case of tenancy in common, not a caso of co-partner-
ship. The difference between that and an insurance of partnership

13Ty
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to by the company, or the validity of the policy being preserved in such
case by consent or endorsement.

The passage immediately before the alienation clanse concerns the
poliey, not the property.

It provides the policy shall not be assigned without the consent of the
company endorsed on it; and if the policy is assigned without such
consent, it shall become void. Thus the transfer of the policy may be
consented to, and it avoids the policy only when done without consent.
But the following clause forbidding the transfer of the property has no
qualification. The transfer or change of title to the property intended
by this clause, therefore, is such a transfr or change as would be inad-
missible altogether; one for which no mode of consent is to be pro-
vided; in short, a transfer or change by which the title or share of it
leaves the person insured and gocs away to strangers.

The demurrer of the defendants, indeed, implies that there is a modi-
fication of the clause in question, providing that a transfer of the pro-
perty insured may be consented to and ratified by the company, upon
proper notice given. But a referenee to the clause itself shows the
contrary.

The defendants, conscious that their defense is purely technieal, yet
would not have it understood that partners cannot under any circum-
stances whatever, transfer their respective interests in the copartnership
property, but may make such transfers under even the elause in question,
provided they give notice to the insurers in the same manner as trans-
fers of policies may be made, but this position eannot be maintained,
as there is no provision for notice to and consent of insurers in cases of
transfers of property, and the defendants in insisting upon the construc-
tion they contend for, are driven to the unpleasant and unreasonable
alternative of denying to partners all vight of purchase and sale of
their copartnership stock inter se, without defeating the policies of in-
surance which they may have effected upon such property.

(9.) The course of authority is clearly with the plaintiff on this point.
Parson’s Mercantile Law, 533,

“If many owners are insured in one policy, a transfer by one or
more to strangers, without the act or concurrence of other owners, will
avoid the policy for only so much as is thus transfered. And if it be
transfered to one or more of the insured, it is, we think, no alienation
and makes no forfeiture.”

Augell on Life and Fire Insurance, section 197, page 238, states the
distinction between a transfer between several persons Jointly insured,
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And it is plainly only as to such that the policy does cease. And any
transfer or change of the property which results in the parties insured
still retaining the property, is not a change or transfer which avoids the
policy. -

(6.) But in the case at bar there was no such alienation, nor any such
transfer or change of title in the property as the policy was meant or
designed to prohibit. There was nothing done by whleh a new person
beeame insured. Both Dix and Iarris were satisfactory to the com-
pany, and the interest had not gone from their hands. The transfer
was not more in fact than often oceurs in a firm, without the forms of a
transfer, when the course of drawing out of and paying into the com-
mon fund by several partners, has brought the affairs into such a state,
that the interest of one partner in the stock has doubled, and the in-
terest of another has become reduced to nothing. Indeed, it often
happens that the buying out of one partuer by another is a mere adjust-
ment in form of what actually existed before, by means of such reduc-
tion of a partner’s share.

Indeed I do not see but that the construetion of this clause, which
the defendants contend for, would prevent all drafts by the partners
upon the common fund. Every item of tinsh drawn by one partner,
and which is charged to him on the books of' the firm, is the considera-
tion of that value of his interest in the property of the firm, covered
Dby the insurance. It is a transfer pro fanto of an undivided interest in
the property insured, and a violation of the clause under consideration,
if the construction contended for by the defendants be the eorrect one.
Tt is as absolutely a sale to that extent of his interest in the property,
as if he made and executed a bill of sale. Tndeed the entries upon the
books constitute all the formalities.of a bill of sale, Ience we see in
what difficulties and absurdities we are involved by the position taken
by the defendants.

But—

(7.) By strict construction of this forfeiture clause, all difficulties and
absurdities are avoided, and the universal intention and understanding
of parties dealing with insurance companies are sustained,

Lot transfer of title mean a transfer from the assured, not among
them; let change of title mean a change from them. not among them.
Then transfer and change of title, like the analogous term alienation,
are words fully satisfied and exhansted. Their hiteral meaning is given
to them, and by strict construction they must have no more.

(8.) This clause requires a strict construction for another reason, viz:
there is no provision for a transfer or change of title being consented
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| to mean a passing of title from persons named in the policy to persons

| not named therein—a transfer from the assured to others not assnred—
a change of title by change of persons holding title, shifting the title
from old parties to new parties.

Such is the reasonable and the only reasonable constrnetion that ean
be given to this provision. There can be no valid reason for the con-
strnetion contended for by the defendants. The only pretext adduced
by the defendants’ counsel is, that the insurers were interested in having
all these parties, and espeeially this M. Sinelair, remain in the eare and
custody of the property, as adding to the security against fire. Inother
words, that this Sinelair who transferred his interest to the other two
partners, was the one upon whom they especially relied for the protec-
tion of this property against five.

d The futility of this reason will appear, when we observe that there
was 1o provision of the contract whatever, requiring Sinelair to remain
in the eare and management of the property. On the contrary, they
well knew that these partners were like partners generally—one or others
of the firm being indifferently in the management of the property, or
absent entirely from home on the business of the concern, as the case
might be. Iow often is it (and 1t does not appear that such iwas not
the case with Sinclair) that one of the partners is a silent pastner, having
no eare or management of the property or business whatever. Again
it is often the case, that one of three partners is almost constantly absent,

1 making purchases for the house ; another making collections and secur-
ing customers, and the third at home in the care of the property and
management of the business. Hence we see how vain is the BUppOSi_
tion that insurers contemplate, when writing policies for partners, that
each and every one, or any particular one, is to be in the management
of the property insured. And thus we see also how the construction
contended for by the defendants is shorn of every possible pretext on
which it may rest.

(5.) There is a propricty in having the insurance cease, when goods
are sold off to customers. That is strietly an alienation—the term often
used in policies—being & transfer to a stranger. Thus every sale of
goods takes so much out of the risk, and the poliey is framed to cover
new purchases by which the stock is supplied.

8 Tairfield, 44, Lane vs. Maine Fire Insuranee Co.

A valuation of the property must be had at the time of the loss. Af-
fidavits of the amount of the loss must be made, for the reason that
such goods as have been sold, actually parted with and gone into the
hands of other parties, are not te be taken into the account of the loss.
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the co-partnership, to ascertain precisely what the 1-cs130cti\'o. int.erfzsts
might be in the property insured, entering the results of suc]? myestisw
tions upon their books, as a basis of the contract; or Lo require preese-
ly those respective interests to be stated in the application made for
insurance, which application is a basis of the contract, and tnen to hold
these insured parties in case of loss, in their proofs of such loss to show
that these interests continued from the time of insurance down to the
time of loss, the same, without any change among the prrties whatever.

And yet according to the construction asked to be placed upon this
clause, if the interests of the several parties do not remain the same at
the time of the loss, if one has sold a part of his interest to his copart-
ners, there has been 4 sale or transfer of an undivided int rest in the
property, and hence a violation of the clause in question.

I very much doubt whether the counsel for the defendants wonld
claim, that a construction should be given to this clause, which would
streteh it thus far; yet T submit whether it is carrying it any farther in
principle, than it is sought to be earried in the case at bar. What
difference in prineiple is there between a partner sclling a part of his
interest in the partnership property, and sclling the whole, I know of
none.

And hence it follows :

(3.) If this clause of the policy were construed liberally, it would
render o policy void, whenever several parties ehange their relative
ghares in a firm. For example, when A., owner of two-thirds of the
capital, sells- a fourth of his share to B., who previously held but one-
third, although the firm continues as before, yet it is a transfer of an
interest from one partner to another.

And if Courts wonld seek oceasion to vitiate policies by eonstruing
forfeiture clauses liberally, such a transaction between partners would
fall by the oper:mion_

Thus all trade in the eapital stock between the copartners would be
interdicted. This is the logical deduction from the position taken by
these defendants. ;

The bare statement of the proposition reveals the absurdity of the
construction contended for.

(4.) But the rule of strict construction of forfeiturc clauses prevents
such o result, The intention of the contracting parties, the motives
governing their minds in the use of terms, the actual views they enter-
tained—as well the assured who paid to be made to be secure, as the
insurers who took the premium as the price of securing the indemnity
—Dbeing looked at, the clause is at ouce seen to have no relation to mere
dealings of copartners inter se.  “Transfer or change of title” is seem
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TIIIRD POINT.

| The sale and assignment by Sinclair to Dix & Harris, was no breach
of the Policy, and did not avoid it.

1. The elause in the Policy is intended to save the Company from
becoming insurers of strangers whom they have not named.

The Company determines upon certain persons whom it will be will- =
ing to have for owners during the risk, and by this elause means to
guard against the imprudence ov dishonesty of other persons who may
become owners.

This clause is not a new one. It is taken from policies much older
than these defendants. The term formerly employed was “ alienation,”
the policies providing against any alienation of the property insured—
the liternl meaning of which is a conveyance to a stranger, and that is
all that this clause is intended to provide agaiust. This contract of in-
surance is a personal contract. The insurers insist upon knowing the
parties whom they insure, and it is a reasonable request. They have a
right to pass upon all the parties whom they insure, and determine
from what they personally know of the applicants and from all they
can learn of them, whether they are safe, carcful and prudent men, or
whether they may not be men of reckless and improvident habits, such,
as in whose hands property might be in imminent danger of fire.

They have a right thus to pass upon the parties making application
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for insurance, and upon all the parties, and to say as they said in the i-
case at bar, we are satisfied and willing to contract with you, but as to B
strangers, whom we know nothing of, we provide against such by the ¥
clause in question. ! ,t‘;
i These are the considerations upon which the clause is inserted in the E
| pelicy, and upon which the contract of indemnity is made. Yet weare T-
| ' told if one of the parties retires, although they who remain are the same i
parties who were passed upon, and recognised as the custodians of the _

| property, without the introduction of any stranger whatever, this elause
of the poliey is broken,
Nothing it seems to me can he more preposterous.
2. The company has no motive to require the ownership among
several joint owners to -remain unchanged among themselves. They
, may be equal partners, or one may own ninety-nine per cent. and

¥
another only one per cent.; yet the company does not require these "!
proportions to remain unaltered. One may transfor half; or quarter, or i

all of his share to another, so long as no stranger is made an owner.
Surely it would be a most anomalous proceeding, for insurers 1:vlmu.
writing a policy for partners, to go inte an investigation of the affairs of
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SECOND POINT.

The clause in question must be construed strictly; and it must not be
allowed to defeat the indemnity, which is the motive and main intent
of the contract of insurance.

5 Pickering, 76, 80 ; Lazarus vs. Commonwealth Insurance
Co., 13 id. 81, S. C.
4 Fairfield, 44, Lane va, Maine I'ire Ins. Co.
1 Phillips, on Insurance, section 124, 3d edition, page 83.

And what is a strict construction? One simply, of which of the
language may be susceptible—by possibility—one secured only by a
pcn’erswn of terms from their obvious and common sense import? Or
is a strict construction one strietly in accordance with the obvious mean-
ing and intent of the putws, fuirly borne out by the terms employed ?
and this obvious meaning and intent of the parties in the adoption of

the clause of the policy in question, is manifestly, that in case of any
sale, transfer, or ¢hange of title in the property insured by this Com-
pany, or of any undivided interest therein, o any other person or per-
sons than the insured—not a sale or transfer among themselves one to
another, or one to the others. That, the underwriters cared nothing
about—they had considered these parties and were willing to insure
them one and all, and it was of no consequence whether in the manage-
ment of their co-partnership business, one or all should become the pro-
prietors and custodians of the property, and thus the gunardians of the
same against fire. But as to strangers coming in to the ownership,
possession and management of the property, that was what the insurers
desired to provide against, and that was what the insured agreed should
be provided against, and that and no more was provided against by
this clause, and a striet construction will hold these defendants to that,
and the indemnity intended be preserved.

But that loose latitudinarian construction which applies these terms
sale and transfer not only to strangers, but to the parties themselves,
would go beyond the obvious scope and intent of the contract, and the
indemnity belost. Every one must feel that the defense here inter-
posed is technieal, a mere dodge of responsibility, and honorable liabili-
ty, and nothing but a loose construetion of the clause in dispute will
warrant it,

I therefore humbly pray your honors to hold these defendants to a
strict construction of their contract; one in accordance with the mani-
fest design of the parties, which is indemnity to these plaintiffs in case
of damage or loss by fire.
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and it is immaterial whether they owned equal shares or unequal shares,
orone owned the whole, so long as they represented all the interests,
and the entire loss was among them.

I am aware of the general rule of law, that a party insured, to recover
his indemnity for loss, must have an insurable interest at the time of
loss. And it follows, as a matter of course, that if the party insared
has not this interest at the time of loss, somebody else has.  Some other
party beside the one insured has it—some stranger—some third party
that the insurers know nothin g of—never contemplated—never thought
of when they entered into the contract. If the interest has passed from
the insured to such third party or stranger, then of course the party
has not the insurable interest at the time of loss and cannot recover.

Now let us apply this statement to the case at bar, Was the insur-
able interest at the time of the loss in the parties insured, or was it in
some third party—some stranger whom the insurers did not know in the
transaetion—whom they never contemplated or thought of in the en-
gagement which they made ? Surely, in no stranger or third party, in
1o one outside of; or except the very parties whom the insurers agreed
to insure and indemnify, no third party ov stranger was there.

But it is said in reply, all the parties included in the indemnity were
not there.  All were not equally interested in the property ; indeed all
were not interested at ell. Does that make any difference ?

No others beside the parties insured possessed the: insurable interest
at the time of the loss. And does it matter how much of this insurable
interest was represented by Mr. Dix, or Mr. Sinclair, or M. Harris ;
exactly how much of the property destroyed was owned by ecither one
or the other—or whether one or all owned the ywhole,

The insurers insured these parties as copariners ¢ they insured three
men, 1o be sure, but veally as one man—the three men combined in one
firm—a rinity in unity. At the time of making these policies, the in-
surers did not pause to enquire how much of the insurable interest was
owned by this, that or the other copartner ; whether one owned cight-
tenths, and each of the others one-tenth, or any other proportions.
Neither did they pause to enquire what changes of intercst among them-
selves might ensue in the course of their business; whether or not one
of the partners might be a larger proprictor of the property insured
than the others—or whether one might not indeed absorb the entire
interest. of the others, and become absolutely sole owner. And im-
material was it to them whether either or a1l owned the property insured
at the time of the loss.

i
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FIRST POINT.

Independent of the elanse in question, the plaintiffs’ right of action
in their three names would be plain.

(1) The contract having been made with three copartners, any action
brought upon it must be in the names of them all, notwithstanding a
transfer of the property or the policies. Nothing but the death of a

| partner could take a case out of this general rule of the common law.

Had the policies provided for a transfer of the property insured by
and with the consent of the insurers, as they do provide for a transfer
of the policies, the transferees of the property, as well as the trans-
ferces of the policies, to maintain an action for loss, must bring their
suit in the names of the parties to the contract. The policies are not
negotiable by assignment, nor. does a transfer of the property impart
any negotiability to the policies, so as to enable the assignees to sue in
their own names.

It is immaterial therefore who owns the policies, or the property cov-
ered by the same, if a suit is maintainable at all, it must be in the names
of the original parties to the contract. ;

T do not suppose this point is sought to be controverted, and it is 50
well settled in law, that I will cite but a single case—Jessels vs. The
Williamsburgh Ins. Co., 3 Hill, 88.

(2.) The instances in the books, where the right of an assignee to sue
in his own name has been sanctioned, are special and exceptional, viz :
Marine Insurance cases, on the principle that the contraet is maritime
and does not fall wichin the Common Law,

1 Phillips on Insurance, section 76, 3d edition, page 57-

Actions brought in States like New York and Ohio, since they have
adopted the modern code of procedure, requiring the plaintiff in interest
to be plaintiff of record in all eases; and actions against companies
whose charters provide that the assignee may have a personal right of
action, as if he were the original party insured.

3 Denio, 254, 256 ; Conover vs. Mutual Ins. Co. of Albany.
The charter being fuund in Session Laws of New York, 1836, page 314;
idem page 42 and seq. ; id. p. 44, sections 7, 8, 9.

Granger vs. Howard Ins. Co., 5 Wendell, 200, 203.

1 Comstock, 290, S. C.

Mann vs. Herkimer County Mutnal Ins. Co., ¢ Iill, 187.

2 Duer on Insuranee, 51, note b.

(3.) So far as an insurable interest at the time of the loss is requisite,
the plaintifis had the proper interest. No stranger owned the goods or
any share in them. All the interest in the goods was in the plaintiffs;
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year, for $3,000, and one policy on the 8th December, 1856, for three
months, for $2,000. The Mereantile Insurance Company, one policy
on the 27th day of September, 1856, for one year, for $2,000, and
another policy on the 8th of December, 1856, for three months, for
$3,000.

In February, 1857, the plaintiff Sinclair sold out his interest in the
goods to his co-partners, Dix and Harris. In March, 1857, the goods
were destroyed by fire.

The defendants, by demwrrer to the declaration, seek to defend on
the ground of an alleged forfeiture of the policies by reason of such
gale, under a clause in the policies in these words:

“In case of any transfer or change of title in the property insured by
this company, or of any individual interest therein, such insurance shall
be veoid and cease.” The Court below sustained the demurrer, which
is the error assigned.

Such is a statement of the actions bronght on these policies, and the
defense thereto. Upon this statement alone, were we to go no further,
I think the Couct would be with the plaintiffs. Indeed I doubt wheth-
er any lawyer, any business man, any man of sense, hearing simply the
statement of the cases and the defense thereto, would hesitate to say
the plaintiffs ought to recover.

The defense is purely a technieal one. The condition or clause of
the policies on which this defense is based, is without its reason in its
application to these cases. The reason on which the clause or con-
dition is founded, manitestly is to prevent parties insured, from trans-
ferring their policies or the property insured to strangers, and thus
introducing into the care and management of the property, parties not
known to the insurers.

In the cases at bar, the parties remaining in the care and custody of
the property after the transfer of the interest of one of the parties to the
others, are parties recornised and known in the contract of insurance.
I say then, at first -blush, upon a mere statement of the cases, every
one, it seems to me; would naturally take sides with the plaintiffs, and
unless it can be made to appear that the law is clearly, uniformly and
very cenerally throughout this country, established against the right of
the plaintiffs to recover, this honorable Court will not relinquish those
first impressions that I assume them to have, and decide this question
contrary to every man's good scnse of the equity of the case,

The question is a new one in this State, and upon a eareful examina-
tion of the authorities, it can hardly be said to be gettled in other
States, unless it may be in the State of New York, and heve we contend
the current of authority is with the plaintiffs.
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Supreme Conrt, State of Illinois.

ERROR TO THE CIRCUIT COURT

IN AND F¥OR THE

COUNTY OF COOK.

DIX, SINCLAIR AND HARRIS,
LPlaintiffs in Error.

V3. . No. 68.
THE CHICAGO CITY INSURANCE
COMPANY.
AND
THE SAME PLAINTIFFES,
8. %
No. 107.
THE MERCANTILE INSURANCE
COMPANY.
STATEMENT.

These cases are preeisely alike, except in the names of the parties,
and they differ only in the names of the defendants. The same ques-
tion (and there is but one question) is involved in both cases, and a dis -
cussion of this question is equally applieable to both cases.

These actions are brought upon Policies of insurance against loss or
damage by Fire. The plaintiffs being co-partuers and laving a stock
of goods at Chicago, the detendants received from them the premiums
and issued policies to the plaintiffs as follows: The Chieago City Insur-
ance Company one policy on the 27th day of September, 1836, for one
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STATE O %}&%}WOIS tes. @he Prople ﬂf/r Stnlr of Sllingis,

To the Sheriff of the County of o Greeting : i

%BIHHEB, In the record and proceedmws and also in the rendition of the judgment

of a plea which was in the —  Court of

Count}r, befone}e dnre theleof' betir een (/O*C[ﬁl/val-y, ffgl%m

plaintiffy and % ﬁM%m Wu M/ 4,-7/

“defendant , it is said that manifest error hath intervened, to the injury of the said

ME’ G

as we are informed by %ﬂ-«a complaint, —— 2 the record

and proceedings of which said judgment we have caused to be brought into our Su- |
preme Court of the State of Illinois, at Ottawa, before the Justices thereof, Lo correct |

the errors in the same,in due form and manner, according to law; Therefore, Ve
@ommand You, That by good and lawful men of your County, you give notice to the said

Jlor e e e Siwvtirmmes Gove ooy
Gt

that See , be and appi ear before the Justices of our said Supreme Court, at the next
term of said Court, to be holden at Ottawa, in said State, on the first Tuesday after the
third Monday in April pex }0 hear the records and proceedings aforesaid, and
the errors assigned, if s ShalPsee fit; and further to do and receive what said
Court sha]lmder in this behalf; and have you then there the names of those by whom |
you shall give the said Jhed oGz irey Gont

notice, together with this writ. ‘

dalitness, The Hon. JOHN D. CATON, Chief Justice
of our said Court, and the Seal thereof], at Ottawa, |
this /4= day of Jeee «u et inthe |

|

|

|

|

Year of OI.II. L(}l(l One Thousand Eight Hundred
and Fifty- L,L-‘- G

o s C!e;l. of the Sup: eme Court.
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In the Supreme Court of the State of Hlineis, .
e Jorn TI Dix, Ilorario G. Sixerar and Gronrer: G 1lannis, E
if ) 1o the wse of |

Janes B, Sovrmwortn, ArsErT Snawsox, Varorors Sovrie
wowrir and ITanvy Ilarrizerox, Jr., Appellants,

V.

Cioaco Crey Insvraxer Coawaxy, Appellee.

B

DEFENDANTS POINTS. i

The declaration in this case sets forth in Awe verbe the J
policy upon which the suit was brought, with the conditions 3
annexed.

In the body of the policy is the following clause: *and H
“ that this policy is made and accepted in reference to the
“eonditions hereto annexed, which are to be used and re-
“gorted to, in order to explain the rights and obligations of
¢ the parties hereto in all cases not herein specially provided
“for? . ; :

In the cenditions anmexed to the policy is the following
clanse :

“ And in case of any transfer or change of title in the
“properey insured by this company, or of any wndivided
*dnferest therein, such insnranee shall be void and cease.”

The declaration also alleges that on the 12th day of IFeb- ,
vy, 18T, the inferest of Rinelair, one of the three part- 5
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ners, was sold and transferred to Dix and Harris, the other
two, and that the loss for which this suit was brought,
acerued on the 2d day of Mareh, 1857.

The declaration no where alleges that the defendants
assented to the sale of Sinclair to Dix & Harris. To this
declaration the defendants demurred.

The simple question for adjudieation then is— whether
under this policy and the conditions annexed, the sale from
Sinelair to Dix & Larris, without the consent of the company,
voided the poliey.

L. All the conditions annexed are part of the policy :—

The conditions anexed are to be used and resorted to, to
explain the rights and obligations of the parties thereto
thereby legally adopting and embodying those conditions as
a part of the contract, and that to the same effcet as if they
had been set forth in the poliey. -

Where the application for insurance is referred to in the
policy as  forming a par of the policy,” it is regarded as
forming a part of the policy. | Burritt vs. Saratoga Co. M,
Ins. Co., 5 ITill, 188. Williams vs. N. E. Mutual Five Ins.
Co., 81 Maine, 224, In Murdock ot al. vs. the Chenango
Co. M. Ins. Co., 2 Comstocl, 200, it was Teld by the Court

of Appeals that a paper purporting to be conditions of insu-

rance, it annexed to and delivered with a five- poliey, is to
be deenied prina fueie a part of it, although the policy do
not contain any express reference to such paper. The same
had previously been held in the Supreme Court in the case
of Roberts vs. Chenango Co. ML Ins. Co., 3 ill, 501, - The
conditions of the last two cases were on the same slheet with
the policy. but there was no express reference in the policy
to the conditions annexed.

The cases of Sexton v. Montgomery Co. M. Ins. Co., 9
Sarbour, 200, and Gates v. The Madison Co. Mutual Ins. Co.,
I Seldea 469, are in point, but in said cnses the policies
toade the conditions annexed a part thereof,

In Sheldon v, Tarttind Iire Tns, Co., 22 Cowen, 235,
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where the policy referred to the survey in these words:
; % Reference is had to survey No. 83 on file at the office of ?
. the Protection Insurance Company,” and the survey consisted
: of answers of questions, some of which were intended to
E draw forth a minute description of the premises, and others
"} te enable the insurer to estimate the risk, it was held that j
: the reference to the survey was-not merely for a full des-* B
3 eription, but for the purpose of incorporating all the snrvey '
] into the policy. This position is sustained in Parsons’ Mer-
! cantile Law, 406, Routledee v, Band, 1 II. Blackstone, 255,
d Williams v. North East Marine Fire Ins. Co., 31 BMaiie,
; 324, .Dunean vs. Sun Fire Ins. Co.,, 6 Wendell, 488,
b In this last case, the langnage in the poliey referving to the
conditions, is:identical with that of the policy at bar. |
ifj If these conditions are a part of the contract, then, from ;s t
i the language in which they are couched - they must be con- : .
F sidered technical conditions, and the right fo recover de- B
g * pends upon-the strict performance of them. i - P
_; . Parsons 3lercantile Law, 497, . 5
| Egan vs. M: Ins. Co, of Albany, 5 Denio, 326,
g‘ . Wood vs. artford Fire Ins. C, 13 Coan. 533, 8
1 Farmers’ Ins. Co. vs. Lyden, 16 Wend., 481, . g -
| . Duncan vs. Sun Firve Ins. Co., 6 Wend., 455, . ' ' i
5 Stipulations in policies are considered express warranties, #
.';g and it is not neeessary that the civeumstanes or act warranted i
3 should be material (o the risk. : .
; Dunean - vs. Sun Fire Tns. Co., 8§ Wend., L83, E'
; This poliey then, was voided by the sale of Sinelair to Dix
N & Harris, contrary to the express stipnlation contained in the :
8 enndition referred to, and we might reat the case upon the
decisions already cited.
e - It has however, been definitely settled that in cases like
y this, where there is an absolute convevence of the intervst o f
: . one of the jointowners of the property insured, to the others,
: without the consent of the insurers, the poliey is void.
Murdock ve, the Chenango Co. AL Ina, Co.,y 2 Ceinsiack,
1 210.
E =
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< -« The ease of Tillon ve. Kingston Mutual Insuranee Com- J
& pany, 1 Selden, 405, overruled the same case reported in 7 ¢
Barbow’s Supreme Court Reports, and the sale of one joint l:
‘, owner was held to avoid the policy. !
i A dissolution of a partnership before loss, and a division i
of the goods so that eacly partner owned distinet portions, I
was held to be a violation of a condition against any transter '
or change of title in the property insured.
Ovelin vs. ALtna FireIns, Co., 18 Missouri, 128. _
- The law then is well settled in our favor.  On principle, it f
: is difficult to sce how it could have been lield - otherwise, for
i courts of law always in their construction of-contracts (and
& insurance policies form no exception) give full effect to the 3
intention of' the parties, Fve dagmpfaaate g ik

Parsons’ Mercantile Law, 494

Haven vs. Gray, 12 Mass. 74;

McKum vs. Washington Ins, Co., 2 Wash. C. C. I, 84,

2. Insurance is a contract of indennity against loss; and
unless the insured has ani interest in the subject of insnrance
at the time of the loss, e is not damnified, and eannot main-
tain an aetion upon the policy. A joint action on the policy
in question, cannot be sustained unless each and all of the [

SR e

partners insured-had a Zlegal interest-in the subject of ingu-
rance at the time of loss. In Murdock vs. the Chenango

B Mutual Ins. Co., a case exactly in point, the Court says, page

v 217, 2d Comstock : ““In general the action on a contract

N “must be-bronght in the name of the party in whom the i
3 “legad interest in such contract is vested, 1 Chitty on P 3. !
p “The moment that Garratt sold all his interest in the prop-

F “erty insured, he ceased to have any interest in the contract <
4 “of insurance. And I have not been able to discover a sin- i
N “glo case in which a person having no legal interest, has been g
E “allowed tomaintain an action at law alone or with others.”

ﬁ Tillon vs. Kingston Ins. Co., 1 Selden, 405, :

: 4 ! Howard & Ryeman vs. Albany Ins. Co., 3 Denio, 301,

The demurrer is drawn to cover hoth points made by the
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defenee, to wit: 1. That by the terms of the contract of
insurance as counted on in nary., it was rendered void in con-
sequcncc of the assignment of interest in said narr. alleged.

. That by the technical common law rules of pleading, the
narr. showing one of*the parties plaintift to have no legal in-
terest in the -ull.]cct insured, and henee none in the contract
of insnrance, the ]}]zlintiﬂk are prevented from sustaining this
action.

With an averment in the declaration that Hle assignment
of interest had heen made with the consent of the company
the last point could not be raised; hence the peculiar form
of the demurrer which alleges the simple facts relied upon

. a8 showing the declaration fo be insufficient. -

In § 197 of Angell on Tire and Lite Iuﬁmruuce,. the words
¢ shall be alienated by sale or otherwise, the poliey- shall
“hecome void”? are construed not to include the transfer of
interest hetween partners; and the ease of Tillon vs, Kingston

. Mutual Insurance Co., T Barbour Supreme Conrt Reports, is

P, lﬂ‘;";_.w

cited. = That decision turns upon-the construction of the word
“alienation,” and the court in its opinion expressly states,
¢ It is not, I apprehend, every transter of title whicliis to be
deemed an alienation.” Condition eleven of this policy reads i
not alienation, but “any transter or change of title in the

“ property insured, or any transfer of any undivided interest |
s therein.”  Besides, the court in that opinion partly relies .
upon a waiver of the forteiture. The same case was over- i
ruled on appeal in 1 Selden, 406, not as to the construetion of j
the word alienation, but as to the conclusion of the inferior I'
court that desssesssssst all the parties insured could BT |

in the suit after the cessafion of a joint interest in the prop- j’-g,_,, Tl Caze MW%
erty insured# And the principle recognized in the case of u"{iw Mﬁ M W?

|

Murdock vs. The Chenango Mutual Tns. Co., 2 Comstock et € ¢ e el § o o v !
210, was reafirmed. Thu case of 1loward and J.nlmm V. 5&? o : & M!%CB’&Q" i
Albany Insurance ("o, 3 Denio, 301, turns upon the same 7 / ' .oy :
: 5 Az m*eym.;c 2o ol Tl it

/-M ';

point. Bronson dissenting cites Reed vs. Cole, 3 Bury, 512, A |
and Stetson vs. Mass, Ins. € 0, ‘;- Muss., 330.  Both the mem TTurasas AR Lg_ﬂ.% :

WM!#G, eow tla greveccl Mm mz—«-ywwﬂ*yﬁ«/m&f’ ;
mMmmedeWml

hm&umm tm?/fmemw MC&AE
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cited by Bronson decide simply that where a single individ-
ual effects an insurance on certain property, he can transfer
part of his interest, and recover for the balance, provided t
the contract for insurance contains nothing to the contrary. E
The declaration of the plaintiff containsno allegation that the

[ 5a \WJFEJ

firm of Dix, Sinclair & Harris were orare indebted in any sum E.
whatever, so that it is appavent from the record that one of i
the plaintiffs had no insurable interest at the time of the "'1

loss alleged.

Condition eleven must be construed to be a warranty, and
not a representation, unless the facts alleged therein cannot
possibly, in the opinion of any man, have any relation to
the risks insured against, since it is a part of said policy.

‘ Arnold on Insurance side paging, 580, 1 Phillips on Insu-
rance, 389 and 390,

Applying this test laid down by both Phillips and Arnold,
it cannot be denied but that the Company may, possibly, in
granting this policy of Insurance, have regarded the honesty
and carefulness of the particular partner who sold out, and

S alis u e Tell . U e e SR

!- on the strength of such honesty and carefulness assumed the
N . risk thereby insured against, '
g ; , MONROE & SPENCER, Defts Atys.
;
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STATE OF ILLINOIS. MW%

Dix, Sovoraiz and Harnrs,
Plaintiffs in Error,

o g Plaintiffs’ Brief.

Tae Cuiosaco Crry Insurawor Coar-
PANY.

‘The_same Plaintiffs,

2. L Crarnes Tracy,

£ 1.
Tre MeroanTiie Insuraxcr Coypany. U oo

J

Statememnt.

These actions are brought upon policies of insurance
against loss or damage by fire. The plaintifis being co-
partners and having a stock of goods gt Chicago, the de-
ferdants received from them the premiums, and issued po-
licies to the plaintiffs for one year from 27th September,
1856, In February, 1857, the plaintiff Sinclair sold out
his interest in the goods to his copartners Dix and Harris.
In March; 1857, the goods were destroyed by fire.

The defendants, by demurrer to the declaration, seck to
defend on the ground of an alleged forfeiture of the policies
by veason of such sale, under a clause in the policies in
these words: “In case of any transfer or change of title in
the property insured by this company, or of any undivided
interest therein, such insurance shall be void and cense,”

e
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POINE'S.
I.

Independent of the clause in question, the plaintiffs’
right of action, in their three names, would be plain.

(L.) The contract having been made with three ecopart-
ners, any action brought upon it must be in the names
of them all, notwithstanding a transfer of the property
or the policies. Nothing but the death of a partner
could take a case out of this general rule of the com-
mon law.

3 11ill, 88, Jessels v. The Williamsburgh In-
surance Co.

(2.) The instances in the books where the right of an as-
signee to one in his own name has been sanctioned,
are special and exceptional, viz. :

Marine insurance eases, on the principle that

the contract is maritime, and does not fall within the

common law.
1 Plillips on Insurance, § 76, 3d ed., p. 57.

Actions brought in States like New York
and Ohio, since they have adopted the modern Code of
Procedure, requiring the plaintiff in interest to be
plaintiff of record in allcases; and

Actions against companies whose charters provide
that the assignee may have a personal right of action
as if he were the orignal party insured.

3 Dendo, 254, 256 ; Conover v. Mutual Ins.

Co. of Albany. The charter being found in
Session. Laws of N. T.,1836, p. 314, id. p.
42 and seq.,id. p. 44,88 7, 8, 9; 1 Comstock,
290, §. O.; 5 Wendell, 200, 203 ; Granger
v. Howard Insurance Co.; 4 Hill, 187 ;
Mann v. Herkimer County Mutual Ins.
Co.; 2 Duer on Insurance, 51, note b,

» .- R aliEs L _A_r-'.-—v-m



(8.) So far as an insurable interest at the time of the loss
is requisite, the plaintiffs had the proper interest. No
stranger owned the goods or any share in them. All
the interest in the goods was in the plaintiffs ; and it is
immaterial whether they owned equal shaves or un-
equal shares, or one owned the whole, so long as they
represented all the interests, and the entire loss was
among them,

II.

The clause in question is to be construed strictly ; and it
must not be allowed to defeat the indemnity, which is the
motive and main intent of the contract of insurance.

5 Pickering, 76, 80, Lazarus v. Common-
wealth Insurance Co.

13 4d., 81, 8. C.

8 Fuirfield, 44, Lane v. Maine Fire Ins. Co.

1 Phillps on Insurance, § 124, 8d Fd., p. 88.

The sale and assignment by Sinclair to Dix and Harris
was no breach of the policy, and did not avoid it.

(1.) The clause in the policy is intended to save the com-

pany from becoming insurers of strangers whom they
| have not named. The company determines upon cer-
g tain persons whom it will be willing to have for own-
ers during the risk, and by this clause means to gunard
against the imprudence or dishonesty of other persons
who may become owners.

y (2)) The company hasno motive to require the ownership

Llavsgaig!
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among several joint owners to remain unchanged
among themselves. They may be equal partners, or
oue may own ninety-nine per cent,, and another only
one per cent.; yet the company does not require these
proportions to remain unaltered. One may transfer
half or quarter or all of his share to another so long as
no stranger is made an owner.

(3.) If this clause of the policy were construed liberally,
it would render a policy void whenever several part-
ners change their relative shares in a firm. For ex-
ample, when A, owner of two-thirds of the capital,
sells a fourth of his share to B, who previously held
but one-third, although the firm continues as before,
yet it is a transfer of an interest from one partner to
another partner; and if courts wonld seek occasion to
vitiate policies by construing forfeiture clauses liber-
ally, such a transaction between partners would fall by
the operation.

(4.) But the rule of strict construction of forfeiture clauses
prevents such a result, The intention of the contract-
ing parties, the motives governing their minds in the
use of terms, the actual views they entertained—as
well the assured who paid to be made secure, as the
insurers who took the premium as the price of secur-
ing the indemnity—being looked at, the clause is at
once seen to have no relation to mere dealings of co-
partners infer se. *Transfer or change of title” is
seen to mean a passing of title from persons named in
the policy to persons not named therein, a transfer
from the assured to others not assured, a change of
title by change of persons holding title, shifting the
title from old parties to new parties.

(8.) There is a propriety in having the insurance cease
when goods are sold off' to customers. That is strietly
an alienation—the term often used in policies—being
a transfer to a stranger. Thus every sale of goods
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takes so much ouf of the risk, and the policy is framed
to cover new purchases, by which the stock is supplied.

3 Fuirfield, 44, Lane v. Maine Five Ins. Co.

(6.) But in the case at bar there was no such alienation,
nor any such transfer or change of title in the pro-
perty, as the policy was meant or designed to prohibit.
There was nothing done by which a new person be-
came insured. Both Dix and Harris were satisfactory
to the company, and the interest had not gone from
their hands. The transfer was not more in fact than
often occurs in a firm without the forms of a transfer,
when the course of drawing out of and paying into
the common fond by several partners has brought the
affairs into such a state that the interest of one partner
in the stock has doubled, and the interest of another
has become reduced to nothing. Indeed it often hap-
pens that the buying out of one partner by another is
a mere adjustment in form of what actually existed
before by means of such reduction of a partners
share.

(7.) By strict construction of this forfeiture clause, all
difficulties and absurdities are avoided, and the nniver-
sal intention and understanding of parties dealing with
insurance companies are sustained. Let transfer of
title mean a transfer from the assured, not among
them; let change of title mean a change from them,
not among them. Then transfer and change of title,
like the analogous term alienation, are words fully
gatisfied and exhausted. Their literal meaning is given
to them, and by strict construetion they must have no
more.

(8.) This clause requires a strict construction for another

reason, viz.: there is no provision for a ftransfer or
change of title being consented to by the company, or
the validity of the policy being preserved in such
case by consent or endorsement.

Tho passage immediately before the alienation clause

! "
[ES ALY
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concerns the policy not the property. It provides that
the policy shall not be assigned without the consent of
the company endorsed on it; and if the policy is
assigned without such consent it shall become void.
Thus, the transfer of the policy may be consented to,
and it avoids the policy only when done without con-
sent. But the following clause, forbidding the transfer
of the property, has no qualification. The transfer or
change of title to the property intended by this clause
therefore, is such a transfer or change as would be in-
admissible altogether ; one for which no mode of con-
sent is to be provided; in short, a transfer or change
by which the title or a shave of it leaves the persons
insured and’goes away to strangers.

(9.) The course of authority is clearly with the plaintiffs

on this point.

Parson’s Mercantile Law, 533, speaking of the effect
of transfors of property insured:

¢ If many owners are insured in one policy, a trans-
fer by one or more to strangers, without the act or
concurrence of other owners, will avoid the policy for
only so much as is thus transferred. And if it be
transferred to one or more of the insured, it is, we
think, no alienation, and makes no forfeiture.”

Angell on Life and Fire Insurance, § 197, p. 238,
states the distinction between a transfer between
several persons jointly insured and a transfer to a
stranger ; in the former ease, it is mot an alienation
nor a breach of the condition.

T Barbour, 570, 575, 576, Tilow v. Kingston

Mutual Ins. Co. (An. 1850.)

1 Selden, 405, 8. O. (An. 1851.)
This was insurance on a building, and the several
parties held as tenants in common, each holding an
undivided share. The difference between that and an

I A X SR e
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insurance of partnership goods, whero each partner
has his right in the resulting balance of the firm’s
property and effects, rather than bhis specific share in
each piece of goods, is obvious. The reversal of the
judgment of the Supreme Court also was partial and
ot total. The judgment below was for $2,687 15,
and it was only reduced on appeal to $2,146 52. (1
Selden, 408.) The reduction of the amount of re-
covery by a small per centage leaves the decision but
little force as an authority, inasmuch as it was not a
principal adjudication on the main point of the cause.

2 Comstock, 210, Murdock v. The Chenango
Mutual Ins. Co. (An. 1849.)

This also is a case of insurance on a building, and
subject to the peculiarities of a tenancy in common in
the assurer.

8 Dendo, 301, Howard v. The Albany Ins.
Co. (An. 1846.)

In this case Judge Bronson had laid down a rule by
which the partners Dix & Harris might, in their own
names, recover for their original shares, but not for
Sinclair’s share. The property insured was partly real
and partly personal.

But the whole subject was again brought under con-
sideration in the New York Supreme Court, before
Judges Roosevelt, Edmonds, Edwards and Mitchell,
in 1853, in the following case :

16 Barbour, 511, Wilson v. Genesee Mutual Ins Co.

In this case two. partners took insurance on their
stoek of goods. One sold out to the other. The Court
considered the matter fully, and decided that such a
transfer was not within the principle on which the
prohibition of the poliey was foundedx

It will be observed that Judge Edmonds, who united
in this decision, (16 Barb., §14, nt.,) had also been a
judge in the Court of Appeals in the time of 1 Selden.
(1 Seld., p. iii.)

R — L. e = T e " - e - BT T 0 e
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This opinion was re-affirmed in the Supreme Court
by Judges Welles, Strong and Smith, in 1857, in

98 Barbour, 623, 627, Dey v. Poughkeepsie Mutual
Ins. Co. “If this assignment had simply been from
one of the assured to the other, they being part-
ners, it wonld not, for the reasons stated by Roosevelt,
Justice, in Wilson @. The Genesee DMutual Insurance
Company, (16 Barb., 511,) have affected the policy.
But as it is, the company are called upon to litigate
with a party with whom they had not contracted, and
which their policy protected them against.” Judge
Welles, who delivered this opinion, was also in the
Court of Appeals in 1 Selden. (1 Seld., p. iii.)

The case in 16 Barbour (An. 1853,) thus re-affirmed
in 23 Barbour, (An. 1857,) is now the controlling
authority on this subject. It is a case originally de-
termined by four judges of the highest standing on
questions of commereial law, and occupied with the
business of the city of New York, and the ruling sub-
sequently adopted by three other judges of distinction.
The reasoning of Judge Roosevelt in the opinion (16
Barb., 512,) is unanswerable.

This rule is now deemed thoroughly established in
the State of New York.

It is also seen above to be so laid down in the two
best treatises on commercial law and fire insurance,
viz., Parson’s Mercantile Law and Angell on Insur-

ance,
LV, :

!

The defence made in this cause deserves no favor from -
the Court. %

It is an unworthy attempt to escape from a fair liability g
by a perversion of terms used in the policy, giving them a
gense which it is entirely certain the plaintiffs did not deem

them to have. If the assured had constrned this clause as !
the defence now does, they would have obtained other in- H
H
E
t




9

surances on their goods; but correctly reasoning like mer-
chants about a commercial contract, and following the usnal
understanding that a policy is intended as an indemnity
and not as a snare, they reposed on these policies after
making one of those changes in relative interests which are
of common ocemrrence among copartners If there was
even a protence of fraud or unfairness set up by the defend-
ants it wounld seem a less scandalous defence. The defend-
ants have no such apology; they stand upon the bare
ground of a forfeiture to be made out by a liberal construe-
tion of a clause in the policy ; and they, therefore, can have
no favor from the Court.
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(1) But if the Comt differ from us in the foregoing
positions, and hold that the elause under considera-

Vil L

T3
Y tion has Dbeen violated, it eannot be said to have been

violated, except as to Sinclair’s interest. Iis was the
: only interest transferred, and the words * such insur-
3 ance” apply only to such property covered by the :
| insurance, as has been transferred. .
: |
1 Larson’s Mercantile Law, p. 533. i
* (2.) To say that this clause applies to partners in the
] same manner as to tenants in common, is to say that

each partner’s specific interest in the property is .
separately, particularly and specifically insured ; and g
this is analogous to an insurance of different and
specific pieces of property in the same policy. Bat,
in the latter case, where one of the pieces of property
has been alienated or transferred contrary to a condi-
tion of the poliey of this kind, it has been held that
the policy is avoided only pro tanto, as to the pro-
perty transferred.

6 Cushing, 342, Clark vs. The New England
DMutual Fire Insurance Company.

e L L s U Ll

Hence, by analogy, ong of these interest§ oply

having been t.ratl*sf?aﬂ, the qolicy is :i_vpidgf‘[ )
pro tanto, as m.,uﬁe thtercst transforred.” © .

.

- " T
(3.) Dix an&h%no;iﬂsxiﬁg_‘ nb'gqtg].‘h\eoa re-
Pt a. o 0 v
maining ingurable interest at the time of the loss,
which entitled them to recover pro fanto.

il

3 Burrows, 1512, Reed vs. Cole.
4 Mass. 330, Stetson vs, The Mass. Ins. Co.
16 Wend. 385, ALitna Five Ins. Co. vs. Tylor.
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() Where a condition of the policy is broken, the
consequence of which is to avoid the policy, it only
avoids it as to that, or so much of the property in-
gsured as is obnoxious to the breach.

7 Iill, 122, Trench and another vs.
The Chenaugo Co. Mut. Ins. Co

In this case there was a condition that applications
should be in writing, and if any misrepresentation or
coneealment should be made, © such insurance shall
be void and of no effect” (almost the identieal words
used in the clause in question). Yet, it was held
that as the concealment or misrepresentation which
constituted the violation in that case was only as to a
part of the property insured, the policy ceased only
as to that part.

So in the case at bar, Dix, Sinclair and Harris
being insured on their respective separate and speeifie
interests in the property insured, like tenants in com-
mon, as confended by the defendants, and the clause
of the policy being violated only as to the separate
interest of Sinclair, the interest of Dix and Harris
remaining the same, the policy is only avoided as to
Sinclair’s interest, and Dix and Harris should recover.

(5.) If Dix and Harris alone are entitled to bring suit,
the Court will allow us to amend, by striking out
the name of Sinclair, and altering the declaration in
conformity thereto.
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STATE OF ILLINOIS.

JOLN 1. DIX,Er Aw
VB.
NMERCENTILE INSURANCE CO. }

DEFENDANT’S BRIEF.

H'his is an action of Assumpsit, on a policy of Imsirarce. The de-
fendant demurred to the pluintiffs’ declatation, and the Court below
sustained the demurret, whicl is the error assigned.

We say the demurrer was propetly sustained. The policy of Insurance
was issued to Joel H. Dix, Horatio G. Sinclair, and George J. Hm‘l"is,
composing the firm of Dix, Sinclair & Harris, on a stock of groceries.
The declaration contains these words: That the said plaintiffs, at the
time of making the gaid policy of Insurance, and from thence until the
12th day of February, A. D. 1857, were interested jointly as co-partners
in eaid insured stock of grocerics, to the amount or value of all the
moneys by them ever insured, or caused to be insured thereon ; that on
the said last mentioned day, th interest of snid Sinclair therein was sold
and transferred to gaid Dix and Harris, and that from the said Jast men-
tioned day, until the loss and damage hereinafter mentioned, the said
plaintiffs, Dix & Harris, were jointly interested therein, to the amount
or value aforesaid, to wit: On the second day of march, A. D, 1857, to
wit, at the County aforesaid, was burnt, consumed and destroyed by fire.”

By the declaration itself it appears that the policy was made upon, and
accepted subject to, the following conditions :

«“Policies of Insurance subscribed by this Company shall not be assigna-
ble without the consent of the Company, expressed by endorsement made
thereon. In case of assignment without such consent, whether of the
whole policy or of any interest in it, the liability of the Company in
virtue of such policy sholl henceforth cease; and in case of any transfer ot
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change of title in the property insured by this Company or any undivided
interest therein, such insurance shall be void and cease.”

The grounds of the demurrer was ¢ the sale and transfer ” by Sinclair;
of his interest before the fire, in the gaods to Dix & Harris.

The language of the conditions is as broad and comprehensive as hu-
man language can be, and it will be impossible, by any process of rea-
soning, to show that it does not meet and cover this very case. The loss
complained of, occurred after the sale and transfer. The declaration
avers, that there was a “sale and transfer,” and it is not pretended or
averred that it was done by the assent of the defendants.

We cannot see how the action can be sustained, on principle. Has
there not been a change and transfer of title, or of an undivided interest
therein ? The policy says, a transfer or change of title, in the property
insured. The declaration avers, that Sioclair sold and transferred his
intercst in the insured property. Did not that change the title ? Be-
fore, it was Diz, Sinclair & Harris. It changed the title to
Dix & Harris. The title wus in different persons, from what it was
when the property was insured. But the plaintiffs seek to escape this by
saying one partner has a right to 5211 out to the others. But does it make
it any the less a change of title ? Ts it any less a transfer of title ? The
language is, a sale and trausfer. How ecould Dix & Harris become pos-
sessed of the title without n sale or trapsfer ? The declaration avers
that there was a sale and transfer. Dut t{he matter is placed beyond a
question by the balance of the restriction—or of an undivided inferest
therein. ‘There has been a change of title to an undivided interest in the
insured property, You may put cverso strict a construction on the lan-
suage used, and it will meet this case.

This provision is binding upon the parties. This 18 conceded by the
plaintiffs in error ; Lut they say, the langnage does not mean a sale and
transfer from one partner to the others ; that some peculiar rule of ccn-
struction is to be applicd to the wordsin question. e uoderstand lan-
guage used in a policy of Insurance is to have no forced meaning, but tu
Le considerel as used in the ordinary and popular acceptation ; and the
same as any other mercanrile conteact—Arnold’s Ins. Vol. L., Page 03,
See. 41, Robertson vs. Frenzh, 4 East R.133. 16 Peters, R, 496,

The language here used is 0ot ambiguous, or obscure, nor technical ;
and how any one can claim that it does mot cover the case at bar, is in-
comprehensible. 1t can only be accounted for upon the necessitiesof the
Cuse.

\Ve have thus far treated this question as if it had not been decided.
1low is it on authority 2 The cl.use iu qnestion is valid, 5 Hill R. 188.
3 Hill . 503. 4 New Ilampr. R, 171 31 Muine R. 224. 2 Conn.Li.
200. 6 Wend 1. 488 5 Denio . 326. 16 Peters, 496. 4 Ohio

State R, 285,
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¢ The policy was made and accepted in reference to the conditions
hereto annexed, which are to be used and resorted fo in order to explain
the rights nnd oblizations of the parties hereto, in all cases not otherwiso
ospecially provided for,” which made condition Number 7 a part and
parcel of the policy. 5 Hill R.190 1 H. Black R. 254, 1 Term R. f
710. 3 Hill B. 501. 2 Com. R 200. 31 Maino R, 224, 6 Wend.
R.488. 8 BlackR. 50, 150. 2nd Ind. 645. 4 Ohio State R. 285.
Contracting parties have a right to enter into any stipulation not con- |
trary to public policy or positive law—and Courts will enforce them— d
and the contracts of Companies and Corporations form no exception to g
this rule.
Tn construing policies, as in all other contracts, the intentions of the
parties os expressed must govern. Parsons on Contracts 494,
12 Mass. B. 74. .
2 Wash. C, C. R. 712, }
5 Cowen 712, 3 Cowen R. 210, !
16 Peters K. 496. |

Both these positions are conceded by the plaintiffs in error, but
whether conceded or not. they are clearly established by the authorities,

The sale and transfer by Sinclair, to Dix & Harris, by authority as
well as principle, avoided the policy, and the plaintiffs cannot recover. i
Murdock vs. Chenango Insurance Co., 2nd Com. R. 210, [
Fellow vs. Kington 1 Seld. R. 405. ' :

16 Peters 11, 496. 5 Denio 1t. 32 6.
3 Denio I}, 302. 4 Seld. B, 299. ,
18 Missouri R. 128. 30 Penn. State R. 311, 3

The cases in Missouri and Pennsylvauia recognize the cases we have
cited from the Court of Appeals in the State of New York as law, and "
were both the cases of partners.

Dix, Sinclair & Harris had no joint interest in the property insured;
that joint interest had baen destroyed by the sale and transfer from Sin-
clair to Iarris & Dix, an act in which all three concurred, An action
cannot be maintained in the name of Dix, Sinclair & Harris, when Sin- ]
clair has no interest in the suit, or title in the property destroyed.

1 Chitty’s Pleading, 3. 2nd Com. R. 217. 3 Denio R. 301. '

It is futal to this action, that the declaration disclosss that Dix, Sin- f
clair & Harris, the plaintiffs, had no joint interest in the property insured L
at the time of the loss. The joinder of him with Dix & Harris is fatal. 1
4 Com. R.216. 41Iill R. 187. 5 Wend 200, 203, 1 Hill 71. 3 De- f
nio 2. 303. _

It is made a condition precedent to the plaintiffs’ right to recover, that
they all should continue to own the goods. It is a special contract, and |
the party can only recover upon the special contract, when they have '
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. fulfilled all the conditions thereof on their part to be kept and per- i
formed. This prinoiple is not alone applicable to contracts of insurance, v
but to every other special contract. This action is brought upon the f
special contract. 5 Denio R. 326, [

This condition being part of the policy or contract, though they may
be considered technical conditions, the plaintiffs’ right to recover de-
| pends upon their showing in the declaration a strict performance of
) them. Parsons on Contracts 497. 13 Conn R.533. 5 Denio R. 323,
16 Wend. R. 481. 5 Denio R. 326.

e

REMARES ON THE ARGUMENT OF THE PLAINTIFFS IN
ERROR. f

Tho plaintiffs in error rely mainly on the case of Wilson vs. Genesee
Ins. Co, 16 Bar. B. 511. We say it is not to be received as law in this .
| case. :

1. Bocause it is not the law of the State of New York. It is placing the
opinion of an inferior Court agiinsta superior Court.

2. We are tolook to the highest tribunal in the State, for the law of
the State, and that tribunal decides the question with us.

3. Barbour’s Reports arc not dvemed anthority. You can find in them
any kind of law {o meet any case. I would as soon think of citing the ’
decision of a justice of ths peace, as settling the law of Illinois, when the '
| Supreme Court had decided otherwise, as to cite Buarbour as overruling
! the Court of Appeals. _

! 4, That case does not present the strange anomaly of a party suing for
what, on the record, Lie admits he had no interest; it is brought in the
name of the assignee,

5. Because there is no senso or logic in the reasons given by the Court
for his conclusions,

6. If there was reason tosupport the case, it is not authority on the
question at Dar ; because the restriction is on the assignment of the in-
terest of the insured therein. Hence the words arc still more re-
strictive, and embrace the sale and transfer of an undivided interest.

7. The decisivn is contrary to the law as established by the highest
tribunal of the State of New York, Pennsylvania and Missouri.

8. There is a similar decision in Fellow vs. Kington, 7 Bar. R. 574,
with similar reasoning, which is overruled in 1 Selden . 405, which is
made after the case in the Comstock Reports.

: - 9. In 16 Barbour, the fully authorized agent of the Insurance compa-
4 ny was notified of the transfer, and assented to it, and told them that no
essent of the Company in writing was required. The Court gave a very
poor reason for deciding as they did. ,

10. The Court deciding the case in Barbour, seems to have so little . "

regard to the cascs in the Court of Appeals, that they did not deign to f
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notice them, From this we may infer, either that they did not know of -

the case, or, secondly, they considered themselves superior to the Court of
Appeals.

11. The case concedes that the action, if brought in the name of a
party not interested, as in the case at bar, it would be fatul.

12. The Court cannot stale, that they have agreed, in effect, that one
partner might sell to another; they have_agreed fo no such thing.
It is engrafting upon the policy, a provision'which is not in it. Youare
compelled to add to the language used. I can best dispose of the whole
case, and all the argument of the plaintiffs in error, by citing the lan-
guage used in the 30 Penn, R. 311, which was a sale by one partner to
another partner, like the case at bar, Says the Court:

“ It was against alienation the prohibition was hurled, and the mere
use of terms will not defeat the intent. That a sale by one pariner to
another is within the prohibition cannot be doubted; there is mo excep-
ticn in its favor, in the instrument, and the lerms used give no room to
imply any. This is a legitimale consequence of sale and purchase, and
no substitulion of terms will meke [t anylhiny else”

Again, in 18 Missouri R. 133, which wus an action on a policy of in-
surance on a stock of goods, in favor of two partners, Deher & DBrunt.
The Court instructed the jury : — : '

“If they find, from the evilence, that prior to the fire, Brunt had
sold out to Deher all his interest in the stock of goods in the Broadway
store, and that, at the time of said fire, Brunt had no interest in said
stocic of goeds, they will find for the defendant.”

1t is admitted,—nay, it is alleged in the declaration in this case—
that there had been a sale and transfer.

They also, in the case in 23 DBarbour 623 as affirming 16 Bar, the
question only incidentally came before the Court; and if reason hasany-
thing to do with the question at bar, the reisoning of the Court in the
23 Barbour is conclusive upon 1lie case before us.

13. The plaintiffs in error als> rely upon Angel on Insurance, and
Parson’s Mercantile Insurance. These worksrely.upon 6 Barbour, over-
ruled in Selden, und are not authority, for the reasons in bar given above.

14. Pariies might be willing to insure Dix, Sinclair & Harris, and not
Dix & Hartis. They might have confidence is the one, and not in the
others. It was their right to mike such a contract to insure or not in-
sure the property, anl it was the plaintiffs’ duty to notify them of the
change of title, and get their assent thereto ; and it was their privilego
to assent or dissent.

15. They cannot claim any fuvor on the ground of ignorantly violat-
ing the terms of the yolicy, for therc is no pretence that they did so
ignorantly : even ignorance is no excuse.

Handy's Reports.
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Tn the conclusion of the argnment, it is said, this defence deserves no
favor. 'To answer I quote the Sylabus of 16 Peters, R. 496, which is
in these words :

¢ The public have an interest in maintaining the validity of the
clauses in o policy of insurance against fire. They have a tendency to
keep premiums down to the lowest rates, and uphold institutions of this
gort, so essential fo the present state of the country, for the protection
of the vast interest embarked in manufactures and merchandise.” 16
Peters R. 496 Syl.

SHUMWAY, WAITE & TOWNE,
Attorneys for Defendants in Error.
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