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SUPREME COURT---STATE OF ILLINOIS,
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_—ee——————

URI OSGOOD, Appellant, l
) vs. Appeal from Will Cireuit Conrt.
Delos W. McConnell, Appellee. 5-

Further Abstract of Record of Case by Appellee, under Rule
XTIV, on imperfect Abstract of PI'ff.

Testimony of George S. House continued, to-wit: The amount
of this certificate marked “ A,” (the same being the certificate or
note in evidence,) I believe was made up of a former certificate
drawn by defendant,| Osgood | a check of $158, on the Joliet Bank
which drew Illinois and Wisconsin Bank bills I believe, and
the balance in bills ott Illinois and Wisconsin Banks.

After the cross-examination of said witness House, read his re-
examination to-wit :

The difference between Eastern Bank notes and gold coin at
the date of said certificate was about two per cent. After the
Ilinois and Wisconsin Banks went down, Eastern bills and gold
and silver coin composed the principal money in circulation with
some Obkio and Indiana and Jowa money, and the difference be-
tween that and gold coin was about two per cent.

Further testimony of A. A. Osgood in deposition to-wit :

On 8th day of May, 1861, I was engaged in my father’s banking
oftice in this city (Joliet.) Ans. 3.
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My father is defendant in this suit, and was lawyer and bank-
er at that date.—Ans. 4.

80  He did advertise as is the custom with bankers, for deposits,
and did receive deposits and issued certificates of deposits therefor.
—Ans. 5.

81 I was cashier or teller.—Ans. 6.

31-32 At the date expressed in this paper marked “A,” I did as such
cashier in behalf of defendant, receive THE SuM oF MONEY ex-
pressed in this paper, from pI'ff McConnell, and made and
delivered to said McConnell the paper here referred to, in con-
formity to the authority to me given by defendant, and was pre-
vious to that time authorised and empowered by defendant to

~ muale-and-detiver-irmame-of-and 0 , Certincates ATy

of deposit dre.—Int. and Ans. 7.

3933 Said certificate marked A,” is in form of and the kind of in-
strument in writing which I was prior to date thereof, authorised
by said defendant to make and deliver in his name and for his use
upon receipt of money deposited with him.—1Int. and Ans, 8,

33  Said authority to execute and deliver said certificate was in ex-
ercise by me and unrevoked by said Defendant at the date of said
paper, marked “A,” and I did make and deliver said paper mark-
ed “A,” in the name of said Def’t, for his use and benefit, and
as his act and deed.—Int. and Ans. 9.

34
=4 Cross-Int. 2d, 8d and 4th, objected to by plff’s Atty.
35

Int. 10. Were or were not the fund or funds of money which on

the day of the date of said paper above referred to marked «A,”

you say that you received from the said pI'ff for and in behalf of

said def’t, and in consideration of which you made and delivered

the said paper marked “A,” as aforesaid testified by you, current
money, and on that day last above referred to received and paid

out in the locality where the said paper marked “A,’ was made
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by banks and bankers as and for current money at par, and as
such by you then and there received as aforesaid testified by you,
as and for the amount of dollars in money expressed and specified
in the said paper above referred to, marked ¢ A ?”

Ans. 10. These bank notes mentioned in said instrument in
writing, were received and paid out at par at that time, but was
not denominated by banks and bankers as money.

Int. 11. 'What were they denominated ?
Ans. 11. 'Wild Cats, Stump-Tail, Currency, dec.

Ans. 18. To the best of niy recollection said funds were Ill’s

and - Wis. State Bank notes:

II's and Wis. bank notes were received on deposit by banks
and bankers on said day, in said locality as current bank notes.
Int. and Ans. 15. N

Int. and Ans. 17. A part consideration of raid paper marked
“A,” was an old certificate of deposit made by def’t to pI'ff, made
some time previous.

Int. and Ans. 24. I don’t know that I could state, in case
where there had been no previous deposit and in payment from one
to another among the people, whether said “ circulating medium ”
was received, used and counted at par.

Int. 25. Give your best knowledge thereof.

Ans. 26. To the best of my knowledge it did pass among the
people in payment of debts and other obligations at par or nearly
s0.

Int and Ans 26. Gold and silver, U. 8. Treasury notes and the
bills of some of the Eastern banks and some of the bills of Ill's
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49

banks, in said locality are now received and paid out as and for
money.

Int. and Ans. 31. To the best of my knowledge I believe there
are no bank notes used and circulated in said locality at this
time, except those which are used and circulated at par.

Int. and Ans. 32.  All III’s banks bills of which are now circu-
lated at par were then at the date of said paper marked “A,”
established and had issued bills.

Further testimony of witness Allen, to-wit:

TII's and Wis. Bank notes were not used as current bank notes,
when they became depreciated below 15 per cent. dec., but were
then retived from circulation. Some of the IlI's and Wis. bank
notes were at the date of said certificate of deposit, ever since that
time have been and are now used as current bills. ~ After Ill's and
Wis. Banks went down, which T believe was in June, 1861, and
about the last of July, I took about $2200, of that kind of funds
to Chicago, aud sold it for 46 cls. on the dollar for gold.

Page 7 of plft’s Abstract of Record. After the amended ver-
dict, (in form) of the jury read as follows :— The jury were then
« asked by the Court if the verdict as thus amended, was their
“verdict, and they said it was”” This was done before they left

the jury box.

R. E. BARBER,
Att’y for Appellee.-
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SUPREME COURT---STATE OF ILLINOIS,

THIRD DIVISION.

URI OSGOOD, Appelant,
8. Appeal from Will Cireuit Court.
Delos W. McConnell, Appellee.

ABSTRACT OF . CASE.
Record
1-2  Summons.
2to 8 Declaration.
2-3  1st Count—Special Count on Certificate of Deposit.
2d Count, also special setting out Certificate of Deposit.
8  Plea—General issue.
Stol7  Special plea.
18t020  Replication to pl.eas—ﬁled March 3d, 1862.
21  December Term, 1861, commences December 2d, 1861.
22 Dec. 6, 1862, case set for trial on motion of Plaintift.
22 Deft. excepts to the case having been set for trial.
23 Dec. 10, 1862—on motion of PI'f, Court ordered a trial:
28 Deft. excepts to the order of trial.

23-24  Trial by jury. Verdict for Plf., $450,00.



Motion for new trial.
24-25  Motion for new trial argued :—denied :—Deft. excepts.

25-26  Appeal prayed to Supreme Court :—granted by Deft. en’cermg
Ainto bond in the sum of $800,00, with security.

26 Appeal Bond presented in open Court and approved.
27 Bill of exceptions signed by Judge and filed in open Court.

27to50  Bill of exceptions.

18
=X

George S. House, a witness for PIf., computed the interest on
certificate of deposit and made amount principal and interest,
£450,00.

On cross examination, he said at.date of the certificate, the dif-
ference between Illinois and Wisconsin currency or bank bills and
gold was 10 to 12, and perhaps 15 per cent. At the time it fell
due the difference was from 45 to 60 or 65 per cent. and nearly
the same difference between that and Eastern bank bills. Illinois
and Wisconsin currency or bank bills were the principal currency

28 of the country at the date of the certificate, and were what was
called in common parlance current bank bills, or current bank
notes, de.

Plaintift McConnell introduced the deposition of Augustus A.
Osgood, both the direct and cross examinations as his own. Deft,
declining to use or introduce any part of said deposition.

20to43  Augustus A. Osgood’s deposition as introduced by PIf.

30-31 On direct examination, witness authorized to receive money on
Deposit for Deft. and issue Certificates for the same in Def’ts
name. Int. and Ans. 6.

51-32  Received the money specified in and excuted and delivered to
Plf. the Certificate marked “ 4,” in name of Deft. for same.
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In answer to cross interrogatory 2d, witness says Illinois and
‘Wisconsin State Bank bills, were the kind of funds denominated.
current bank notes in the locality where said instrument marked
“4,” was issued and at the Banking office of the Deft. herein.

In answer to cross interrogatory 8d. At the date of said in-
strument marked “4,” witness said—I could not state the exact
value of what were denominated by Banks, current bank notes.
It was just at the beginning of stump-tail times, and all bank
notes then in circulation in this section of the country were more
or less depreciated
cent. premium on the dollar over current bank notes.

gold and silver being worth from 5 to 25 per

In answer to cross interogatory 4, at the time of the date of
said instrument “4,” witness said :—to the hest of my recollection
gold and silver coin was at a premium from 10 to 20 per cent.

Ans. to 18th direct Int. The funds received.for said. certificate
were I1I’s and Wis. State Bank notes. 3

Auns. to 14th direct Int. III's and Wis. State bank notes were-
received and paid out as current bank notes when such notes were’
deposited.

Direct 18th. Illinois and Wisconsin State Bank notes were at.
a discount for money. i

Direct 19th—Gold and silver paid and circulated as money at
that time.

Direct 20th. Iardly any bank notes in circulation that passed
as money—most all being at a discount.
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Direct 21st. Iflinois and Wisconsin notes passed as a sort of
a circulating medium. .

Direct 22d. It was sometimes used as a circulating medium at

par and sometimes not.

Direct 23. “When IlI's and Wis. State Bank notes were de-
“ posited they were paid to the same party at par; when other
“Xkind of funds were deposited such funds were used in place of
“I1I’s and Wis. currency.

Direct 26th. Gold and silver and U. S. Treasury notes and
bills of some Eastern and some of the bills of IlI’s banks are now
received and paid out. '

Direct 27. The banks of III's and some of the Eastern banks
are now worth 87 cents on the dollar. Old U. S. demand notes,
$1,04 and $1,05. Gold and silver from 10 to 15 per cent. over
bank notes.

Direct 28. Gold and silver and U. S. Treasury Notes par
funds now in said locality.

Direct 29. Some other funds I believe.

Direct 30. Some Eastern Bank notes and I believe some of the
I1’s bank notes.

Cross Int. and Ans. 4. At the date of the paper morked “4,”
(Cert. Dep.) all or nearly all the bank bills issued by all the
Banks of IlI's and Wis. were denominated and passed by banks*
and banking institutions as current bank notes.

Cross Int. 5. And generally as par funds.
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44  PIf. under objectigs, introduced the following paper, marked
“A” B ‘

Uri Osgood’s Exchange and Collection Office,
Joliet, May 8th, 1861.

D. W. McConnell, Esqr., has deposited with me three hundred
eighty-eight 50-100 Dollars, in current Bank notes to the credit of
himself, which will be paid in like funds to his order hereon, three
months after date with interest at 10 per cent. Uri Osgood,

No. 4003. Pr. A. A. Osgood.

PLF. RESTS IIIS CASE.

Rufus R. Allen, a witness for Deft., testified that in 1860 and
1861, he was in Sharpe & Co’s Bank, and knew value of IIlI's and
Wis. currency or bank bills. They were principal circulation
here then—in May—or, at date of this certificate. IlI's'and Wis.
bank Dbills were at a discount of 10 or 12, or perhaps 15 per cent.
III’s and Wis. bank bills a$ that time were called and known as
current bank bills and continued so till the Il's and Wis. Banks
went down, which was in June or about that time, 1861. When
this certificate fell due, Ii’s and Wis. bank bills were at a discount-
of 40 to 60 or 70 cents on the dollar.

On cross examination witness said, Eastern bank bills I believe
at date of certificate and during the summer, were at a discount
of abont 2 per cent., perhaps 2% per cent., and after the Ill's and
‘Wis. banks went down Eastean bills and gold and silver were the
principal money in circulation, principally Eastern. Ohio, Indi.
ana and Iowa bills about same as Eastern, not worth quite as
much. Legal tender notes are at a discount of some 50 or 60 cts.
for gold at this timz and the diffzrence between U. S. Lagal tend-
er notes and good current bank bills is now } to & difference.—
Legal tender notes being worth that much the most.
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“ Refused.”

“ Refused.”

6

The Court ins® _ed the jury for plaintiff as follows, under ex-

-eeption by Defendant :

“If the jury believe from the evidence, that the Defendant did

“ promise to pay the Plaintiff as declared upon in said declaration,

“and that payment has not been made upon said promise by said
“ Defendant to said Plaintiff, the Court is requested to instruct
“the jury on behalf of the Plaintiff, that a promise to pay in
‘“‘Current bank notes,’ is a promise to pay in current money and

““ the Plaintiff is entitled to recover of the Defendant such sim as

“the jury may find to be due upon said instrument in -writing, de-
“clared upon and introduced in evidence in this case in money.”

The Court then refused to give the following instructions, as

asked by Deft. and marked them ‘ Refused,” to which the Detft.

then and there excepted :

For Deft. 1ste—

“The Plaintiff is only entitled to recover in this suit the value
“of the current bank notes mentioned and set forth in the certiti-
“ cate introduced in evidence before you. And if the jury believe
“from the evidence that such bank notes were at a discount they
‘“are authorized to find for the Plaintiff the value of such bank
“notes and the interest at ten per cent. on such value.”

For Deft. 2d.

“If the jury believe from the evidence that the bank notes
“mentioned and deseribed in the certificate of deposit, introduced
“in evidence by the Plaintiff were not equal in value to gold and
“silver coin of the United States, then the jury will only find for
“the Plaintiff, the value of such current bank notes in such gold
“and silver coin, with interest on such amount at ten per cent.”
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“ Refused.”

50

50-51

=y

Fov Deft:-8d; g oo

“If the jury believe from the evidence that the current bank
“notes mentioned and described in the certificate of deposit, in-
“troduced in evidence by the Plaintiff were at the time such bank
“notes were deposited and when the same became due, less than
“par value, then the jury are authorized to find for the Plaintiff
“the value of such bank notes in par funds with interest thereon
“at ten per cent.”

Verdict of jury,—*We the jurors, find for the Plaintiff $450.”
Verdict of the jury as altered by the Court and filed :

“ We the jurors find for the Plaintiff and assess the damages at
€ §450.”

MOTION AND CAUSES FOR NEW TRIAL.

@
1st. The Court gave improper and illegal instructions to the
jury on the part of Plaintift.

2d. The Court refused to give to the jury proper and legal in-
structions on the part of Defendant when asked. j

3d. The verdict of the jury is contrary to law and the evi-
dence under the issues in the case.

4th. The verdict of the jury is contrary to the law and the
evidence.

5th. The Court permitted improper and illegal evidence to be
given to the jury by the Plaintiff.

Motion for new trial overruled and judgment on verdict ex-
cepted to by Deft.

Appeal Bond—approved in open Court.
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Errors assigned in thist Court :

1st. The Court in which said suit was tried gave improper and
illegal instructions to the jury on the part of Plaintiff below.

2d. Said Court refused to give the jury proper and legal in-
structions on the part of Defendant when asked.

3d. The verdict of the jury in the Court below was contrary
to law and the evidence.

4th. The Court below, improperly refused to grant a new trial.

5th: —Fhe Court -below tried said case without authority of law-
and allowed improper and illegal evidence to be given to the jury
on said trial by Plaintift.

AUTHORITIES RELIED ON BY APPELANT.

As to the exception that the case was tried without authority
.of Law:—
Session Laws, 1859, P. 60, Sec. 5.
@ “ 1853, Pages 172-3, Sec’s 1 and 4.

As to the measure of damages and refusal of Deft’s instructions:
12th 11I’s Rep. 184, Smith et. al. vs. Dunlap.
14th ¢« ¢« 108, Stevenson vs. Unkefer.
8d Connecticut 366, Philips vs. Riley.

4th Pike, 175, Dillard vs. Evens.
1st Johnson’s Ch. Rep. 231, Mann vs. Ex’rs of Mann.

As to improper instruction of PIf. below :—
90th I1I's 464, Ewing vs. Runkle.
1d. 485, Galena & Chicago R. R. Co. vs. Jacobs.
93d II's 472, Matthews vs. Ilamilton.

URI OSGOOD, APPELLANT,
In pro. per. and Att’y.
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SUPREME COURT---STATE OF ILLINOIS,

THIRD DIVISION.

TURI OSGOOD, Appelant, : :
vs. Appeal from Will Circuit Court.
Delos W. McConnell, Appellee.

ABSTRACT OF CASE.

Record
1-2  Summons.
2 to 8 Declaration.
2-3  1st Count—Special Count on Certificate of Deposit.
2d Count, also special setting out Certificate of Deposit.
8 Plea—General issue.
Sto17  Special plea.

18t020 Replication to pleas—filed March 3d, 1862.

21 December Term, 1861, commences December 2d, 1861.

22 Deec. 6, 1862, case set for trial on motion of Plaintift.

184
1853

Deft. excepts to the case having been set for trial.
23 Dec. 10, 1862—on motion of PI'f, Court ordered a trial.
28 Deft. excepts to the order of trial.

28-24  Trial by jury. Verdict for PIf,, $450,00.

%) O



~e

(S

Motion for new trial.
24-25  Motion for new trial argued :—denied :—Deft. excepts.

25-26  Appeal prayed to Supreme Court :—granted by Deft. entering
into bond in the sum of $800,00, with security.

26 Appeal Bond presented in open Court and approved.
27  Bill of exceptions signed by Judge and filed in open Court.

27t050  Bill of exceptions.

27  George S. House, a witness for PIf., computed the intersst on
certificate of deposit and made amount principal and interest,
$450,00.

On cross examination, he said at date of the certificate, the dit-
ference between Illinois and Wisconsin currency or bank bills and
gold was 10 to 12, and perhaps 15 per cent. At the time it fell
due the difterence was from 45 to 60 or 65 per cent. and nearly
the same difference between that and Eastern bank bills. Illinois
and Wisconsin currency or bank bills were the principal currency

28 of the country at the date of the certificate, and were what was
called in common parlance current bank bills, or current bank
notes, dze.

Plaintift McConnell introduced the deposition of Augustus A.
Osgood, both the direct and cross examinations as his own. Deft,
declinine to nse or intradnce anv nart of said denosition

J9tody  Augustus A. Osgood’s " deposition as introduced by PIf.

30-31 On direct examination, witness authorized to receive money on
Deposit for Deft. and issue Certificates for the same in Det’ts
name. Int. and Ans. 6.

51-32  Received the money specified in and excuted and delivered to
PIf. the Certificate marked ¢ A4, in name of Deft. tor same.
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34

36

38

3

In answer to cross interrogatory 2d, witness says Illinois and
‘Wisconsin State Bank bills, were the kind of funds denominated
current bank notes in the locality where said instrument marked
“A)? was issued and at the Banking office of the Deft. herein.

In answer to cross interrogatory 3d. At the date of said in-
strument marked “4,” witness said—I could not state the exact
value of what were denominated by Banks, current bank notes.
It was just at the beginning of stump-tail times, and all bank
notes then in circulation in this section of the country were more
or less depreciated—gold and silver being worth from 5 to 25 per
cent. premium on the dollar over current bank notes.

In answer to cross interogatory 4, at the time of the date of
said instrument “4,” witness said :—to the best of my recollection
gold and silver coin was at a premium from 10 to 20 per cent.

Ans. to 13th direct Int. The funds received for said certificate
were I11l's and Wis. State Bank notes. :

Ans. to 14th divect Int. Ill's and Wis. State bank notes were
received and paid out as current bank notes when such notes were
deposited.

Direct 18th. Illinois and Wisconsin State Bank notes were at

- A e eml Lon mmmvaan g

Direct 19th—Gold and silver paid and circulated as money at
that time.

Direct 20th. IIardly any bank notes in circulation that passed
as money—most all being at a discount.




4

Direct 21st. Illinois and Wisconsin notes passed as a sort of
a circulating medium.

Direct 22d. It was sometimes used as a circulating medium at
par and sometimes not.

Direct 23. “When IlI's and Wis. State Bank notes were de-

. “posited they were paid to the same party at par; when other

40

41

41-9

“Kind of funds were deposited such funds were used in place of
“J1V’s and Wis. currency:

Direct 26th. Gold and silver and U. S. Treasury notes and

bills of some Eastern and some of the bills of I1I’s banks are now
received and paid out.

. Direct 27. The banks of IlI's and some of the Eastern banks
are now worth 87 cents on the dollar. Old U. S. demand notes,
$1,04 and $1,05. Gold and silver from 10 to 15 per cent. over
bank notes.

Direct 28. Gold and silver and U. S. Treasury Notes par
funds now in said locality.

Direct 29. Some other funds I believe.

WJITECT 5U.  DOme ILastern I5ank notes ana L peneve some of the
T1I’s bank notes.

Cross Int. and Ans. 4. At the date of the paper morked “4,”
(Cert. Dep.) all or nearly all the bank bills issued by all the
Banks of Ill's and Wis. were denominated and passed by banks.
and banking institutions as current bank notes.

Cross Int. 5. And generally as par funds.



5

44  PIf. under objection, introduced the following paper, marked
&4A” :

PLF. RESTS HIS CASE.

sy Rufus R. Al]_ﬂ.[i,/;;i\ry;tugﬁs for-Dotb.-testifiod that-in-1860 and
1861, he was in Sharpe & Co’s Bank, and knew value of 1lI's and
Wis. currency or bank Dbills. They were principal circulation
here then—in May—or, at date of this certificate. IIs and Wis.
bank bills were at a discount of 10 or 12, or perhaps 15 per cent.
IIls and Wis. bank bills at that time were called and known as
current bank bills and continued so till the TI's and Wis. Banks
went down, which was in June or about that time, 1861. When
this certificate fell due, III's and Wis. bank hills were at a discount
of 40 to 60 or 70 cents on the dollar.

On cross examination witness said, Eastern bank bills I believe
at date of certificate and during the summer, were at a discount

£ Adaamt O 'pam annt . pavhona 91 por aent and after the TVe and
Wis. banks went down Eastean bills and gold and silver were the

principal money in circulation, principally BEastern. Ohio, Indi.

~ ana and Towa bills about same as Kastern, not worth quite as

46 much. Legal tender notes are at a discount of some 50 or 60 cts.

for gold .at this time and the difference between U. 8. Legal tend-

er notes and good current bank bills is now } to } difference.—
Legal tender notes being worth that much the most:



467
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The Court instructed the jury for plaintiff as follows, under ex-
ception by Defendant :

“If the jury helieve from the evidence, that the Defendant did
‘ promise to pay the Plaintiff as declared upon in said declaration,
“ and that payment has not been made upon said promise by said
“ Defendant to said Plaintiff, the Court is requested to instruct
“the jury on behalf of the Plaintiff, that a promise to pay in
“‘Current bank notes,” is a promise to pay in current money and
“the Plaintiff is entitled to recover of the Defendant such sum as
“the jury may find to be due upon said instrument in writing, de-
“clared upon and introduced in evidence in this case in money.”

" nay <l
The !5 4\ 1 refused to give the following instructions, as

Wsked by Deft. and marked them “ Refused,” to which the Deft.

“ Refused.”

“ Refused.”

then and there excepted :

For Deft. 1st:—

“The Plaintift is only entitled to recover in this suit the value
“of the current bank notes mentioned and set forth in the certifi-
“ cate introduced in evidence before you. And if the jury believe
“from the evidence that such bank notes were at a discount they
“are authorized to find for the Plaintiff the value of such bank
‘“notes and the interest at ten per cent. on such value.”

For Deft. 2d.

“Tf the jury believe from the evidence that the bank notes
“mentioned and described in the certificate of deposit, introduced.
“in evidence by the Plaintiff' were not equal in value to gold and
“silver coin of the United States, then the jury will only find for
“the Plaintif, the value of sucl: current bank notes in such gold
‘“and silver coin, with interest on such amount at ten per cent.”



“ Refused.”

For Deft. 3d.

“If the jury believe from the evidence that the current bank
“notes mentioned and described in the certificate of deposit, in-
“troduced in evidence by the Plaintiff were at the time such bank
“notes were deposited and when the same became due, less than
“par value, then the jury are authorized to find for the Plaintiff
“the value of such bank notes in par funds with interest thereon
“at ten per cent.”

Verdict of jury,—“ We the jurors, find for the Plaintiff $450.”
Verdict of the jury as altered by the Court and filed :

& \Ve the _]ulms ﬁnd tox the Plaintiff and assess the damfmes at
, )

50

50-51

MOTION AND CAUSES FOR NEW TRIAL.,

1st. The Court gave improper and illegal instructions to the
jury on the part of Plaintiff.

2d. The Court refused to give to the jury proper and legal in-
structions on the part of Defendant when asked.

8d. The verdict of the jury is contrary to law and the evi-
dence under the issues in the case.

4th. The verdict of the jury is contrary to the law and the
evidence.

5th. The Court permitted improper and illegal evidence to be
given to the jury by the Plaintift.

Motion for new trial overruled and judgment on verdict ex-
cepted to by Deft.

Appeal Bond—approved in open Court.-



51-59  Clerk’s certificate.

53  Errors assigned in thist Court:

1st. The Court in which said suit was tried gave improper and
illegal instructions to the jury on the part of Plaintiff below.

2d. Said Court refused to give the jury proper and legal in-
structions on the part of Defendant when asked.

3d. The verdict of the jury in the Court below was contrary
to law and the evidence.

4th, The Court below, improperly refused to grant a new trial.

‘;"," o SR daleat 7
j/ N *
3, "-{ & e ,-5ml_s:-.ﬁ(Lnnm;miﬂmnf.‘:-—1-1»4-'4-«-—«1-';1—----
- ow v l,\-,f—fnm 1icgul o ideuve to be given to the jury

on said trial by Plaintift.
AUTIIORITIES RELIED ON BY APPELANT.

As to the exception that the case was tried without authority

of Law:—
Session Laws, 1859, P. 60, Sec. 5.
£ “ 1853, Pages 172-3, Sec’s 1 and 4.

As to the measure of damages and refusal of Deft’s instructions:
12th 11I's Rep. 184, Smith et. al. vs. Dunlap.
14th “ ¢« 103, Stevenson vs. Unkefer.
3d Connecticut 366, Philips vs. Riley.
4th Pike, 175, Dillard vs. Evens.
1st Johnson’s Ch. Rep. 231, Mann vs. Ex'rs of Mann.

As to improper instruction of PIf. below :—
90th I1I's 464, Ewing vs. Runkle.
1d. 485, Galena & Chicago R. R. Co. vs. Jacobs.
93d IlI’s 472, Matthews vs. amilton.

URI OSGOOD, APPELLANT,
In pro. per. and Att'y.
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SUPREME COURT.---STATE OF ILLINOIS..

THIRD GRAND DIVISION.

Uri Osgood, Appellant, ! ?
vs. - Appeal from Will.,
Delos W. McConnell, Appellee. s

ARGUMENT OF APPEIILER.

1L

I contend that said instrument in writing declared on and intro-.
duced in evidence upon the trial of said cause in Court below, is a-
promissory note. In support of this position I cite,

Story on Promissory Notes 15 § 12 and 17 § 14,
Chitty on Bills 40 and Notes, and 518-129-and 525,
111 Kent’'s Commentaries 75,

12 Ohio Reports 802, Moore vs. Gano,

14 Conn « 368, Kilyore vs Bulkley,

2 Hill N. Y. “ 295, Bank of Orleans vs Memill,
3 Comstock ¢ 19, Leavitt vs Palmer,

13 Howards U. S. 218, Miller vs Austin, et al,

19 Johns N. Y. Reports, 144, Judah vs ilarris,

18 I1l. Reports, 566, Bank of Penn. vs Farnsworth,
19 « ¢« 391, Laughlin vs Marshall,

20 ¥ “ 144, Swift et.al. vs Whitney and |
Marsh vs same |

J
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:which said cited authorities are so conclusive in support of said
position that I deem it unnecessary to comment thereon.

Said instrument in writing being a note is not subject to the op-
eration of those principles of law regulating the question of dama-
ges upon a Special Contract.

i1

 Said note being payable in ¢ current Bank notes,” was payable
- in money.

John’s Ch. Rep 931, Mann vs Ex'rs of Mann,

20 IlL. 144, 2 cases vs Whitney,

o R S (1] 'J.‘rowbridge vs Seaman,

27 « 501, C. F. & M. Ins. Co., vs Keiron,

Qg ES « 595, Marine Bank vs Chandler.
II1T.

« Current Bank Notes” at the date of said note, ever since that
time have been and now are used, passed and circulated through
said State as and for cash or money, and of this fact the Court is
bound judicially to take notice.

See Dillon vs Dillon, 4 Pike, 178.

Tt is in proof thal Appellant was a banker and a lawyer, that he
advertised as such banker for money, that witness Osgood was his
teller or cashier, was by him authorized to receive said money for
his use, to execute and deliver said note (certificate of deposit) in
said form thereof in his name aud for his benefit, that at the date
thereof “ all or nearly all the hank bills issued by all the Banks of
“Illinois and Wisconsin were denominated and passed by banks
“qand banking institutions as current bank notes,” “aud generally



3

“as par funds,” that said witness ¢ did as such cashier in behalf of

‘“said appellant receive #ke sum of money. expressed in this paper
‘ (said note meaning) from appellee and made and delivered to:ap-

‘“ pellee in conformity to authority to him given by appellant, the

“ paper (note) referred to for use of appellant,” ¢ that these bank

“notes mentioned in said instrument in writing were received and.
‘“paid out at par at that time,” that “a part consideration of said
“paper marked “ A ” (note) was an old certificate of deposit, made
“Dby appellant to appellee some time previous,” that all Ill. banks,
“bills of which are now circulated at par were then established:
“and had issued bills,” that some of the [ll. and Wis. bunk notes
““were at the date of said certificate of deposit (note,) ever since
‘“ that time have been and now are used as * current bills,” * that Ill.

‘“and Wis. bank notes were not used as current bank notes when

“they became depreciated below 15 per cent., but were then re-

“tired from circulation,” which was in: June or about that time

*1861.” 1 .

The terms of said note show that appellant did not receive the
sum therein expressed from appellee as a Jailment, but as a loan,
for a time certain therein expressed, for the forbearanee of which
appellant agreed to pay interest thergon, and then converted it to
his own use, and for all that appears in evidence, then realized
dollar for dollar upon it and never lost anything upon it by reason
of depreciation and retiring from circulation of the then current
bank notes.

Appellant does not attempt to prove that said current bank notes
were of the poorest, or of a poor grade of Ill. and Wis. bank notes.
How can it be presumed that they were of a poor grade rather than
of a good grade which ever since have been and now are current
bank notes. 1ilow can the presumption-be against the terms of the

note except by proof 2-



4

Appellant received said money at his own risk of value and of-
depreciation. A part of it he actually received from appellee some
lime previous to the date of said note, and does not attempt to show

that it was not coin.

Said note was not made payable in a specific commodity, not in
any limited currency or bank issues, as “in current bank bills such
as pass in Norfolk,” or in “Georgetown bank notes,” or in the
¢« Common Currency of Arkansas,” or in “State of Illinois indebted-
ness,” and is not limited even to *Illinois Currency,” or ¢Illinois
and Wisconsin banks notes ”—but is made payable in CURRENT
bank notes, thus assuming to pay current bank notes at maturity
thereof, or in lieu of suck bank notes, to pay coin, and in any event,
to pay money, for there is no limitation in the centract to any class
or deseription of paper money for bank notes which mgy be cusrent
one day may be supplanted in current circulation the ?ext day by
other bank notes, so he that receives them as .current, assumes all
the risk of their remaining so. Appellant by the terms of his con-
tract as well as by the proof, received said sum expressed in said
note as money, and was responsible to appellee for said sum with
interest thereon as expressed, in mongy. Currency in U. 8. Treas-
ury notes is now not only money, but a legal tender for money and
that, when it is at a discount of forty to seventy per cent. for gold
coin, the constitutional money of the Country, and when it is only
1 or } per cent. premium for current bank bills.

Witness Osgood endeavored to maintain a distinction between
«Current bank notes” and “money,” assuming that coin only was
money, and yet on page 31 of record, admitted that he, as such
cashier of appellant received for appellant ZZe sum of money ex-
pressed in said note, from appellee, and on page 35 that these bank
notes were received and paid out at par at that time, thus rejecting
the adjudicated construction of the term money, by its popular and

legal meaning, as denoting cash.



(
b

\
IV. g
Said instruction of Court below for appellee is proper, for it is
hased upon legitimate evidence in the case.

18 III's R. 266, Coughlin vs. The People.
V.

As to authority of Circuit Court to try said cause—said cause
was at issue by replecations filed March 3, 1862.

Sec. 6, page 60, Ses. Laws 1869, provides that the first week of
each Term of Will Circuit Court shall be as a vacation term, and
the remainder of the term shall be a trial term upon the provisions
of the act of pages 172—3, of Ses. Laws 1858, referred to by ap-
pellant. Sec. 4, of act last referred to, provides that swhen. jssue
is made up at a vacation term the pariies shall determine whether
the cause is to be tried by a jury, or by the Court, and an order
shall be made accordingly, and the cause shall be set down for trial
in the manner stated in said order and not ofherwise.

Now, unless an order of Court was entered at vacation term,
stating the manner of trial, a cause could not be forced to tvial at
trial term. Trial by jury, is a righ! to either party, and unless
both parties agree to try the cause by the Court without the inter-
vention of a jury, then it must be tried by jury. When cause is
at issue, plaintifl'is entitled to press it for trial. And if defendant
chooses not to agree as to the manner of trial, has plaintiff' no
remedy in Court? All that defendant would have to do to pre-
vent a trial for all time under said act, would" be to refuse to agree
as to the manner of trial, or absent himself from Court at vacation
term, so that he could not be called upon to agree as to manner of
trial, if the construction should be given to said act that defendants
agreement at vacation term was necessary to enable the Court to
set a cause ab issuo for trial by jury. Plaintiff has the right of
jury trial without agreement of defendant thereto.



|
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December Term, 1862, commenced Dec. 1, 1862.

week of said term expired on the 6th day of that mao
cause was set for trial by jury on said 6th day of said t¢

Appellant did not then object thereto, nor did he ohyj
until the 9th day of said month, being the second day
term at said term of said Court.

V1I.

This cause was at issue on all of the pleas before i
trial by the Court, and the Court below had full pow(
a duty to put said verdict in form hefore the jury wer

1 Gil. 333, Cook vs Scott,

16 Ill. 39, Flinn vs Barlow, '
21 ¢« 620, Parmelee et. al. vs Smith, |
22 < 357, Smith impl. vs Williams.

Appellant excepted to every act of appellee in th

this cause.
R. E. BARBER,
Att'y for.
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