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J_‘Armnxux FOR APRELLANTS

This was a proceeding under the Statute of Forcible Entry
and Detainer, instituted before Milton L. Knight, a Justice
of the Peace, of the City of Galesburg, to recover poSSes-
sion of certain premises situate in said city.

The defendant in the court below, moved to dismiss the
proceeding for want of jurisdiction, by reason of the insuffi-
ciency of the affidavit upon which the proceedings were
founded, ani:l upon the ground that the affidavit did not

allege that the plaintiff was in possession of the premises at®

the time of the alleged dispossession. »

2d. The fcomplaint did not allege that defendant came
into possession by consent of Wilson, or by collusion with
him.

3d. It did not allege that a legal tenancy existed, or that
it had expired, or that demand was made in writing after its
expiration of the defendant for the possession of the prem-
ises. ; '

The motion was overruled, and after trial a verdict was
rendered in favor of the plaintiff below. The cause was
thereupon temoved to the Circuit Court of Knox County by
appeal, when the motion for want of jurisdiction, by reason
of the insufticiency of the affidavit upon which the proceed-
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ings were based was renewed on substantially the same
arounds as before the justice, and because the affidavit failed
to show an illegal entry on plaintiff’s possession, or an un-
Jawful detainer, or, holding over after the expiration of the
tenancy.

The following is a copy of the aflidavit referred to, upon
which the suit was instituted.

STATE OF ILLINOIS, | _
KNOX COUNTY, *  Edward Daily, of said

county, after first being duly sworn, gives M. L. Knight, a
Justice of the Peace, of said county, to understand and be
informed, that this affiant is now justly entitled to the pos-
session of the north-west quarter of lot five (5) in block six-
ty-four (64) in the southern addition to the town of Gales-
burg, in said county. That on or about the tenth day of
Mareh, A. D. 1859, this affiant made a condition trade of
said lot to one George W. Wilson, for certain lands that said
Wilson claimed to own in the State of Missouri, but that
the condition of said trade was this: that if Wilson failed
in a reasonable time to make a satisfactory title to said lands
in Missouri, as aforesaid, to this affiant, then the trade was
to be null and void, and that this affiant executed a deed to
said Wilson for said lot and lefs the same in the possession

of A. C. Wiley, Esq., who was to hold said deed until said .
Wilson made the title to said land in Missouri satisfactory to®

said affiant; that afiant delivered the possession of said
premises and lot aforesaid to said Wilson, with the express
understanding that if the title to said land was not comple-
ted, that he, said Wilson, should be the tenant of this affiant
and pay rent for said possession from the time of his entry
up to the time of his failure to complete the title aforesaid.

Affiant further says that said Wilson wholly failed to
complete the title to said land in Missouri as aforesaid and
has long since refused to complete the same, claiming now
that he had no title to said lands. Affiantsays that some time
in the month of August or September, 1859, thosaid Wilson
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well knowing that he could not complete the title to said
land in Missouri, and without the consent or knowledge
of this affiant, did, wrongfully and unlawfully sell, or pre-
tend to sell said lot in question, to Harrison P. McClintock,
who knew at the time of said pretended sale, that said Wil-
son had no title to said lot, and was not entitled to the pos-
session, and while knowing the same, McClintock did take
(on or about the time aforesaid) unlawtul and forcible pos-
session of said house and lot, and still holds the possession
from this affiant unlawfully and forcibly atter demand made
in writing for the same. Afliant says that he had been in
the quiet and peaceable possession of said lot and house previ-
ous to said condition trade to said Wilson for the space of
two years.

Allof which acts and doings of said MecClintock are con-
trary to the forms of the Statute, in such cases made and
provided. Afliant therefore prays that said Harrison P. Mec-
Clintock may be summoned to answer this complaint.

E. DAILY.
Subscribed and sworn to before me, this 24th day of July,
A. D. 1860. M. L. KNIGH',

Justice of the Peace.
The motion was overruled by the Court, to which ruling
the counsel for the appliant then and there duly excepted,
and afterwards at the Icbruary term of said Circuit Court,
A. D. 1861, the cause was tried, and upon trial, the fol-
lowing facts were proved. The plaintift below called as a

~ witness, Aldrich C. Wiley, who testified ,in substance that

Edward Daily and George W. Wilson came in his office on the
tenth day of March, A. D. 1859, stating that they had just
made a bargain for an exchange of lands. Daily selling
certain prenises in Galesburg, referred to in the aftidavit in
question to George W. Wilson, for which Wilson gave a
deed in exchange for certain land in Missouri—Wilson
agreeing also to clear off some incumbrance in the na-
ture of a tax title on the Missouri property. The deed for




4

the Galesburg property was left with Wiley to take Mus.
Daily’s acknowledgment, and was to remain in Wiley’s
hands until this incumbrance or tax title should be removed.
Wilson was to take immediate possession of the Galesburg
property, and Jid so. Wiley was to deliver to him the deed
of said property when the tax title incumbrance was removed.
Witness could not state any other conditions ; witness then
stated that about a year after this transaction, ke, witness,
had another interview with Wilson.

The plaintifi’s counsel then proposed to prave the declara-
tions made by Wilson to witness a year after the contract
was made, which proposed evidence was objected to by
defendant’s counsel as incompetent to affect the rights of
the defendant, McClintock. The objection was overruled by
the Court, and the evidence allowed to be given, to which
ruling of the court the covnsel for the defendant then and
there duly excepted.

The witness then stated that about a year after this con-
tract was made, he, at the reguest of Dailey, had an inter-
view with Wilson, and presented to Wilson an order which
he requested him to signupon Wiley, to deliver back to
Daily the deed of the Galesburg property. Wilson stated,
in reply, that he would probably do so before he left town,
but that he would not do it that day, and stated also to the
witness, that he had agreed to pay rent. This statement was
made about a yeur atter the contract was made— Wilson
never signed the order. The witness further stated that the
defendant below, McClintock, came into his office at one
time and wanted to see Daily’s deed ; that he showed him
the deed. MecClintock came back again and said he was
about to purchase the property ; he then asked him if he un-
derstood that the title never passed ; “he replied the he did
not care any thing about that; he could get possession ofthe
property With adeed from Wilson, and he thought he could
hold it. The witness stated to him the facts and told him
the title never had passed to Wilson.
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On cross cxamination, the wiiness further testified that he
understood Wilson was to go into immediate pussession ;
that was the agreement, and he did go into immediate Pos-
session ; he continued in possession u considerable length of
time; he did not know when McClintock went into posses-
sion ; he was there several months or a ycar. Stewart came
in with Wilson and Daily when the ‘deed was lett, and
stated over the arrangement. The deed to Daily was not left
with witness, but he understood at the time that it was de-
livered. The second conversation, a year after the contract
was made, occurred near Smith & Ford’s office; may have
been at Sciders; Daily asked Wilson if he did not agree
to pay rent.  Witness said he did not recollect the words
used by the parties; Wilson did not say when it was that he
agreed to pay rent.

The witness Robinson, testified that he served on McClin-
tock the written demand of possession, or notice, cn the 2d
day of June, A. D. 1860; that he read the notice and gave
him a copy ; the notice so served being a written demand of
immediate possession under the Statute, and required by the
Statute before the issuing of the summons was read in evi-
dence, which was as follows, viz:

To H. P. McCLiNrock :

Sir :—You are hereby notified to
leave the premises now occupied by yourself and owned by
me, viz: The north-west quarter of lot No. five (5,) in
block No. sixty-four (64,) according to the southern addition
of the town of Galesburg, in Knox County, and State of Illi-

nois. I hereby demand possession of said premises, June
2d, 1860. ~ E. DAILY,

George M, Wilson, a witness, produced and sworn, on be-
halt of the plaintiff] testified as follows :

That he knew the parties and premises in question, that
he traded with Dailey by another man’s say so; traded a
picce of land in Missouri for a Louse and lot in Galesburg,
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There was no other condition, only witness was to pay “a tax
title on the land, provided there was one. He made qut a
deed for the lot, and left it with Esq. Wiley. If there iwas
any tax title o the land; witness was to pay it; if not, wit-
ness was to have the deed from Daily, of the Galesburg pro.
perty. The title was not completed by the witness, that he
knew of. Witness told Daily sometime after that if the
title was not right witness wouldmake it right with him,
Witness supposed they were talking about rents. Witness
told Dailey if he would give back witness hisdeed, he-
witness, would make it right; that he did not say exactly
that he would pay the rent, but would make it right.
Witness then stated further as follows :
This was some time a year ago last October. This title
never had been perfected by witness. This occurred, I think,
belore'T left; McClintock got possession when I left ; I sent
the key at the time ; I sent the key up to give to McClintock
and the man told me McClintock was in the house; I gave
him a quit-claim deed; I did not tell him that this tax title
had to be perfected in Missouri beforeI could get a deed >
I told him I would give him a quit-claim deed; I told him
the deed was left with Esq. Wiley under the title I got o
Daily; I told him I supposed,but did not know, there was
a tax title, and if there was I had got to pay it; I told him
‘this in the first place ; I did not know anything about it only
I heard that another man had possession; I told Daily I
would give one hundred dollars upon the tax title after it
was investigated ; I told McClintock'the deed was left there
until that was fixed up, to know whether there was or
was not a tax title against it, and if there was, I was to set-
tle it. I don’t think I told him what would become of that
deed in case I did not perfect this title. If the title was not
right he was to give me back my deed and I was to give him
back his; I can’t tell what was said about perfecting that
tax title; I think he was to hold the deed until the title was
made perfect; I never perfected that title and never deman-




2

515

34

(

ded this deed of Wiley ; I don’t think I did; I don’t know
but I have asked Wiley for the deed, but think not.

On cross examination, the witness testitied as follows,
viz: This trade was consummated near John Riggin’s ; the
papers were drawn in Stewart & Scroggs’ office; the deed of
the Missouri property was delivered to Daily ; that was not
left with any one, but delivered over to ‘Daily a warrantee
deed. Daily did not deliver his deed to me; I think it
was mentioned over in Stewart’s; I was to clear off the tax
title, if any, and he was then to give up the decd; I did not
know at that time whether there was a tax title or not; I
had the patent title; I do not know now whether there is
any tax title on it or not; the man said he thought there
was a tax title ; that patent title had possession under him ;
I did not employ any one to hunt up the tax title; Daily
gave me the key, and I was to take possession ot it ; nothing
then said about rent; I occupied about five and a half
months; I had the key when McClintock went into posses-
sion; I sent it by a man to give to McClintock ; I had not
fully vacated possession at that time; I had some things
there and he said MecClinto¢k was there at that time;
[ had not finished moving my things. This subsequent
conversation about making it right was some time after that
—a month or two after I traded with defendant, McClintock.
That occurred—I don’t recollect where, but some place in
Galesburg. I told him if things were not all straight I
would try and make them right sometime. That was all
that was said on that subject; I do not recollect any such
conversation as Esq. Wiley speaks of.

NOTICE OFFERED IN EVIDENCE.

George W. Wilson, recalled, testified: That after this
trade was made with Daily, Daily one day came to me and
said that Freeman had bought the Jand of him, and wanted
me to give a deed to Freeman to save expense of recording,
and I did it. This was sometime atter the deed to Daily—
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about three menths after the trade ; this was Daily’s son in-
law; I did make the deed, accordingly, of this Missouri land
to Treeman as Daily requested me to do ; Daily asked me if I
ake up that deed I gave him, and give Freeman

vould not t
d I would; I rather think this was before I

adeed, and [ sai

told him I would make it right.
John C. Stewart, sworn, says: [ am one of the firm of

Stewart & Scroggs; I was present and drew the deed be-
tween Daily and this Wilson ; that occurred in my office, on
the tenth day of Mareh, A. D. 1859 ; the deed of the Mis-
souri property was executed and delivered to Daily in my
presence; the deed of the Galesburg property was made out
and Daily signed it-—went into Wiley’s office ; the trade
was talked over by the parties, Daily and Wilson; Mr.
Daily had traded a house and lot in Galesburg; they were

exchanging a housc and lot for a quarter section of land in

Missouri; they asked me to write out two deeds; Wilson
spoke first and said he and Daily had made a trade, and
wanted I should write a deed to Daily of some land in Mis-
souri; after that deed was written, Daily wanted I should
write a decd of this house and lot for Wilson; Wilson’s deed
was made, acknowledged and delivered to Daily ; Wilson, at
time deced was being made, stated he understood there
was a tax titlo against the land; Daily then objected to de-
livering deed until tax title was removed. I said they had
better leave it in the hands of another person until that was
removed ; 1 suggested it be left with Esq. Wiley; I went
into Esq. Wiley’s office; Wilson had the possession; Daily
had given him possession of the property; said nothing
about his being in possession under any other title; there
was no evidence of there being a tax title, only Wilson said
it was so reported; we went into Wiley’s office ; the deed
was delivered to Wiley, he was to take the acknowledgment
and ratain the possession of this deed until this incumbrance
was removed, it any existed; T do not know whether there
was any tax title; I never examined the records, had noth-

ing from the records.
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On cross-oxamination, the witness testified, he was to ex-
o and see if there was a tax title. He had the patent

No specitic time mentioned within which
ne; but it was to be done within a reason-

amin
and patent title.
this was to be do
able time.
dence in the casc.

The following instructions were given by the Court on the
part of the plaintiff below : :

L. If the jury believe from the evidence that at the time
of the conditional sale from Daily to Wilson of the property
in question, said Wilson was, and had been in possession of
the same under Daily, as his tenant, and that said sale was
conditional, and that the conditions of said sale have never
been performed by said Wilson, and that defendant had no-
tice before he purchased of Wilson; that the title had never
passed from Daily, and if they further believed from the evi-
dence that said trade, from Daily to Wilson, had never been
completed, and that said Wilson was to pay rents to Daily,
in case he did not complete the title to the Missouri land, in
a reasonable time, and that he failed to complete said title in
a reasonable time, then they will find for the plaintiff. It
they further believe from the evidence that after said tenan-
cy had expired, and before the commencement of this suit,
demand was made in writing upon the defendant for posses-
sion. '

9. It the jury believe from the evidence that some time
atter the conditional sale, from Daily to Wilson, said Wilson
did admit to Daily, in the presence of A. C. Wiley, that
said Daily was to have his deed which was kept with said
Wiley, returned to him, and that the said Wilson then and
there agreed to sign an order on Wiley for that deed to be
so delivered up to said Daily, and that he, said Wilson, fur-
ther jagreed to pay said Daily rents for the property in
question, before detendant took possession——admitting Daily
to be his landlord—aud if they further find that the relation
of landlord and tenant did exist between said Daily and

The testimony here closed, being all the evi-




10

Wilson, aud that demand was made in writing upon defen-
dant after the expiration of the tenancy, and before the com-
mencement of this suit, then they will find for the plaintiff.

3d. If the jury find the defendant guilty, the form of the
verdict will be, “ We, the jury, find the defendant guilty in
manner and form as alleged in the complaint,” and all thc
jurors will sign the verdict.

5th. If the jury believe from the evidence, that the deed
from Daily to Wilson was left with Wiley, to be retained by
said Wiley until Wilson should complete the title to the
Missouri lands, to the satisfaction of said Daily, then, in
law, the title to the lots in controversy, did not pass from
Daily to Wilson. So that if the jury believe, further, that
Wilson was the tenant of Daily at the time, or before the
defendant took possession, then they will find in this action
for the plaintiff; If they further believe from the evidence
that such tenancy had expired, and a written demand was
made for such possession after such expiration of the tenancy
and before the commencement of this suit.

The following instructions were given by the Court on the
part of the defendant below:

1. To enable the plaintiff to recover, in this action, it is
necessary to show that the relation of landlord and tenant
exists between the parties, or between the plaintiff and the
person under whom the detendant claims or desires bis right

or title, and if there was, in fact, no leasing of the prem-
ises, the nthe defendant is entitled to a verdict.

2. To enable the defendant to recover in this action, it is
not only necessary for him to prove a leasing of the prem-
ises, but also that the term of the lease has expired or been
determined.

5. If the jury find, from the cvidence in this case, that
the relation of landlord and tenant did not exist between the
plaintiff and defendant, or between plaintiff and Wilson,and
if between plaintiff and Wilson that defendant entered un-
der him and by bhis consent, or even if this relation of land-
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Jord and tenant did exist, as aforesaid, still if the jury find
that the cvidence fails to show that the term of the lease ex-
pired or had been determined,or if the jury find that the leas-
ing was for an indefinite period, and has not been terminated
by a notice to quit, then, in either of the above cases, their
verdict must be for the defendant.

6. If the jury find, from she evidence in this case, that
possession was taken by Wilson, not under a lease, but un-
der a contract of purchase, and that he occupied said prem-
ises under said contract, whether it was fulfilled or unfulfilled,
whether a deed was executed and delivered or not, and
whether Wilson fulfilled or failed to fulfill the contract or
not, they should find a verdict for the detendant.

7. No contract or agreement made between Daily and Wil_
son, after possession taken under the sale from Wilson to
McClintock by McClintock, could affect the rights and inter-
est of McClintock, and if the jury believe from the evidence
that the plaintiftf has failed to show any contract of leasing,
or for payment ot rent before the sale by Wilson to McClin-
tock, and possession taken by MecClintock, they will find for
the defendant.

8. If the jury should believe from the evidence that there
was a tenancy established by the evidence between Daily
and Wilson, before the sale to Wilson and possession by
Lim, or between Wilson and McClintock, they must also find
such tenancy was for a specific time and the time had expir-
ed, or it it was for an indefinite time, then it must have been

" termated by mnotice prior to the written demand of posses-
S101.

The lollowing instructions asked by the detendant below,
were refused by the Court, viz: '

Number 8. To constitute the relation of Landlord and
tenant, it is essential that rent should be reserved and if' no
rent was agreed to be paid then there is no leasing and no
right of recovery Ly the plaintift.

Number 4. In case the plaintiff shows the relation of
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Jandlord and tenant to exist, if the lease or tenancy was for
an indefinite period, the time of its expiration not being
fixed by the parties, it is necessary for the plaintiff, in order
to recover to prove a termination of such indefinite tenancy
or time by service of notice to quit, and this notice must
precede and be over and above, and in addition to the writ-
ten demand required by statute which is not sufficient to ter-
minate such tenancy.

Number 9. The notice if the tenant occupied for a suffi-
cient time to creatc a tenancy from year to year, must be a
six months notice terminating with the year, if sufficient only
to create a tenancy from month to month, then a month’s no-
tice; and if for any less indefinite period, a reasonable no-
tice before the tenancy can be legally terminated, before this
proceeding can be sustained.

To each of which several rulings of the Court in giving
the several instructions asked for by the appellee and 1n re-
fusing the several instructions asked for by the appellant the
counsel for the defendant below, then and there duly, sever-
ally and separately excepted.

The jury rendered a verdict in favor of the plaintift’ be-
low. A motion was made on the part of the appellant for a
new trial, upon the ground of the erroncous rulings of the
Court aforesaid, and upon the ground that the verdict of the
jury was against law and evidence.

The motion was overruled by the Court, the counsel for
the appliant then and there duly excepted, and judgement
was entered upon the verdict, and appeal taken to this court.
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