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Supreme Court of Illinois.
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WILLIAM R. WILKINSON.
VS, :
-’OSIAﬂ STEWART & JAMES FACKNEY

This was a suit in Equity, by defendants below to enforce a Trust against Plaintifl o w

The Bill states that Defendants (Srewart & Faciiney) on the 13th May 1839 endorsed for accommodation only
2 Bill of Kxchange drawn by J. C. & D. N, Stanton on the Cashier of Baak at Viacenaes, in favor of. Defendant-
lor $2060. payable three mouths after date at the Brauch ot the Bank of Indiana at Vincennes; that said Bill was
discounted at sMt. Vernon, Ind., and the proceeds applied to the use of the . S. R. R. Co. That =aid Bill notbe-
ing paid when due was protested for non-payment. That on the 25th October 1859, the said 1. S. R.R, Co. .tn
protect the Detendants against their liability on said Bill and to provide for payment thereof, delivered to Plain-
tiff' (Wilkinson) 150 Wabush county Bonds, amounting te $15,000, which were accepted by him in trast for the
purpose of paying certain notes given by 8. H. Martin, J. Fackney,J. Stewact, G. Williams, I. N. Jaquess and
others as makers or endorsers, viz: five notes for about $4000, and then lying in the Mt. Vernon Bank; and three
others tor about $5000, negotiable at the Canal Bank at Evansville. That the said bill of Exchange was one of
t'hc clains last aloresaid, and said Bonds were to be sold and disposed of as soon as possible for the payment of
said notes.

Wilkinson’sreceiptis as follows : ]

*Received of the Board of Directors of the Illiuois Southern Rail Road Company the following bonds of Wa-
ba?l,x county, viz: Nos. 201 to 350 both inclusive, making 150 bonds, each for one hundred dellars, which bonds
have been specially set apart by the =aid Company for the express purpose of paying certain notes given by S.
H. Martin, James Fackney, Josiah Stewart, George Williams, 1. N. Jaquess and others as makers or endorsers. viz:
five notes for about $4060 and now lying in Mount Vernon bank aud three notes for about $5000 and negotiable
at the Canal bank at Evansyille, with interests, costs, &ec.. and which bonds have been placed in my hands as
Prustee for said makers and endorsers of said notes to sell and dispose of a soon as possible and apply. the pro-
cceds thiereof in payment of said notes as aforesaid and account with the Treasurer of said Company for any sur
plug which may remain in my hands; this receipt is given in duplicate. W. R. WILKINSON.

" October 25th 1859.

The bill also charges that Plaintifl' refused to execute the Trust, and had surrendered the bonds to the R. R. Co. |
in violation of the trust, and the same had thereby been lost to Defendants. and they had becn compelled to settle
and pay the said bill of exchange wiﬁh interest, \c. -

Wilkinson, Martin, Wiiliams, Jaquess and the 1. S. R. R. Co. are made defendants and a decree prayed against
Wilkinson to enforce the trust, or to pay said Stewart and Fackney and the ether nakers and cndorsers of said
notes, the amount paid out by them on that account.

Wilkinson and Williams answer, and default as to the vther defendants below:

. The answer of Wilkinson admits that Stewart and Fackney endorsed the Bill for accommodation; admits he
received the $25,000 of bonds and exccuted the receipt therefor ; that the bonds were to secure said parties and to
be sold for that purposc. He denies that he refused (o execute the trust. but thar before he coul:l =ell the bonds
and apply the procegds as first directed, the orders of said Company of the 15th and 16th of February 1860 were
made authorizingthe sale of the bonds to pay interest on the Ceunty bonds, and exhibits copics ot the orders as
101 1o STSNE ; .

1st,. BY order’ of 24 Qctober 1859, at Mt. Carmel, $15,000 of Wabash County Bonds, Nes. 201 to 350, were set
aparttor the express purpose of paying off ceitain notes made by S. H. Martin. James Fackney, Josiah Stewart,
l‘vcox"\;.i}\’-«i\llianyf,;; +X. Jaquess and others as malkers or endorsers (five netes fur $4060 at Mt. Vernon and thrqe
for §5000 at Kvansvilic) and that the President of the Company act for the said makers and endorsers as their
apecial agontiand trastee; toisell said bonds and apply the proceeds thereol to said notes.

2nd. Rysoudef of 16th-Feb'y 1860, at Carmi the President of said Company was authorized to pay to -the Coun-
ty of Wabash $8.000 falling due from said Company.to said county, on iMarch 20th 1869, as per contract, and
alse to pay certain notes, ene by Jaquess aud Martin for about $1000, and sundry other notes made by Martin,
Williams, Fackney, Stewart and others, for which putpose he was wuthorized to use the County Bonds, private
subscriptions, and Land bonds, as in the judgment of said President should seem bext.

3d. By order subsequently made. the said Board of Directors declared, that whereas at 2 meeting of said Board
on the 15 and 16th February 1860, an order had been made authorizing the Piesident to apply certain bunda, sub -
scriptions,&ce. as specified iu their order, and whereas doubts have arisen as to whether under =aid order the Pres-
dent had a right to apply certain bonds placed in his hands as special Trustee by order ot 25th October 1859;
therefore it was resolved that the Bonds set apart by the order ot - 4th October 1859, “were intended to be includ-
d in the assetts to be applied to the payment of interest due the County of Wabash, and for other pnrpeses se or-
dered to he applied by said President.” -

And Ly the amended answer he denies the payment of the Bills and calls for proof ; also stateg that of the
$15,000 county bonds received by him about $¥,000 were disposed of for the benefit of the county on accquat ot
interest, and about $6.000 for paying dives notcs, on which pl'tfi’s below and: others were liable. . %

The answer of Williams confesses the allegations of the Bill, and alse the receipt of $11,000 of Land tonds.

The cause was heard on Bill, Answers, Ex'iibits and ora? testi mony. rof
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27 Peter Clark testifled that he was A1ty of the R. R. Cu.--in March '1860 o Trust Deed and 36 Land Bonds of
51,000 cach, were made out by him, Williams came np to Mt. Carmel to execute them as Secretary; it was at
witnes's room, Williams refused to exceute the Bonds add Deed of ‘T'rust because he said they hiad used the $15,-
00J of bonds placed in Wilkinson's handsfer the proteetion of himself and (vicnds and he retused to execute the
papers unless he and his friends were secured.

After Wilkinson promised to givethe eleven honds he executed the papers.

Land Bonds had no market value, County bonds were worth 80 cents. Williams was Secretary and had cus-

28 tody of the papers. A Bond being intreduced witness said that isone of the 36 Land Bonds.

1. N. Jaquess testified he was present when the orders of the 1. S. R. R Co., were made ; the one appropria-
ting the £15,000 county bonds was made at Carmi ; Fackney was present and objected to the arrangement, say-
ing he had friends who weuld object. but he said unléss the interest was paid on the bonds th:y would become of
no value, and I think at last rather waived his objections. Was présent when Willidms refused at Mt. Carmel
to execute the Deed of Trust and the bonds, becanse he said he had friends that were interested. He did not
name them but 1 knew whe they were.

Fackney was not a member of the Board on the day of February, 1860. Tle amount ef interest
due on County Bends was abeut $8,000. Don’t know if itis yet paid, the Stantons were to have paid ii.

32 J. C. Stanton testified that he received $15,000 Wabash county bonds. Sent 9,000 eist to his brother At first

33 hypothecated them ut 40 cents. Gave 2 mortgage on property to raise the money, afterwards sold bonds, and
paid about £4,000 interest and $4,000 debts. The notes paid at Evaunsville and the interest were paid with Wa-
bash county bonds

Witness here presented one note of $2,000 dated June 16th 1859, signed by J. Fackney and I. N. Jaquess, and
four for $500 each made by Fackney and S. H. Martin, dated June 16, 1859. Thinks they were paid shortly af- |

35 terdue; gave an acceptance east; it was after th - order at Cartni.  Had a conversaiion with Fackney in his -
sterc at Carmi, be asked me why I did not pay the notes in Mt. Vernon, [ replied the Company had furnished no °
money. He said they gave up the bonds fu- that purpose. Had a conversation with Wiliams in Mt. Carmel; told him
that Wilk. proposed 1 should give a mortgage on the Stanton House, but Jaquess objected, as he wanted part of

206 the bonds, and the arrangement was not made. In this conversation he (Williams) said the county bonds had

27 been given up but did not say by whom. Being re-called witness testified further: I paid the notes in Evans-
ville Bank, in Decin’br 1859, aud it was aiter the notes were paid that the conversations were had with-Fackney
and Williams, did not understand them te say they had relinquished their claim to the bonds given Wilkinson in
trust for them. :

By the contract they J. C & D. N. Starton were to pay the interest on the Wabash county bonds and the notes
in the Evansville and Mt. Vernon banks, and forthat purpose were to take the Wabash county bondsat their face.
The bonds reccived frem Wilkinson for the purpose were sent east te brother, whether they were used to pay in-
terest and notes don’t k10w as the business was managed by my brother; Wilkinson was east at same time and
acted with my brother in the matter.

36 1. S. Johnson testified that Wilkinson had returned at January Term 4000 of coupons which was cancelled,

and that atterwards over §1000, perhiaps $3000 more had been returned for interest paid, but don’t know by whormn.

W. M Gray testified * he was present at ineeting of Board in Carmi when the order was passed to pay inter-
cst with bonds in Wilkinson’s hands. Fackney was present, was no longer a member of the Beard and had no con-
trol over the matter, but said if’ the Board wished to use these nonds they ought to take up the nete at Mt. Ver-
non; hever gave consent, nor did Stewart ever consentse far as witness knew.

A. R. Shannen testifled : he wa< onc of the Tru-tees in Deed; came to Mt. Carmel March 1880, when the bonds
and deed were to be executed, at Clark’s rosn in Mansion House. Williams objected to execute them, because
him and his friends had been treated badly, he =aul that the Company had disposed of the bonds which had been
set apart for their security.  Wilkinson made an appeal to him saying he was Seccrétary and ought to execute the
papers. - Williams still objected, and said they eught to have paid the note.  Wilkinson proposed to give him
cleven of the land bonds as ~ecurity, and Williams then executed the papers as requested. -

38 Copy of note mentioned in Bill :

“Exchange for $2060.

3

—
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<

Carmi, lllinois, May 13th 1859. Three months after date of this first of Exchange;
second of same tenor and date unpaid, pay to the order of Josiah Stewart, James Fackney, and George Williame,
two thousand andsixty dollars at the Branch of the Bank of thie State of Indiana;at Vincennes, Ind,, without any
relief whatever from valuation and appraisement laws, for value received. ard plaee seme to decounr ot yous
obedient servants, J.C. & D, N. STANTON.
To Gashier Bank Vincennes.
Vincennes, Ind.
Inderzed :

“Josiah Stewart, James Fackncy, George Williams,” also :

*This note was paid by S. H. Martin’s aeceptarice endorsed by Jesiah Ntewart and Georgs Williame dated
June 13th, payable at Bank at Mt. Vernon $2082 60-1000 ot thrce months.”

23 The Decree declares that the said Stewars and Fackney, and Williams paid the Bill of Exchiange dmounting
$2082 60-100, and orders that Wilkineon pay that amount to them.

ERIRRORXS-
1st The Decree is contrary to law

2d. It is contrary to equity.
3d  The Decree should have been in favor of Wilkinson for cests.
4th.  The Decree is unsupported by evidence.
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The facts arein brief these: Stewart, Fackney, Williams, Martin, Juquess and others were accommedation
endorsers of the I. 8. R R. Co.. of which Wilkinson was President, Williams Secretary, Clark Atty, and J. C. &
D. N. Stanton were Contractors. The Company had received and disposed of in part Wabash county Bouds, the
interest on which by contract the Cempany was to pay, and by contract between the Company and the Stantons
the latter were to pay. ~

On the 24th October 1859, to secure the endorsers against loss the Company plaeedin the hands of their Presi-
dent 150 Wabosh county Bonds ($15,000)to be applied to payiug the notes and Bills on which they were liable.

For these Bonds Wilkinson receipted in his own name as trustee, &c.

Before thexe Bonds ceuld be sold and applied as thus ordered. it became neeessary to provide for the interest
due the county on 20th March 1869, amounting to $8.000, and to this end the Company made an order on the 16th
Febrnary 1860, authorizing the President to use the $15,000 of Bonds placed in his hands in trust for the endors-
ers. These bonds were aceordingly delivered to J. C. Stanton aud sent Last to his brother, they were first hypoth-
ecated at40 cents,and flnaly disposed of at about $9.000 towards interest on the county bonds and about $4,000
towards debts on whieh the endcrsers we. e liable. Stanton paid the :-otes first by an acceptance Fast and used
the Bonds on that account afterwards. WWhen the order was made at Carmi to use the Bonds towurds interest
Fackney objected, but at last agreed that the interest should be paid and seemed to waive his objection.

After the Bonds had been used for interest, &e., #nd when v illiams was called on as Secretary to execute the
Deed of trust and Land Bonds he refused because the $15 000 county bonds had been disposed of contrary to the
trust, and until by a new agreement for security, he received eleven thousand dollars of Land Bonds which he still

holds, and by which act we insist, he veleased Wilkinson from the trust, it one existed, so for atleast as he, Wil-
liams, is concerned. ‘

The Complainants below pretend they paid the Bill of Bxchange at Mt. Vernon, and they produce it cancelled.
but the endorsements on it show that it was paidby the acceplance of S.- H. Martin at three months, endorsed by
Stewart and G. Williams,

The Plaintiff now jnsists :
1st. That the order setting apart the $15,000 county bonds, and his rcceipt therefor, did not create a Trust
beyond the control of the R. R. Co., and when the order was subsequently changed. the said Plaintiff being all the
time President of the Company, of which defendants all knew, he as its officer was bound to ebey the orders of
the Board of Directors, and was thercfore not personally liable as a Trustee.

2nd. liitshould be held however that a trust was crcated beyond the control of the R. R. Co. then it is furtherin-
si=ted that there isno suflicient proef that Fackney, Stowart and Williams paid the Bill. 'The production of the
3ill by Stewart and Fackney on trial might furnish prima facia evidence that they had paid it, but certainly not
“iut Williams had paid any part. Williams in his answer does net pretend to have paid it in whole or in part ;
neiides the endorsements show that it was paid by the acceptanoe oFMartin, endorsed by Williams and Stewars:
“'eily showing that Facliney had no share in the payment




gd. Tf the proof of payment shall howevei Be regarded as sufficient, then we insist that as to Fackney by his
tatemient at the time of making the order of 16th of February 1859 for applying the Bonds towards interest that
the interest should be paid, lic thereby encouraged the making of said order and such application of the Bonds by
Wilkinson and he cannot in equity now hold Wilkinson liable for violating the trust.
And that as to Williams, he by a new agreement with Wilkinsen, President of the Company, discharged and
released all claim on the Trust by the acceptance ot the §11,000 of Land Bouds, and he was therefore not enti-
_ticd to any Decree in his faver.
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