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ARGUMENT.

There are but two questions presented for the consideration of
the court in this case.

I.  Whether the plaintiff below had a title to the machine he sold
the defendant, and for which this suit is brought, at the time he sold
the same.

II. ‘Whether by the terms of the contract made by the parties,
the plaintiff below had any complete cause of action at the time the
suit was commenced.

I. As 1o THE FirsT QuUEsTION—

The machine, which is the subject matter of the controversy,
was at first owned by one R.F. Vaughn; the plaintiff introduced
him as a witness; he testified that he sold it to one John A. Mec-
Culloch, and took his notes, and that there was a condition that
unless the notes were paid.it was to be no sale; that McCulloch
took possession of the machine, but that there was no bill of sale
made out, and that when he found the machine in Harvey’s pos-
session he forbid his paying for it. McCulloch sold the machine
to Parsons, the plaintiff below, and the plaintiff sold it to the de-
fendant below, the plaintiff in error here.

The plaintiff in error insists, that at the time of the purchase
made by him the title to the machine was in Vaunghn, and that
consequently the plaintiff below is not entitled to recover for the
same. I suppose that no authority need be cited to show that un-
less Parsons conveyed a title to the machine, he is not entitled to
recover in this action. The question here then turns on the point
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whether Vaughn conveyed such a title to McCulloch as would en-
able him to convey the same away; for as a general rule, no man
can acquire title to chattels from a person who has himself no title
to them.

Broom’s Legal Maxims, 628 ;

1 Johns. 274

8 Cowan, 272}

Broom’s Legal Maxims, 629 ;

2 Ad. & E., 495;

3B. & C., 42;

10 M. & W., 603:

The sccond vendee of a chattel cannot stand in a a better situa-

tion than his vendor.

Broom’s Legal Maxims, 629, 351 ;

5 B. & Ad., 339.

No bill of sale was executed, no delivery of the same, but a mere
contract that it he paid certain notes he should have the machine,
and there can be no question that, as between the parties, the title
remained in Vaughn; and the rule of caveat ¢mptor should apply
to Parsons. It is true that if ¢ the real owner of goods suffer an-
¢« other to have possession of his property, and of those documents
« ahich are the indicia of property, and thus enable him to hold
« himself out to the world as having, not the possession only, but
« the property, then, perhaps, a sale by such a person would bind
“ the true owner.”

Legal Maxims, 629 ;
3 B. & C., 542;

6 M. & S.,23;

3 Bingham, 145.

The machine in question was operated by a steam engine, and
was a heavy, cumbrous article, a kind of property that is usunally
wransferred by a bill of gale; it is, in this respect, unlike articles of
personal property, of trifling value, and that are more usually trans-
ferred without a bill of gale,
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The case is unlike those'where there is a conditional sale and an
unconditional delivery. Here was not even a bill or delivery; the
machine was in Indiana, and McCulloch was authorized to take
possession of the same.

21 Ills., 332
Brundage v. Camp,4 Washington’s C. C. Rep.

It is also unlike those where there is a  contract of sale and a
“ delivery obtained by fraud ;” then the title passes, if a bona fide
purchaser gets it ; but here, by the contract of the parties, the title
does not pass, and we believe that the only way the title to prop-
erty cdn pass is by “alienation or forfeiture ” of the real owner.
13 1lls., 614, Jennings Gage et al.;
Legal Maxims, 851.

7
II. As o Tae SEcoND QUESTION—

It is claimed that if the court should hold that Parsons conveyed
a valid title to this property, yet that there was not a complete cause
of action at the time this suit was commenced.

The contract for the machine was made the 13th day of July,
1861, the payment of the same, except the cash payment, was to be
made in Lake Superior pig iron, delivered at Chicago during the
season, and if not paid by that time, at the option of the scller, the
purchase money to be on interest from December 1, until the iron
was delivered the next Spring.

By the terms of this agreement, the seller (the plaintiff below)
had the option of demanding the iron before December 1st, the
time fixed for the termination of the season of navigation, as that
was the means used for the transportation of the iron. It was held
in the court below that these words, * a¢ the option of the seller,”
were surplusage. But we think that “ every part of g "contract is
“to be taken into consideration in giving construction to the
“ same.”

2 Parsons on Contracts, 13 ;
11 Vermont, 583;
8 Metealf, 96.

3 s b
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a
The defendant in error, as the seller of this machine, had the

option of demanding the iron “a yeasonable time ”’ betore the ter-
mination of the season of 1861, and by his non-action in making the
demand, he eclected to have his pay in iron the next Spring, with
«interest from December 1, 1861. The contract was in the alterna-
tive until the time first fixed had passed ; neglect to exercise it, on
his part, was election to have payment the next Spring. The option
being on the part of the plaintiff, the defendant had not the right,
nor could he have tendered the iron during the season of 1861.
He had no option ; he could not pay it unless demanded.
9 Parsons on Contracts, 163, note b.

.

« Whenever it is essential to the cause of action that the
« plaintiff should have actually formally requested the defendant
« to perform his contract, such request must be stated in the dec-

S

«]aration and proved.”
Chitty Pl., 829 ;
7 Barn. & Cress., 468.

¢« When, by the express or implied terms of the contract, it was

« incumbent on the plaintiff before the commencement of his action,
¢ to request the defendant to perform his contract, such request
“ being, as it were, a condition, precedent must be averred.”

Chitty Pl., 330 ;

1 Lauder, 32, 33;

1 Johnson’s Cases, 327 ;

13 Wend., 285-T.

The contract was made the 15th day of July, 1861. December
1st passed, and before the next Spring, January 3, 1862, the suit
was commenced ; and in order to sustain the suit, it should be
averred that a demand was made prior to December 1st, 1861. No
demand having been averred, the suit cannot be sustained. The
general counts are not sufficient.

But if a demand had been averred, none is proven to have been
made. McCulloch, the only witness interrogated on the subject,
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testified, that he never heard Parsons demand the iron: personally
nor does he testify to the contents of any letter.

Parsons mailed the letter.
does he state when it was.

been distinct and clearly understood. This not having been do%bp Duae

He does not state the contents of it, nor
The demand should be proved to have
been made a reasonable time before December, 1861, and to have

the judgment of the court below should be reversed.
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ARGUMENT.

There are but two questions presented for the consideration of
the court in this case.

I. Whether the plaintiff below had a title to the machine he sold
the defendant, and for which this suit is brought, at the time he sold
the same. -

II. Whether by the terms of the contract made by the parties,
the plaintiff below had any complete cause of action at the time the
suit was commenced.

I. As 10 THE FIrsT QUESsTION—

- The machine, which is the subject matter of the controversy,
was at first owned by one R. F. Vaughn; the plaintiff introduced
him as a witness; he testified that he sold it to one John A. Me-
Culloch, and took his notes, and that there was a condition that
unless the notes were paid it was to be no sale; that McCulloch
took possession of the machine, but that there was no bill of sale
made out, and that when he found the machine in Harvey’s pos-
session he forbid his paying for it. McCulloch sold the machine
to Parsons, the plaintiff .below, and the plaintiff sold it to the de-
fendant below, the plaintiff in error here.

The plaintiff in error insists, that at the time of the purchase
made by him the title to the machine was in Vaughn, and that
consequently the plaintiff below is'not entitled to recover for the
same. I suppose that no authority need be cited to show that un-
less Parsons conveyed a title to the machine, he is not entitled to
recover in this action. The question here then turns on the point




4

whether Vaughn conveyed such a title to McCulloch as would en-
able him to convey the same away; for as a general rule, no man
can acquire title to chattels from a person who has himself no title
to them,

Broom’s Legal Maxims, 628;

1 Johns. 274 ;

3 Cowan, 272;

Broom’s Legal Maxims, 629 ;

2 Ad. & E., 495;

3B.&C, 42;

10 M. & W., 603:

The sccond vendee of a chattel cannot stand in a a better situa-
tion than his vendor.
Broom’s Legal Maxims, 629, 351 ;
5 B. & Ad., 339.

No bill of sale was executed, no delivery of the same, but a mere
contract that it he paid certain notes he should have the machine,
and there can be no question that, as between the parties, the title
remained in Vaughn; and the rule of caveat emptor should .apply
to Parsons. It is true that if ¢ the real owner of goods suffer an-
““ other to have possession of his property, and of those documents
“ which are the indicia of property, and thus enable him to hold
“ himself out to the world as having, not the possession only, but
““ the property, then, perhaps, a sale by such a person would bind
“ the true owner.” h :

Legal Maxims, 629 ;
8B. & O, 542;

6 M. &S, 23;

3 Bingham, 145,

The machine in question was operated by a steam engine, and
was a heavy, cumbrous article, a kind of property that is usually
transferred by a bill of sale; it is, in this respect, unlike articles of

personal property, of trifling value, and that are more usually trans-
ferred without a bill of sale.
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The case is unlike those where there is a conditional sale and an
unconditional delivery. Here was not even a bill or delivery ; the
machine was in Indiana, and McCulloch was authorized to take
possession of the same.

21 Ills., 332;
Brundage v. Camp, 4 Washington’s C. C. Rep.

It is also unlike those where there is a  contract of sale and a
¢ delivery obtained by fraud ;” then the title passes, if a bona fide
purchaser gets it ; but here, by the contract of the parties, the title
does not pass, and we believe that the only way the title to prop-
erty can pass is by “alienation or forfeiture ” of the real owner.

13 Ills., 614, Jennings Gage et al.;
Legal Maxims, 851.

IL. As ro TaE SEcoND QUESTION—

It is claimed that if the court should hold that Parsons conveyed
a valid title to this property, yet that there was not a complete cause
of action at the time this suit was commenced.

The contract for the machine was made the 13th day of July,
1861, the payment of the same, except the cash payment, was to be
made in Lake Superior pig iron, delivered at Chicago during the
season, and if not paid by that time, af the option of the seller, the
purchase mouey to be on interest from December 1, until the iron
was delivered the next Spring.

By the terms of this agreement, the seller (the plaintiff below)
had the option of demanding the iron before December 1st, the
time fixed for the termination of the season of navigation, as that
was the means used for the transportation of the iron. It was held
in the court below that these words, ““at the option of the seller,”’
were surplusage. But we think that ¢ every part of a "contract is
“to be taken into consideration in giving construction to the
 game.”

2 Parsons on Contracts, 13 ;
11 Vermont, 583;
8 Metealf, 96.
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The defendant in error, as the seller of this machine, had the
option of demanding the iron ¢ a reasonable time ” before the ter-
mination of the season of 1861, and by his non-action in making the
demand, he elected to have his pay in iron the next Spring, with
interest from December 1, 1861. The contract was in the alterna-
tive until the time first fixed had passed ; neglect to exercise it, on
his part, was election to have payment the next Spring. The option
being on the part of the plaintiff, the defendant had not the right,
nor could he have tendered the iron during the season of 1861.

He had no option*; he could not pay it unless demanded.
2 Parsons on Contracts, 163, note b.

« Whenever it is essential to the cause of action that the
« plaintiff should have actually formally requested the defendant
« to pertorm his contract, such request must be stated in the dec-
« laration and proved.”
] Chitty Pl., 329 ;
7 Barn. & Cress., 468.

« When, by the express or implied terms:of the contract, it was
¢ incumbent on the plaintiff before the commencement of his action,
¢ to request the defendant to perform his contract, such request
« being, as it were, a condition, precedent must be averred.”

Chitty Pl., 330 ;
1 Lauder, 32, 33;
1 Johnson’s Cases, 327 ;
13 Wend., 285-T.

The contract was made the 15th day of July, 1861. December
1st passed, and before the next Spring, January 3, 1862, the suit
was commenced ; and in order to sustain the suit, it should be
averred that a demand was made prior to December 1st, 1861. No
demand having been averred, the suit cannot be sustained. The
general counts are not sufficient. §

But if a demand had been averred, none is proven to have been
made. McCulloch, the only witness interrogated on the subject,




it

testified, that he never heard Parsons demand the iron personally,
nor does he testify to the contents of any letter. He testifies that -
Parsons mailed the letter. He does not state the contents of it, nor
does he state when it was. The demand should be proved to have
been made a reasonable time before December, 1861, and to have
been distinet and clearly understood. This not having been done,
the judgment of the court below should be reversed.
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STATEMENT OF CASE FOR DEFENDANT IN ERROR.

This was an action of assumpsit, brought by the defendant in er-
ror, in the court below, against the plaintiff in error, to recover the
contract priceof a Fairbank & Wilmarth sawing machine, sold July
16th, 1861, for $975.

The declaration was in the usual form, with copy of contract, or
bill of sale, annexed, claiming damages $1,500.

The plea, simply general issue.
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The cause was tried before the court, Hicerns Judge, without a
jury, April 22d, 1863, and judgment for the plaintiff—damages
$819.

The plaintiff in error has assigned six grounds of error, all of
which counsel present in two points. The first of which is, wheth-
er the plaintiff below had title to the property sold; and second,
whether the plaintiff below had, by the terms of the contract, a
cause of action at the time the suit was commenced. In answer to
which we say:

I.

The defendant in error did have title to the property in question
at the time of' the sale.

The defendant in error did have, at the time suit was brought,
by the terms of the contract, a cause of action.

It seems, from the argument of' counsel for plaintiff' in error, that
the points made in the case are of great importance, and, upon the
proof, considered very doubtful. But for the lar rge number of au-
thorities cited we should be inclined to treat the case as one simply
for time, on the part of the plaintiff in error.

We do not dispute a single case cited, nor the legal maxims of
Mr. Brown, when a case is preseuted to which the authorities
apply.

‘We submit, if the court please, that counsel has mistﬁkcn the
case presented by the record in the cage.

The deposition of McColluck proves that Parsons had title, and
that he sold the machine to Harvey, as claimed in the declaration.
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This witness proves that the machine was sold as per bill of sale,
and in good repair when shipped.

The deposition of Vaughn proves the machine in Harvey’s posses-
sion in Michigan in September, 1861, and in use by him.

There was no question raised as to price or the delivery of the
property.

The letter of Harvey September 26th, 1861, shows he had the
the machine and that it would cost to repair it $100, and that sum
should come out of the first payment. Mr. Vanghn fixes the re-
pairs at $50 to put the machine in running order, and $100 to make
it as good as new.

The testimony of Mr. Hill was not to the issue, but it proves
nothing for the defendant below.

As to the second point made, we say that it seems to be clear
that there was a cause of action. The deferred payment was to be
made in pig iron, delivered at Chicago prior to the first day Decem-
ber, 1861. The iron was not delivered—Mr. Harvey makes no
pretence of any delivery—therefore, the amount was then due in
money. Mr. Parsons was not obliged to make any demand for the
iron, on the first day of December, nor at any time prior to that
date. It was the duty of Mr. Harvey to have the iron in Chicago,
by the first of December, 1861. If the iron was not delivered by
that time, then Mr. Parsons, the party meant by the seller, had the
right to let the matter run till the following season and then to de-
mand the iron, and Harvey would be bound to pay interest. M.
Parsons did not so elect, and brought the suit in January, 1862,
which we think was regular.

Counsel says that the words, “at the option of the seller,” were
treated as surplusage. We can see no evidence in the record to
show this, and besides, if it was so, it could not make for the plain-
tiff in error. The words are all right and very plain, and have re-
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ference to Mr. Parsons, as he was the party to have the interest,
and he was the seller of the machine, which is the construction of
the contract.

‘We submit, if the court please, that the points are fully and con-
clusively answered by the proof, and to cite authorities on our part,
to sustain our position, would be using time of the court unneces-
sarily ; we, therefore, submit the case on the part of the defendant
in error.

E. S. SMITH,
Atty. for Def’t in Error.
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ARGUMENT.

There are but two questions presented for the consideration of
the court in this case.

I. Whether the plaintiff below had a title to the machine he sold
the defendant, and for which this suit is brought, at the time he sold
the same.

II. Whether by the terms of the contract made by the parties,
the plaintiff below had any complete cause of action at the time the
suit was commenced.

I. As 10 THE First QuEsTioN—

The machine, which is the subject matter of the controversy,
was at first owned by one R.F. Vaughn; the plaintiff introduced
him as a witness; he testified that he sold it to one John A. Me-
Culloch, and took his notes, and that there was a condition that
unless the notes were paid it was to be no sale; that McCulloch
took possession of the machine, but that there was no bill of sale
made out, and that when he found the machine in Harvey’s pos-
session he forbid his paying for it. McCulloch sold the machine
to Parsons, the plaintiff below, and the plaintiff sold it to the de-
fendant below, the plaintiff in error here.

The plaintiff in error insists, that at the time of the purchnse_
made by him the title to the.machine was in Vaughn, and that
consequently the plaintiff below is not entitled to recover for the
same. I suppose that no authority need be cited to show that nn-
less Parsons conveyed a title to the machine, he is not entitled to
recover in this action. The question here then turns on the point

*®
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whether Vaughn conveyed such a title to McCulloch as would en-
able him to convey the same away ; for as a general rule, no man
can acquire title to chattels from a person who has himself no title
to them.

Broom’s Legal Maxims, 628;

1 Johns. 274

3 Cowan, 272;

Broom’s Legal Maxims, 629 ;

2 Ad. & E., 495,

3B. & C., 42;

10M & W, 603:

The sccond vendee of a chattel cannot stand in a a better sitna-

tion than his vendor. ¥
Broom’s Legal Maxims, 629, 351 ;
5 B. & Ad., 339.

No bill of sale was executed, no delivery of the same, but a mere
contract that it he paid certain notes he should have the machine,
and there can be no question that, as between the parties, the title
remained in Vaughn; and the rule of cawveat emptor should apply
to Parsons. It is true that if the real owner of goods suffer an-
“ other to have possession of his property, and of those documenis
« whick are the indicia of property, and thus enable him to hold
“ himself out to the world as having, not the possession only, but
“ the property, then, perbaps, a sale by such a person would bind
“ the true owner.”

Legal Maxims, 629 ; -

3B. & O, 542;

6 M. & S, 23;

3 Bingham, 145.
> :
The machine in question was operated by a steam engine, and
was a heavy, cumbrous article, a kind of property that is usually
transferred by a bill of sale; it is, in this respect, unlike articles of
personal property, of trifling value, and that are more usually trans-
ferred without a bill of sale.

>
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The case is unlike those where there is a conditional sale and an
unconditional delivery. Here was not even a bill or delivery; the
machine was in Indiana, and McCulloch was authorized to take
possession of' the same.

21 Ills., 332; g
Brundage v. Camp, 4 Washington’s C. C. Rep.

It is also unlike those where there is a “ contract of sale and a
“ delivery obtained by fraud ;” then the title passes, if a bona fide
purchaser gets it ; but here, by the contract of the parties, the title
does not pass, and we believe that the only way the title to prop-
erty can pass is by “alicnation or forfeiture ” of the real owner.
13 Ills., 614, Jennings Gage ¢t al.;
Legal Maxims, 851.

II. Asro TEE SECOND QUESTION—

It is claimed that if the court should hold that Parsons conveyed
a valid title to this property, yet that there was not a complete cause
of action at the time this suit was commenced.

The contract for the machine was made the 13th day of July,
1861, the payment of the same, except the cash payment, was to be
made in Lake Superior pig iron, delivered at Chicago during-the
season, and if not paid by that time, at the option of the seller, the
purchase mouey to be on interest from December 1, until the iron
was delivered the next Spring.

By the terms of*this agreement, the seller (the plaintiff below)
had the option of demanding the iron before December 1st, the
time fixed for the termination of the season of navigation, as that
was the means used for the transportation of the iron. It was held
in the court below that these words, “at the option of the seller,”
were surplusage. But we think that ¢ every part of a "contract is
“to be taken into consideration in giving construction to the
“ game.” ;

2 Parsons on Contracts, 13 ;
11 Vermont, 583;
8 Metecalf, 96.

>
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The defendant in error, as the seller of this machine, had the
option of demanding ‘the iron ‘ a reasonable timne” before the ter-
mination of the season of 1861, and by his non-action in making the
demand, he elected to have his pay in iron the next Spring, with
interest from December 1, 1861. The contract was in the alterna-
tive until the time first fixed had passed ; neglect to exercise it, on
his part, was election to have payment the next Spring. The option
being on the part of the plaintiff, the defendant had not the right,
nor could he have tendered the iron during the season of 1861.
He had no option ; he could not pay it unless demanded.

2 Parsons on Contracts, 163, note b.

. ¢ Whenever it is essential to the cause of action that the
“ plaintiff should have actually formally requested the defendant
“ to perform his contract, such request must be stated in the dec-
“ laration and proved.”

Chitty Pl., 329 ;

7 Barn. & Cress., 468.

“ When, by the express or implied terms of the contract, it was
¢ incumbent on the plaintiff before the commencement of his action,
¢ to request the defendant to perform his contract, such request
% being, as it were, a condition, precedent must be averred.”

Chitty PI., 830 ;

1 Lauder, 32, 33;

1 Johnson’s Cases, 327 ;

13 Wend., 285-7. >

The contract was made the 15th day of July, 1861. December
1st passed, and before the next Spring, January 3, 1862, the suit
was commenced ; and in order to sustain the suit, it should be
averred that a demand was made prior to December 1st, 1861. No
demand having been averred, the suit cannot be sustained. The

general counts are not sufficient.

But if a demand had been averred, none is proven to have been
made. McCulloch, the only witness interrogated on the subject,
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testified, that he never heard Parsons demand the iron personally,
nor does he testify to the contents of any letter. He testifies that
Parsons mailed the letter. He doesmot state the contents of it, nor
does he state when it was. The demand should be proved to have
been made a reasonable time before December, 1861, and to have
been distinet and clearly understood. This not having been done,
the judgment of the court below should be reversed.
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PAGE ——
OF
RECORD. : *
1 Praecipe filed January 3rd, 1862, and summons issned return- » ‘
s able at the February Term, 1863, of said Court. 2
4, 5, 6 Jany. 6th, 1862, declaration filed of the general counts in as- ‘
) .3
sumpsit. ; = }

1. For Goods, Wares and Merchandise sold.
2. For money lent and advanced.
: 3. For money laid out and expended.

4, For money had and received.




PAGE
oF
RECORD. :
5. Tor an account stated.

9  Service of process, March 17th, 1862.

10 Bill of particulars filed" April 8rd, 1863, which is the words and

figures following:

11  Plea, general issue.

13 Submitted to the Court and finding for the Plaintiff.

14 Motion for new trial overruled. Exception entered by Defend-

ant.

15  Bill of exceptions, Plaintift’s case.
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17

18
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23

26

John A. MeCulloch testifies:

That he knows the pni‘tics, and that exhibit “A” annexed to
his deposition contains the contract made between Plaintift and
Defendant for the Sawing Machine in question, with the excep-
tion of the words therein, ¢ as good as new”; that the contract
was modified as to these words; that the price specified in ex-
hibit “A” was the price-agreed to be paid; that he does not know
whether Mr. ITarvey paid the $150, cash payment to be made;
that the Machine was shipped to Mr. Iarvey; that the witness
sold the Machine to Mr. Parsons, and that he owned it when he
sold it to him, and that the Machine was in good repair when it
was shipped; that the witness bought the Machine of one Mr.
Vaughn, for $850, and had used it about eight weeks; that the
modification to the written contract was made before it was sign-
ed; that the Machine was in good running order ; that all he
knew about a demand for the Iron, that Parsons wrote him and
he mailed the letter; that the purchase of the Machine was un-
conditional; that he nevef heard Mr. Parsons personally demand

the Iron during the year 1861.

R F. Vaughn testified :

That he knew the parties; that he has seen the Sawing Ma-
chine in question in Mr. Harvey’s possession ; that it was not in
good running order; that it might have been put in running order
for $50; that he sold the Machine to John McCulloch and took
his notes; and there was a condition that it was to be no sale

unless the notes were paid; that the witness authorized McCul-
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loch to take possession of the Machine, and that there was no bill
of sale made out; that the condition was a verbal one; Mr.
McCulloch has paid $60 on the note and gave an order for $120;
that he told Mr. Harvey, the Defendant, that he would have
trouble about the Machine and must not pay for it ; that he must
not pay Parsons; that Mr. Harvey sent him to his lawyer; that
he sold the notes and gave a power of attorney to collect them,
and that in the event Mr. McCulloch did not pay the notes he
was to return the Machine. It would have cost $100 to make it

as good as new; that he intended to replevy the Machine at

Lake Superior.

The Defendant introduced as a witness Zdwin L. Hall, who

testified :

That he was present at the time of the contract between R. F.
Vaughn and John A. McCulloch in relation to said Machine ; that
it was at the office of Sanford & Hall; that McCulloch was to
pay down $250, and give his notes for the balance; no bill of
sale was given for security except that should McCulloch be un-
able to meet the payment of said notes he was to deliver said
Machine to Vaughn in as good condition as it was at the time;
there was no formal delivery of the Machine, it was then in pos-

session of MecCulloch.

The Plaintiff then introduced a letter written by the Defend-
ant to John A. McChulloch, Sept. 26, 1861, in which the Defend-

ant wrote, that Mr. Vaughn had been there and forbid the
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he Machine until further notice,

and claimed that he (Vaughn) held a fivst lienonit; that it would
take $100 to fix it. The one hundred dollars to be paid for re-

pairs, the letter claims, should come out of the first payment.
This was all of the testimony in the case.

Certificate of Record.

ERRORS ASSIGNED.

1. The Cowt erred in ordering a verdict for the Plaintiff,

when by law the Defendant was entitled to it.

2. The Court erred in directing a verdict for the Plaintift,
when the evidence disclosed the fact that he was not the owner
of the Machine suod for in this case, and consequently could not
convey a title.

3. The Court erred in directing a verdict for the Plaintiff’ for
the reason that the suit was commenced on the 3rd day of Janu-
ary, 1862, at which time the evidence shows the Plaintift had no
complete course of action.

4. The Court erred in directing a verdict for the Plaintift’ for

the reason that no special demand or request to deliver the Iron

‘with which it was agreed the debt should be paid, during the

season of 1861, was averred in the declaration.



5. For the reason that do demand to deliver the Iron was
proven to have been made before the suit was brought, and that
in order ro recover the Plaintiff should have proven such demand

during the season of 1861.

6. That in the absence of such proof the law will hold that he
elected to wait for the Iron until the next spring, before which

time no suit could he commenced.

SUPREME COURT OF THE STATE OF ILLINOIS.

CHARLES J. HARVEY,
Plaintiff’ in Lrror,
Vs.
JOHN R. PARSONS,
Defendant in Error. J

And now comes the said Plaintiff in Error By Jas. L. Stark, Jr.,
his Attorney, and says that there is manifest error in the Record
and Proceedings aforesaid. :

1. The Court erred in directing a verdict for the Plaintiff
below.

2. The Court erred in directing a verdict for the Plaintiff,
when the evidence disclosed the fact that he was not the owner
of the Machine sued for in this case, and consequently could not
convey a title.

3. The Court erred in directing a verdict for the Plaintiff’ for

the reason that the suit was commenced on that the 3rd day of



»

(

January, 1862, at which time the evidence” proves the Plﬁiﬁtiﬁ'
had no complete course of action.

4. The Court erred in directing a verdict for the Plaintiff for
the reason that no special demand or request to deliver the Iron
with which it was agreed the debt should be paid, during the sea-
son of 1861, was averred in the declaration.

5. For the reason that no demand to deliver the Iron was
proven to have been made before the suit was brought, and that
in order to recover, the Plaintiff should have proven such demand
during the season of 1861.

6. That in the absence of such proof the law will hold that he
clected to wait for the Iron until the next spring, before which
time no suit could have been commenced.

% The Court erred in rendering Judgment for the Plaintiff,
wherefore said Plaintiff in Error prays that the Judgment render-

ed by said Court may be reversed, &c.

JAS. L. STARK, Jr.,
For Plaintiff in Frror.
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