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DAVID BURNS, 2
Plaintiff in Brror, } IN THE SUPREME COURT,

ILLINOIS.

APRIL TERM, 1858.

vs.
ADAM HENDERSON,
Defendant in Error.

APPEAL FROM PEORIA CIRCUIT COURT.

Henderson sued Burns before a Justice, and recovered judgment.
Burns appealed to the Circuit Court, and filed Bond with the justice.

At the May Term, 1857, the court called the cause for trial, to which

“the defendant objected, for the following reasons :

et

. The court has no jurisdiction to try the cause.

[S9)

. The plaintiff has no right to prosecute said cause in this court.

(0]

. This court has no jurisdiction of the parties.

4. That the appellee was not summoned. The court overruled the ob-

Jection and called a jury, and the defendant excepted,

5. The plaintiff below offered a note in evidence, and the defendant be-
low excepted. Verdict and judgment for plaintiff below, and Burns ap-

pealed to this court.
The plafntiﬁ' here assigns the following errors upon the record.

1. The court below erred in overruling the objections of the defendant

below.

[

. The court below had no jurisdiction to try the cause.

Qo

. The plaintiff had no right to prosecute his suit in the court below.

o~

. The court below should have dismissed the appeal.

5. The cireuit court had no jurisdiction to try appeals.



8)

i

The only point relied on by the plaintiff in error is that the court below
had no jurisdiction to try the appeal.

By the 4th section of the act approved Feb. 9th, 1855, entitled An Act
to extend the jurisdiction of the county court of Peoria County, it is pre-
vided that “All appeals from the decisions of Police Magistrates and Justices
of the Peace, made or rendered in said county shall be taken to the County

Court.”
It is elaimed on the other side :

1. That the act above quoted, so far as it divests the Circuit Court of
Jjurisdiction to try appeéals, is unconstitutional; and the 8th section of ar-
ticle five, constitution of 1848, is relied upon, which provides that “sai
COURTs (CIRCUIT) SHALL HAVE JURISDICTION IN ALL CASES AT LAW AND EQUITY,

AND IN ALL CASES OF APPEALS FROM ALL INFERIOR COURTS.”

If the construction of the 8th section contended for be the proper one,

then the jurisdiction of all other courts would be taken away.
Jackson vs. Kemble, decided at last term :—

The 18th section declares ““that the yurisdiction of County Courts shall extend
to all Probate and such other jurisdiction as the General Assembly may con-

fer in cwil cases.”’

This court decided, in Edwards vs. Vandemack, 13 Illinois, page (33,

that appeals were only allowed in cases provided by statute.

It is submitted that the right to appeal to either court is not a constitu-
tional right, but is subject to legislative control.

It may be said that the plaintiff in error, having appealed from the de-
cision of the Justice, is not in a position to question the jurisdiction of the
circuit court. The answer to this is that he entered no appearance in the
circuit court. He filed his bond before the Justice, and when the court
called the case for trial, he objected on the ground that the court had no
Jjurisdiction.

Beeseman vs. City of Peoria, 16 T11., 484.



Whatever may be the right of the plaintiff to question the jurisdiction
of the circuit court, the interest of the public requires that a construction
be given by the supreme court to the 8th section of article 5 of the consti-
fut-ie.n, and that it be settled whether the General Assembly have the power

to prevent appeals from being taken to the circuit courts.

As the population and business of the state increase, some relief to the
circuit courts must be afforded, to prevent a failure of justice ; and the
framers of the constitution must have intended that the jurisdiction of the
county courts could and should be extended whenever, in the judgment of

the General Assembly, it became necessary.

Hence numerous Acts have been passed regulating appeals, and the right
has not been questioned execpt in Peoria County. There the circuit court
holds that the Act of 1855, so far as it takes away the right of appeal to
the circuit court, is unconstitutional and void.

GROVE,
Jor Plaintyf in error.
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