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Page 1st,

Cluted States of America, |
STATE OF ILLINOIS, KANE CO. J

Pleas before Hon. ISAAC G. WILSON, Judge of 13th Judicial Circuit, May
Term of A. D. 1855.

CALVIN W. HOWE,

AERISEN V%VHOWE’ Kane County Circuit Court, Nov. Term, 1854.

WILLIAM B. WHITTAKER,
Firm and Style of
JALVIN W. HOWE & CO. Assumpsit, $600.
i Filed 27th day of October, 1854.

HORACE HARROUN.

PR ACIPE.

Same day security for costs were filed.
C. A. Brooks, Security.

Summons issued to Sheriff, 27th of Oct. 1854.
Returned served. Oct. 28th, 1854, _
Fees. 45. By P. J. Burcuers, Deputy Sheriff.

On 27th day of Oct. 1854, PI'ffts file their declaration in assumpsit.

1st.—Counting upon a note made by def’t to Calvin W. Howe, on 22d day
of May, A. D. 1848, payable four months after its date for the sum of two hun-
dred and twenty-eight dollars and ten cents, said Calvin W. Howe after making
said note, and hefore due, assigned same to plaintiffs by endorsement thereon.

2d Count.—Sets out by counting on promissory note made 22d day of May,
A. D. 1848, at New York, and at Kane County, by def’t, to Calvin W. Howe, for
$228.10, due in four months, that said payee endorsed the same to said plaintiffs
before it became due, and that on the first day of Oct. 1854, def’t promised to
pay the same to the plaintiffs.

3d Count.—Plaintiffs count on goods, wares and merchandise by them sold
and delivered the def’t on the 28th day of May, 1848, in the sum of one hun-
dred and seventy-four dollars and seventy-five cents, and allege that on the first
day of Oct. 1854, he promised to pay them therefor.

4th Count is for money laid out and expended, &c. on the 26th day of Oct.
'54, also in the like sum for forbearance of divers large sums of money, &e.
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10.

5th.—Common Count for Goods, &c. sold &c.
By Jowus & Easmvax, PlUft's Attys.

Copy of Note and Account declared on :
228 New York, May 22d, 1848.

Four months after date I, the subseriber, of Middleport, State of New York.
County of Niagara, promise to pay to the order of Calvin W. Howe, Two Hun-
dred twenty-eight &, dollars, at the Bank of Genesee, at Batavia, N. Y., value re-
ceived. H. Harroun.

Endorsed on back, Pay Calvin W. Howe & Co.
Carviy W. Howe.

New York, May 28, 1848,
Mr. HoracE HARROUN.

Bought of Calvin W. Howe & Co., Wholesale Dealers in Boots, Shoes.
Rubbers, &e.

(Here follow items,) - - - - $174.75
To goods, wares, merchandise and chattels, - - 600.
To Interest, &c. - - - - - 600.
To balance due on account stated, - - - 600.

November Term Kane County Circuit Court, Defendant, by J. H. Ferguson.
filed the following pleas :
1st—~General Issue, non-assumpsit.

2d—Statute of lumitations, of five years, as to 1st and 2d counts of pl'tffs
declaration.

3d—Statute of limitations to all the several counts of plff’s declaration.

4th—~Statute of limitations to 3d, 4th and 5th counts of plff’s declaration
severally. :

Sth—=Statute of limitations to 3d, 4th and 5th counts of plI'ffs declaration gen-
erally. :

The plff's file demurrer to def’t’s pleas, on the 12th day of February, A. D.
1855, to wit : The 2d, 3d, 4th and 5th pleas above pleaded. Demurrer was
overruled by the Court.

On the 14th day of February, 1855, pI'fs file replication to def’t's 2d, 3d.
4th and 5th pleas, and say that def’t did undertake and promise, &e., within five
years next before commencement of thissuit, ete., as complained against him, etc.

Jones & Bastman, Plf’s Attys.

On the 28th day of February, A. D. 1855, parties appear and submit this
cause to the Court for trial, and the Court finds for the defendant the issues
joined, ete.



Afterwards, on the 4th day of June, A. D. 1855, the same being one of the
days of the May term of said court, the plaintiffs came by their counsel, and on
their motion it is ordered by the court that the records of last term be amended
mune pro tunc, so as to show that after the finding of the court had bheen announc-
ed, but before the judgment had been entered upon the docket, the plaiutiffs ask-
ed leave to submit to a nonsuit; and that the Court overruled said motion, to
which ruling the plaiutiffs excepted, and prayed an appeal to the Supreme Court
of this State, which is allowed by the court on condition that the plaintiffs enter
into bonds iu the penal sum of one hundred dollars, by the first day of August
next, with security to be approved by the Court in vacation. Time, for filing bill
of exceptions extended to the first day of August by agreement of parties.

Afterwards, on the 26th day of June, 1855, PI'ffts file their appeal bond,
with James T. Durant, security, which is approved by the Court June 26th, 1855,

FIRST BILL OF EXCEPTIONS.
Kane County Circuit Court of Feb. Term, A. D. 1855,

Be it remembered, that on the 28th day of February, A. D. 1855, it being
one of the days of said Term, this cause came on to be heard before the Hon.
Isaac G. Wilson, Judge of the 13th Judicial Circuit. The parties waived a jury
and submitted the cause to the court for trial. The plaintiff, to sustain the issues
on his part, introduced the following testimony : David L. Eastman, Attorney for
the plaintiffs, being duly sworn, testified as follows :

T called on defendent, Horace Harroun, as the attorney of Calvin W. Howe
& Co., at St. Charles, County of Kane, and State of Illinois, about last of Sep-
tember or the first of October last, and presented him this note and account, cop-
ies of which are above given, and appended to said declaration. Mr. Harroun
took them and looked at them, and said #hey were all correct and all right. The
plaintiffs here rested their proof, and the defendant offered no evidence. The
above is all the evidence given upon said trial. The cause was then argued by
Ferguson for defendant and Fastman for the plaintiffs, and submitted to the court.
After examining the authorities cited, the court announced that he found for the
defendant, but before the judgment had been entered on his minutes upon the
docket, the plaintiffs asked leave to submit to a nonsuiz, and the court overruled
said motion and rendered judgment for the defendant, to which ruling, in refusing
leave for the plaintiffs to take a nonsuit, the plaintiffs then and there excepted,
and also to the finding of the court in rendering judgment in favor of the defen-
dant, the plaintiffs then and there except and pray that this their Bill of Excep-
tions be sigved and sealed, which is done in open court.

ISAAC G. WILSON, [sEAL.]

SECOND BILL OF EXCEPTIONS.
STATE OF ILLINOIS, Ll\ane Co. Circuit Court, Feb. Term, A. D. 1855,

Kane County, ss. J Assumpsit.

CALVIN W. HOWE, ) Be it remembered, that on the 28th
BENJAMIN W. HOWE,

WILLIAM B. WHITTAKER, day of February, 'A. D. 1855, it being one
of the days of said Term, after the court

e e S SR had announced his judgment in the case in

CALVIN W. HOWE & CO. favor of the defendant, but before he had

VS, entered his minutes of the same upon the

HORACE HARROUN. ) docket, the said plaintiffs asked leave to sub-

mit to a nonsuit, and afterwards and before the determination of said application

for leave to submit to a nonsuit, he presented the following proofs in support of
same.




STATE OF ILLINOTS, | Kane County Circuit Court, A. D. 1855, February

Kane Co., ss. | Term thereof.

CALVIN W. HOWE & CO.
V8.

HORACE HARROUN, }David L. Eastman, on oath, saith, that he is
counsel for plaintiffs in the above entitled cause, and was at the Feb'y Term of
the court. That before this court adjourned, at the said February Term, affiant
procured the affidavit of A. B. Fuller, an attorney of this court, in support of a
motion for a nonsuit. That affiant delivered said affidavit to the court in person,
and has been informed that the same has been mislaid or lost by the court, and
that the said affidavit cannot now be found ; affiant has appended hereto a copy
of the said affidavit, which affiant states he verily believes to be substantially true
in all the main facts therein contained. Said copy is hereunto appended, and
marked “B.” The dates of said aflidavit cannot now state, but the same was
duly sworn to before W. R. Parker, a Justice of the Peace within and for the
town of Aurora, in Kane county aforesaid, before the same was delivered to this
court. D. L. EASTMAN.

Subscribed and sworn to before me, this 29th of May, A. D. 1855.
L. DearsorN, (lerk.

[B.]

A. B. Fuller, on oath, saith, that he was present at the Kane County Circuit
Court, at the Feb. Term thereof, A. D. 1855, when the case of Calvin W. Howe
& Co. vs. Horace Harroun was tried. The case was submitted to the court and
but one witness sworn for the plaintiffs, D. L. Eastman, Esq., the counsel for the
plaintiffs. There was also offered in evidence a note and account, which the tes-
timony of said witness referred to.

The counsel for plaintiffs then opened the case, from which affiant learned that
the statute of limitations was pleaded. Plaintiff’s counsel then read from Green-
leaf’s Evidence as an authority, and rested his case.

J. H. Ferguson, Esq., Attorney for defence, then opened for the defence—read
from a written brief and cited authorities ; then produced Breese’s Reports, and
read from that ; next read from the 12th of the Illinois Reports, and argued his
case, and made the point, that to take the present case out of the Statute, a new
and unqualified promise must have been made, to charge the defendant, and rest-
ed. Plaintiff’s counsel then re-read the case cited by Defendant’s counsel, and
laid down the book and contended and so argued that the case cited was con-
ditional, and not analagous to the one before the Court. At this time Mr. East-
man, plaintiff’s counsel, was standing in front of the pillar that supports the “bar.”
That after plaintiff’s counsel had commented on the case cited in the 12th of Illi-
nois, he turned around apparently looking for a book, and as he did so, the Court
requested him to pass him up the 12th of TIllinois, which he did, and remained
standing in front of the pillar above mentioned, while the Court examined the
Report just passed him, looking earnestly at the Court, who, after an examination
of some length, and before he closed the volume, said, “this is a broad case”;
whereupon Mr. Bastman said, “ I will take a judgment of a nonsuit, sir.” The
Court then remarked, “T don’t know what the practice is in these cases, after
argument ; 1 will look into it.” Affiant was sitting in the “bar” at the trial of
this case, and noticed the whole or nearly all the case, as it was a question that
interested this affiant. A. B. FULLER.

Subseribed and sworn to before W. R. Parker, the day of 1855,



D. L. Kastman, on oath, saith, that he is the Attorney of Calvin W. Howe
& Co., in a cause pending in the Kane County Circuit Court, wherein Calvin W.
Howe & Co. are Plaintiffs, and Horace Harroun is Defendant. Affiant says that
said cause was set down by agreement for trial by the Court, and that on the
trial the plaintiffs called but one witness, and the defendant produced no evi-
dence ; that affiant for the plaintiffs, in connection with the testimony of said
witness, offered in evidence a note made by said defendant, and anaccount against
him, and all in favor of said plaintiffs, and rested. Defendant’s counsel argued
the cause to the court, and in support thereof read from Breese’s Reports and
from the 12th of Illinois Reports, and rested defence. Affiant then read case
cited in the 12th of Illinois Reports to the Court, and argued therefrom that that
case did not cover the point before the Court, as the case there cited was a case
of a conditional promise, and the case before the Court was unconditional prom-
ise ; that after affiant had commented upon this authority, /e turned to look for some
books, to introduce further aut'hority to the Court, and while affiant was about to
do so, the Court requested affiant to pass up the case in the 12th of Illinois be-
fore referred to, which affiant had just laid down, which this affiant did, and the

Court examined in silence the case, and this affiant remained standing ready to

proceed with further argument when the Court, without raising his eyes from the
case in question, voluntarily remarked, “ this is a very broad case,” and was about
closing the book or Report, when this affiant, lest he should fail to preserve all
the rights of his clients, remarked to the court, “I will fake a judgment of a
nonsuit, sir.”  The Court then proceeded to say, he was not fully apprised of the
practice in such a case, but would.take time to look into the case.
D. L. EASTMAN.
Subsceribed and sworn to hefore me this 5th day of March, A. D. 1855.
G. DEarBorx, Olerk.
Defendant resisted said motion, and offered the following proofs :
- [Affidavits of Mr. Ferguson and Montony not on file, or to be found.)

0. D. Day sworn.—I was present at the time of this suit. Mr. Eastman
was sworn as a witness, and Mr. Ferguson took down his testimony in writing.
Mr. Bastman opened the argument and Mr. Ferguson followed, and cited the
Court to a decision in the 12th of Illinois, and also to a case in Breese’s Reports.
Mr. Eastman concluded the case, and as I thought, submitted it to the Court,
he took his seat. The Court asked for 12th of Illinois Reports, which was han-
ded to him. The Judge read the case and said it seemed to be a broad case, and
covered the ground. Mr. Eastman rose, and I think commenced talking with the
Judge. After some talk the Court announced that he should give judgment for
defendant. Then Mr. Eastman said he wished to submit to a nonsuit. I had
not been paying very particular attention to the trial. I had been reading the
decision in Mr. Burchell's case at Washington. I have not thought of the case
¢ince the trial but once, when Mr. Ferguson called my attention.

After hearing the parties, the Court refuses to allow the plaintiffs to take a
nonsuit, to which ruling of the Court in refusing the same, the said plaintiffs then
and there excepted, and prayed that this their bill of exceptions may be signed
and sealed, which is done in open court.

ISAAC G. WILSON, Judge. {sEAL.]

D. L. Eastyaxn, Counsel for Plaintiffs. ‘
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