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COOK COUNTY.

JOHN 1. KINZIE,
ats.
JEROME MYERS, InpLeapep, &c.

Defendant's Brief of Bil and Answer.
For JOHN H. KINZIE.
1st. THE BILL (filed April 5,°59) states that May 1, 58,
Kinzie leased to II. F. L. Rodmeyer certain premises in the
city of' Chicago for a term of 2} years from the date thereof,

for which Rodmeyer covenanted to pay monthly as rents $50
a month for each month in the term.

2. That Nov. 8, ’58, Kinzie recovered a judgment for $50 and
costs, before Wm. H. Stickney, a Justice of the Peace, in and
for said Chicago, against Rodmeyer for said rents for the month
of September, 1858, and that Nov. 23, ’58, an execution was
issued on said judgment and placed in the hands of I. J.
Baxter, constable, for collection, who returned the same Feb.
1, °59, wholly unsatisfied.

.3. That Dec. 8, ’58, Kinzie recovered another judgment for
$50 and costs, before the same Justice of the Peace, against
Rodmeyer for rents on said lease for the month of Oct., 1858,
upon which execution was issued and placed in the hands of
the same constable, who dulyireturhed’ the same Feb. 1, °59,
wholly unsatisfied.

4. That Rodmeyer is still further indebted to Kinzie for rent
on said lease in $250, arrears of rents thereon from Nov. 1st,
1858, to and including the month of March, 1859, which said
rent arrears said Rodmeyer refuses to pay and pretends to be
wholly insolvent, and combining and confederating with Jerome
Myers to cover and conceal his property, puts said Kinzie at
defiance to collect said judgment and rent arrearages.
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+. That after the fivst atoresaid judgment, Rodmeyer pre-
tended to make an assignment of all his property and effects to
Myers, who now claims thereby said property and ettects,
(which far exceed 1in value Kinzie’s said claims against R.) to
the entire exclusion of K. therefrom.

G. That said assignment has never been recorded or filed for
record, and therefore XK. cannot specity its provisions, but he
believes and charges that the same is colorable and was made
to hinder and prevent K. from collecting said judgments and
rent avrearages, and that, as against K., it is frandulent and
void.

7. That Myers was cognizant of R.s fradulent designs and

object in making said assignment, and consulted with and

assisted him in consummating the same, and has since con-
federated with him in carrying out said fraudulent object and

design against K., by disposing of a large portion of said pro-

perty and effects and appropriating the avails thereof, by the

advice and for the use of R., and in fraud of K.

8. That Myers, in pursuance of said fraudulent object, has
advertised for sale, &c., a large amount of said assigned pro-
perty, which, it permitted, will damage and embarrass K. in
the premises.

9. Prays process, injunction, and discovery against R. and
Myers, and that they severally set forth fully on oath what
they have severally done with R’s property and effects, and
that Myers give a full and detailed account of his doings as
said assignee and of the condition of the matters pertaining
to said assignment up to the present time, with a full account,
copies, &e.

10. That R. be decreed to pay the amount of said judgments
and rent arrearages to I{., and in default thereof that what-
cver property and effects of R. there be in the possession or
control of Myers, be sold by order of the Court, and the avails
thereof applied (so far as necessary) upon said decree, and

11. That, if the same be insufficient to satisty said decree,
Myers be decreed to make up the deficiency to the extent of
the value of what he may be proved to have received from
R., and disposed of for his own use, and in frand of I.; and
for general relief.

12. At the May Term, 1859, R. and Myers being in default
of answers, a decree ‘“pro confesso” was ordered to be
entered against them and the cause referred to L. C. P. Freer,
M. C., to take proof and report the same. After the latter had
taken the proof and made up (but betore filing) his report, to
wit: June 4, °39, Myers got the default set aside as to himself
with leave to file a separate answer on payment of all costs
up to that time.
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MYERS’ ANSWER.

Lst. Denies all knowledge, information, &c., of the lcase and
»f the judgments and executions mentioned.

2. Denies all combination with R. to cover or conceal R.’s
property, &e., orin any manner whatever to prevent K. from
collecting said judgments and rent arrearages.

3. Admits assignment made by R. to him Nov. 23, 1858,
which was duly executed, acknowledged and delivered on the
day of its date. (It is dated Nov. 22,758.) A copy of which,
with the schedules, is annexed and made a part of his answer.

. “Charges ” that the assignment was “bona fide ” and

thdt he 1mmedmtcly took possession of the property, &e., so
far’ as he could find the same, and proceeded as fast as he
could to execute the provisions of the trust.
" 5. Says that the assignment was not recorded because the
real estate therein was not worth <¢. But has always been
willing to show it to any one who might call on him for that
purpose.

6. Denies that the assignment was made to hinder K., or
is colorable, fraudulent or void as charged.

7. Denies that he was cognizant of the fraudulent designs
or objects of R., or that he confederated with him in making
said assignment or in accepting and carrying it out.

8. Alleges that he has endeavored to make the most of the
property, &c. That soon after he took possession of the Lake
Brewery property it was taken from him by the Sheriff of
Cook County, and sold by him on judgments of prior lien to
the assignment. That the Sheriff, after satistying said judg-
ments, paid to him (Myers) $182, the surplus of said sales,
which he now holds.

9. Admits that he was about to sell the Blue Island Brewery
property when he was enjoined, ete.

10. In answer to the interrogationstiled, hesays: 1st. The
assignment was executed Nov. 23, ’58, at 11 to 12 o’clock A
M., (as per copy filed.) 2. Has not sold or disposed of any of
the assigned property. The only sale that has been made
thereof was by the Sheriff as aforesaid, and the amount of
said surplus received from said Sheriff, ($182), together with
$4.50 received on a debt due to R., is all that he has received,
and that the Blue Island property aﬂn-csaid is all the property
that is left, excepting the notes and accounts which he has
mentioned, and he believes that few of thew are collectable,
&e., all of which he is ready to prove, &e., upon which issue
is joined by replication, &e.
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POINTS MADE BY DEFK'T.

1. The assignment bears upon its face badges of “mala fides”
and frand suflicient to render it as against the creditors of
the assignor, void.

1. The indefinite description of the property in the wit-
nessed and  acknowledged part of the assignment. The
schedules attached are not witnessed or acknowledged or re-
corded. They may therefore be conivously changed.

2. The reservation of all his property that may be exempt
from execution under the laws of the State without selecting
and designating the same. The assignee himself can touch
no part thereof until such sclection and designation by
the assignor. :

3. The reservation to the assignor of the right to change or
new assign the list of recipients of the alleged trust provi-
sions as specified in the parentheses under the 2d class.

4. The provision for paying in the first place to the assignee of
all indebtedness from assignor to him “ then due or to grow
due,” none of which is specified in the aseignment or sched-
ules (nor does the assignee in his sworn answer claim that
there is, or ever was any such provided for indebtedness.)

2. The assignor confesses (by refusing to answer as well as
by his admissions to the witness Baxter) that the object of the
assignment was covinous and fraudulent as against Kinzie;
and the assignee, notwithstanding his denial, is proved to
have been cognizant of and aided the assignor in the further-
ance of said objects.

1. By the notice “ Exhibit No. 2d.” as proved by the wit-
ness C. B. Marsh, the date of which, (Nov. 22, ’58,) corres-
ponds with the date of the assignment and with the date of
the expiration of the stay of execution on the first mentioned
judgment. Kinzie’s name is not mentioned, nor is that judg-
ment or lease referred to in the assignment nor in the sched-
ule (f). IHow came the assignee thus promptly to notify him
of the assignment on the day that it was drawn and the day
befure there was any witness of its execution. Why did he
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keep the assignment locked up in his safe and exhibit it to
constables only as a * seare crow,” and not put it on record
as it was his duty in all honesty and fair dealing to do? The
reason that he assigns therefor in his answer, y" 70t @ positive
Julsehood, iy posztwel y absurd. 2d. His refusal to let the
witness J. H. Kinzie, Jr., see and copy the assignment and
his denunciation at the same time of that judgment and
claim by virtue of said Lease which the witnesses father held
against the assignor, discredits his answer on this point, and
shows his Znowledge and feelings and conduct to be in per-
feet concert with the assignor in the “game.”

3d. His answer is still further contradicted touching the
bona fides of the assignment by the witness Baxter, (m re-
gard to his taking immediate possession of' the property,) and
by his own witness Marshall (in regard to the disposition and
sale of the same.)

3. There is not a particle ot proof to show that any one of
the persons or firms designated in schedule B. attached to
the assignment, is a “ bona tide” creditor of the assignor, or
that any other person or firm except Kinzie is a creditor of
the assignor. The assignment is therefore void, being for the
use of the assignor alone.

4. Any granted property that is subject to the control of the
grantor may be controlled by any of his creditors through a
Oonrt of Chancery.

This assignment being a voluntary one is subject to revo-
cgtion by the assignor at any time before the schedule credi-
tors bave accepted the terms of the same in such a manner as
to hold the trustee liable for the due execution of the trust.
(2 Story eq. com sec. 1036. b.)

“There is no such relation as trustce, and “cestui que
trust ” arises on a mere voluntary conveyance to a trustee for
the payment of preferred creditors who are not parties or
privies to the deed.

A scheduled creditor is not such a party or privy, unless by
signing the deed or by some other circumstance beneficial to
th(, grantor and prejudicial to himselt. (2 Story Com. 236,
n. 4; also 3 Simons, 1 and 14.

The assignee admits that he has received (and still has in
his possession) $186.50 from sales and collections of the as-
signed property, and that hie also holds the whole of the pro-
perty mentioned in schedule A of the assignment, except
what was sold (as proved by his own wituess, Marshall,) and
a collection of $4.50 of the assigned acconnts.  There is there-
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fore a large amount of property yet in his hands, besides the
aforesaid $186.50 in money,

The service of process upon which the first judgment was
rendered was made by virtue of and in accordance with the
§5th section of an “ Act” in the Revised Statutes concerning
‘“Justices and Constables,” which is not in conflict with the
act of Feb. 18, 1857, which does not apply to those who
“evade service” The Justice therefore having jurisdiction
over the subject matter of the suit and of the sufficiency of
the service and of the constables return thereof; his judgment
is not woid and cannot be collatterally impeached or drawn in
question.

The Defendant in that judgment does not deny its valid-
ity, but, on the contrary, confesses it in this case as well as
the other judgment and the rent arrearages as charged in the
Bill.

The decree below was for the amount of the two judg-
ments and costs as sworn to by the witness Stickney, who as
Justice of the Peace rendered the same, with interest thereon
from their dates respectively.

8. The rent arrearages to the amount of $250 as claiined in
the bill, confessed by Rodmeyer and proved by the lease
(exhibit No. 1st) should also be allowed by the Court. For
if the allegations in bill be true as admitted and proved, it
would have been a “ vain and useless thing ” and expense to
Rodmeyer for Kinzie to have continued to sue and obtain
judgments against him, as each instalment for rents upon said
lease became due, and to have issued executions upon such
judgments respectively and had them returned “ no good, &e.”
“ Courts of equity never require vain or useless acts to be
done, nor do they approve of any unnecessary or useless ex-
pense “in furtherance of justice between parties.”

A. E. WOLCOTT,
Solicitor for Def"t.
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‘ APPEHEAL

FROM THE

CIRCUIT COURT

OF

' @©OTER (@ O TN

JEROME MYERS, ImrL’p,

VS.

| S ——

JOHN H. KINZIE.

A A A A A A A A A AN

John H. Kinzie files his bill against Jerome Myers and T. L.
Rhodemyer, alleging that he leased Rhodemyer certain premises for
two and a half years, from DMay 1, 1858, for $28 50 a month. Nov.
3, 1858, he recovered judgment against Rhodemyer, before W. H.
Stickney, J. P., for $50 and costs, for rent ; Nov. 23, execution
issued, which was returned unsatisfied. December 8, he obtained
before same Justice of Peace, judgment for $50. December 31, 1858,
execution issued and was returned unsatisfied. That Rhodemyer is
still further indebted to him in $250 rent. That after the recover
of said judgments, Rhodemyer made an Assignment for the benefit
of creditors to Jerome Myers ; charges the same to be colorable, and
intended to hinder and delay creditors, and Myers was knowing
thereto, and that Myers is about to sell the assigned property ; prays
an injunction against his selling ; which is allowed ; requires an
answer under oath. That Rhodemyer may be decreed to pay his
debt, and the property sold by order of the Court, and proceeds

1
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applied to the payment of his debt. Injunction allowed. Jerome
Myers alone answers ; answer under oath ; denies all knowledge of
complainant’s claim, or the rendering of judgment on any part of the
same ; denies that Rhodemyer has been. combining with him to cover
his property ; admits that November 23, 1858, Rhodemyer made
an Assignment for the benefit of his creditors ; makes a copy ; part
of his answer ; says that the same was bona fide; made in good faith,
and was not made to hinder and delay creditors, and denies all frauds ;
says that it was not recorded, because it only covered personal prop-
erty ; that he took possession, under it, November 23, of the assigned
property ; denies that he knew of any fraudulent intent on the part
of Rhodemyer, or any combining with him to defraud ; says that he

has ever since, been trying faithfully to execute it for the benefit of

creditors ; has realized $182 under said Assignment ; that he had

advertised the property for sale at public vendue, and would have

closed up the assignment, had he not been enjoined in this case.

TESTIMONY.

Henry J. Baxter, sworn, for complainant ; wasa Constable ; levied
on a horse under an execution, issued by Justice Stickney, in favor
of Kinzie. Myers and Rhodemyer both told him Rhodemyer had

- previously made an Assignment, and Myers demanded the horse ;

went to see the Assignment and released the house ; Rhodemyer after-
wards told him “he was in a tight place ; he made an Assignment
to keep them off ; if they would let him alone he would pay them
all.” Demanded property on execution ; Rhodemyer said, I must
to see Myers and Kinzie, and see what I can turn out. Rhodemyer
told him of some cows which had been sold.

All statements of Rhodemyer objected to.
‘W. H. Stickney testifies to rendition of _]udgments and issuing

of executions as charged in the bill.

On Cross-Examination says, the' Summons on whlch the first judg-
ment was rendered, was issued October 23, 1858 ; judgment was
rendered November 23, 1858 ; that Rhodemyer did not appear ; and
the only service was, by leaving a copy at defendant’s place of resi-
dents.

J. H. Kinzie, Jr., testifies—Called on Myers in March, and asked
to see the Assignment ; he refused at first, but afterwards handed it
tome. He said Kinzie’s claim was unjust ; had no shadow of right in

2



" that intent, it is valid. ZV LI 56 -

it ; that Rhodemyer had no notice of the judgment. He declined
to let me copy the assignment.

Christopher B. March, Clerk of complainant, testifies, he received,
through the Post Office, Nov. 26, the notice from Myers, dated Nov.
22, that Rhodemyer had assigned to him for Kinzie.

James A. Marshall says, is an Auctioneer ; went at the request of
Myers to sell property of Rhodemyer ; fonnd Sheriff in possession of
the property ; sold same, and after paying the Sheriff had a small
surplus ; sale conducted fairly.

Assignment oﬁ'ered in evidence. Copy of which attached to an-
swer. Decree finds the assignment fraudulent and void ; that Myers
has converted, of the assets, $186 50 into cash ; that Rhodemyer has
no other goods than in Myers, hands ; orders that Rhodemyer forth-
with pay the said sum of $118 30, with costs ; and in default of
his doing so, that Myers pay the same into Court in twenty days ;
and in default, execution issued against Myers and Rhodemyer.

Assignment of errors and points.

The Court rendered a decree against Myers, when they should
have rendered one in his favor, by the law and the proof.

The decree rendered in this case is contrary to evidence, law and

equity.

1. There is not sufficient evidence to sustain the decree. Myers’
answer is called for under oath. He denies all fraud, there is no
claim that the assignment is invalid on its face. No sufficient testi-
money that Rhodemyer had a fraudulent intent, and no testimony
that Myers had such intent. Even if Rhodemyer made it to hinder
and delay creditors, which we deny, unless the Assignee concurred in

~ ¢ s
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9. The fact that he had received under the Assignment sufficient
to pay Kinzie’s claim is no ground to charge him with, or to render &
personal decree against him. He may, as he did in fact, pay it out

under the Assignment.

o’ . .
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9. The Court should not have left him to execute the Assignment,
after having declared it void. If he is to be now charged with the
3
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money received in tbis case, any other creditor at any time can charge
him with all other moneys received, whatever he may have done with
the same.

4. In one of the Judgments there was no personal service or ap-
pearance The Judgment was a nullity. Scales’ Statutes 699. 27
Mis. R.101. 201l R. 173.

WAITE & TOWNE,
Plaintyf’s Attorneys.
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