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and thet it was not the will as made and executcd by the

testator as and for his last will, {but was frauvdulently pre—
sented EmAXpronaks as &= ins
executed purporting to be his last will and testament.
The Tacts are briefly these: On February 13, 1895

the testator,:.desiring to make his will, sent for one Powder—

1y, a school teacher, and Thomas J. Mathews,hils grandson,
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Thomas J. Hathcws)as required by the statute. As executed
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liathews, Thomas Mathcws r. and Joseph lathews with legacies

i aav?ﬁtcvs. There was also a paragraph numbered "lastly”
anpointing Henry Hesterberg as executor; Twc days after this
Wil was oxocutod/ the testator again sent for the
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rcxt)aftor the eighth paragraph, the following:
winth __ In addition to what I have already bequeathed to my

beloved wife, I give her all the whcat I have in the granary,
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on the will. Powdcerly testiTied that the testator said}
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extra - din addition to what he.gave her hef 0““q"“hg" bt &

he did not ask them to sign &“?lP He died a few days there—
after. ZRrErxapmetXisntxiiemimre The plaintiff in crro?lﬁostcr—

berg, as executor,was made onec of the defendants toi the bill,
and he alons hes prosecuted this writ., Iie answered the billD
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witnesses. The witness Powderly weas the only one interro-
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or your mind he was as clear as any nan was, 1n oy mind- "
on motion of the comrlaiants, the court instructed the jury
to find that the instrument was not the last will of said
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beneficiaries, by their thexr dofuulL/ admitted all the mater-
ial allegations of the bill, and that the executor has no such
interest in the litigation as would authorize him to eppeal
or mrosecute a writ of error, and counsel cite Shaw v. ioder—
well, 104 Il1l., 64, and Moyer V. Swygart, 125 1Ll . sR4E.

cases decide thet the executor, if pursuing the person-—
al interests of devigees by his appeals to the courts, must
look to them if unsuccescful, and cannot charg
the estate. As he was named exoeutor by the will, ho was
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interested in sustaining it. He was made defendant to U
billt and issue had been made on his answer, and we see no
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"It iIs8 very clear that the court below erred in giving

the instruction in question to the jury and.in entering the
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of nroper attestation, leaves the original 'will in full force.
Vright v. Wright, 5 Ind.889; Bringle v. lMcPherson, 2 Brevasd,
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Reversed &nd Remanded.
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