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ALLEN HUNTER, et als. ‘l
Appellants, vs. In the Supreme Court.
JOSEPH BLANCHARD, Appellee.

DEFENDANTS BRIEF. .

Blanchard filed his petition in the Peoria County Circuit Court against Gun and
others, for a mechanic’s lien.

The original petition is not correctly set out in the record. The original petition was
in words and figures as sot out in the certified copy hereto attached. The only differs
ence between the copy of the petition as set out in the record and in the copy annexed
and certified to, consists in the fact that the entries on the margin are not inserted in
the proper place in the record. But it is claimed by the appellee that-sufficient appears
upon the record to sustain the petition after verdict.

1. The recora shows that the materials were furnished between July 13, 1854, and
Dec. 4, 1854. See bill of particulars, and evidence of Folliot.

2. 'The original petition was filed March 23, 1355.

3. The amended bill was filed May 2, 1855.

4. The answers of Gunn, Gates, Filley, Hunter, Cooper and Pratt, filed May 13,
1856, wiTHUUT CATH.

The time the materials were furnished and the time of the filing the original and
amended pegior s is shown, because the appellants seem to insist that Hunter did not
purchase or take:gi.bject to the lien for the lumber. Upon that point see Sec. 24, Re-
vised Stat., chapter leins, page 348.

'The answers of the defendants were filed w'thin the six months.

- 5. 1t appears that Blanchard held several uotes against Guon & Gates, and that the
latter wade sowe payments, and freighted some lumber which was applied on the notes.

The appellants now, insist that these payments should have been applied on the lumber,

god they insist chat Filley had no-right to make the application: as made.

.To.this we answer : ;

1. That Filley had as mugh authority to make the application as the defendants now
lflg‘}'e,;o repudiate the application made, ; o

2. Can Filley repudiate now what he.done in good faith two years ago.

8. Al the time the application was made, onc of the notes was delivered up to Filley,
and remained i the possession of the defendants until the trial, and was by them offered
. appellee insisted that. the defendapts have ratified the appropriation
¥y accepting and retaining the note.
5; It was impossible for Blanchard to maintain any suit on the note while in the pos-

: éqs jon of the defendants, and until they repudiated the application made by Filley, the

‘endorsements made on the notes retained by Blanchard would bz a bar to a recovery to
" the amount of such indorsements. :

6. M’Neil was nota competent witness. He acted as agent ; managed the business,
and was to have pne third of the profits, This made him a partner and liable for the
debts of the concern. [If he could testify to a state of facts that would defeat Blanech-

‘ard in the trial then pending. Blanchard could not maintain any other suit for the same

gause of action. : 17 Ill. 565, English Common law reports, 268. Collyer un Parinership,
6,717, 7118, 919, and 720... | , :

7. The witness was liable 10 Gunn & Gates, or to txates for his share of the losses of
the firm, or of Gates in case it turns out that the firm sustained losses. -

8. The witness would also be liable to Blanchard, in ¢ se he sued the three.

9. Before the witness could be competent he should be released by Gunn, by Gates,
and also by the petitioners. ;

10. It is submitted that the decree should not be reversed for the further reason tha
it, does not appear that the evidence of the witness would have been material. - :

11. There is evidence tending to prove the case mad> in the petition, and the whole
question was submittod to the jury. b :

12. The question of interest was submitted to the jury in the words of the statute :

13. The question of the ratification of settlement between Blanchard & Filley, was
enbmitted to tho jury under proper instructions, and found for the appellee.

15. The econsiruction of the appellant was properly refused because the petitiow
waives and the answers were not ander onth. :

L ROVE & MeCOY.. .
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