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P A y )
£ [ / : E g
X VO & , ( STATE OF ILLINOIS, SUPREME COURT.
y : _ / To June Term, 1856. .«w‘
Pt / / p / > (3
A / V] s S~ il 4 e
v R A & L Appeal from Peoria.
U / " / _pp f 3
- y. ’ Josern A. Eppy and Josise PP. Eppv vs. Porteus B.
4 (e 4 56 - Rossers
.7 - /S &) i . v t 44
Deélaration. ‘
gk First Count states that, on the 1st January, 1851, one Williams was
’// \ i i engaged in cutting cord wood;an'd bad men in his employ, and greed
- N1 AN/ “With plaintiffs to furnish hands witl store goods upon his or his a?_);ent s
? _1.4_’ " =directions, and agreed that the wood cut should be the plaintiffs’ proper-
U ty until the ooods were paid for: Williams agreed to pay for th€ Foods
8 in a reasonable time. Relying on the agreement, the plaintiffs furnished
Williams and his hands goods to the amount of $1000. On the 10th of
7) May, 1855, the defendant, in consideration that plaintiffs would release
- Al Williams from his liability to plaintiffs, promised to pay the amount due
¢ ' ( from Williams and his hands. Plaintiffs did release Williams—defend-
¥ ant refused to pay.
Second Count. On the 1st Jan., 1855, plaintiffs made with Williams
¥ E same agreement set forth in first count, and he promised to pay for
() ~» goods furnished under same within a resonable time, and plaintiff
- O O\ S Wl wf %\‘uld have a lien upon the eorll wood un?ﬁ the debt was paid. Wil-
7 A liams cut 1000 cords of wood; upon which plaintiffs hads a lien by said
i /—" ' l/f, Jpromise and undertaking f01 amount due from Williams and hands.
) £ o S * Plaintiffs, relymg upon tha prowise and lien, did furnish to Williams and

‘ / \f\ s 4 his hands $1000 worth of goods, which remained due and unpaid, and
U (P f>’ ‘l { for which he had a lien on the wood. On the lst May, 1855, defendant,

/ 7 "in consuie}atlon that plalntlﬁ's Woﬁld pérmhif_the defendant to take pos-
/ [ Als p R AR session of the wood;“released from his lien, promised to pay the debt
. ( KL §F ‘. \contracted by Williams and his hands. Plaintitfs permitted him to take
possession of the wood, dlscharged from the lien. Yet defendant refus-

A ed to pay. vy
Third Count. That, on the 1st Jan., 1855, Williams was indebted to
ey ] plaintiffs in $1000 for goods, &e., and defendant having a large number
>/ A ﬁ& Qf wox'kmen, and desiring that plaintiffs should advance them goods, &e.,
deration that they would do so, promised to pay Williams’ debt,

24 1 * ’ SR ?L ‘9 N and aho or the goods, &e., advanced to defendant’s hands in a reasonable
' time. Relymg on the promise, plaintiff advanced defendant’s hands in

k | goods $1000. Defendent refused to pay either.
(./. Fourth Count. Goods, &e., sold and delivered to defendant.
L3 l\‘ ~ -
P __/--' g XS Pleas.
s ’/l, /'/ N S 1. Ggperal issne. Issue to the country.
Q) ned, L 7 2. Statute of Frauds: That all the counts were for the same cause
/ A of action and that promise was a promise to pay the debt of Williams, &e.

General replication. Issue to the country.

7 _}¢5//’Id d ;/

r.o :‘ l P ’i
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Tried by Jury. Verdict and judgment for the plaintitfs $197. Mo-
tion for new trial overruled.
~ Bill of exceptions contains all the evidence.

The following is the snbstance of all the testimony :

Fore Plaintiffs.

Samuel Hutchinson stated : That about the last of September, a. .
1854, Williams commenced cutting cord wood, plaintiffs were doing
business as merchants at Kingston ; he was their agent : Williams wanted
goods for his hands, and promised to pay at the end of the month ; “swid
ot would be all good, for the wood would be mine till 1 got my pay
I'let him have goods on his orders from 6th Sept., 1854, to 1st Dee., about
$344.00; he paid some in logs; don’t know Low much; I saw Williams,
and he said he would get away some wood and settle it up; next heard
defendant had bought the land and wood from Williams ; T never saw
Roberts, the defendant; John L. Parsons came down soon after and
managed the wood ; professed to act as agent of defendant; saw hands,
or part of them, continued on with the work after Williams quit ; they
goods at plaintiffs’ store.

On cross examination, he stated that Roberts paid for all the goods got
after Williams left the work, and about 150,00 more, leaving a balance
against Williams of $197.00.

Mathew L. Wilson. Knew Hutehinson in 1854 ; knew defendant;
heard him say he had bought the land on which Williams was cutting
wood, and had purchased the wood as it stood from W illiams; I was at
work for Williams—got goods at the plaintiffs’ store ; several hands got
goods there ; Roberts said this abont the middle of November, at time
Williams quit: Williams and Roberts came down together ; Roberts
said he had bought the wood as it stood, and was to pay all that was
back on the work ; don’t know whether Williams was present or not ;
Roberts said he was to pay the store debt, and would be down in a weck
or ten days and arrange it ; thought he should make no change in the
work ; asked if the hands were getting goods at the store; said they
might go on and get goods until he came down again ; sent no word by
me to Hutchinson ; Roberts afterwards told me in Peoria that Parsons
was his agent ; he came down five or six days after Roberts came down
Roberts paid me some money ; Parsons employed people to cut and haul
wood as the agent of Roberts.

Cross Eramination. 1 continued in Roberts’ employ ; he paid me all
I worked for him, and all the rest of the hands, so far as I know—1I heard
no complaint ; he paid Williams so far as I know; said he wanted to
make the same arrangement at the store that Williams had; I know of
no contract between, between Roberts and Eddy in regard to Williamns’
debt; that Roberts said he was to pay Williams’ store debt, and Parsons
came down and managed the business in regard to the wood, and made
contracts in regard to the husiness. This was some time after Roberts
had bought out Williams.

B. . Ames stated : T was agent for Williams ; gave orders. to hands
for goods in his name: knew the hands got goods at plaintifts’ store ; de-
fendant left Parsons to transact business for him : suppose Parsons made
contracts for defendant relative to wood ; think about 400 cords eut when



defendant purchased of Williams ; I continued work under Roberts—got
my pay for all my work ; never heard any complaint that the hands did
not get their pay.

John H. Hutchinson stated: 1 know plaintiffs ; have seen Roberts: I
was clerk in plaintiffs’ store ; Parsons eame to me about the 25th, Nov,,
1854, said he was Roberts’ agent; said he wished all the accounts made
out and charged to Roberts, as he assumed them as agent ; said he wanted
to go on as Williams had done: Itold him the old accounts must he
settled; he said if T would let them go on another month, he would pay
the whole amount at the end of the month ; we paid orders afterwards
to hands; don’t know of any payment being made; never saw Roberts
at Kingston but once; Roberts paid for all that was sold after he came
there ; that Parsons came to witness and wanted further credit for goods
and provisions for the hands on defendant ; I refused, unless the Williams’
debt was settled ; Parsons then agreed that if I would let them have
such credit for goods and provisions for the hands on defendant’s orders,
the defendant would pay up both the new debt and the Williams’ debt :
to this I consented, and did let him have the eredit for another month
and let the hands have goods and provisions accordingly ; I was clerk in
the plaintiffs’ store, and acting for the plaintitfs.

Emsly Henderson stated : Roberts said he had bought Williams out,
and would have to assue the debts; that the defendant said he had
bought Williams out, and was to pay his store debt to the plaintifis,

Mathew L. Wilson recalled, stated : I got goods on Williams’ account,
and when I settled with Roberts, he brought that against me.

Samuel Hutchinson recalled, stated: About the first of December
Parsons told me the Williams account would be paid about the last of
December.

For Defendant.

Jolhn L. Parsons stated : That he was employed by the defendant to
superintend the cutting of wood, and see to the payment of the hands ;
he drew orders on the plaintiffs’ store ; that all the money for goods got
by Roberts’ hands, after he took possession of the work, was paid to
plaintiffs ; that he never agreed as agent to pay the debts contracted
by Williams or his hands, and never had any authority to make any such
agreement from Roberts; that Roberts told him to get from plaintiffs
the accounts against said Williams and his hands which remained due,
and to save out of the wages of the hands all that could be saved to pay
said claims against them or said Williams, and that he did do so, from
time to time, on settlement made with the hands, and accounted for the
amount to the plaintiffs.

Fdwin W. Morris stated: That on the 28th March, 1855, and after
defendant and bis hands had quit work on the job referred to by the
other witnesses, and after Roberts had sold out the land to him, the wit-
ness, he settled with the plaintiffs’ agent, Samuel Hutchinsou, for the
amount of the goods got by the defendant and his hands, and took a re
ceipt for the halance then paid, as follows :

“$117.66. : Kivasrox, March 28, 1855.

Received of Mr. Roberts, of Morris, one hundred and seventeen 66-100
on orders of wood choppers, up to date. J.P. EDDY & Co.”



That, at the time of the payment of the said sum, nothing was said by
said Hutchinson about the liability of the defendant to pay the balance of
the accounts contracted by Williams or his hands ; and that said Hutchin.
son said he expected the plaintiffs would have to lose the balance of their
account against said Williams and his hands.

The 3d instruction asked by the defendant, was as follows :

“That if the Jury believe, from the evidence, that Parsons, as agent
of Roberts, did assume or agree to pay the debt of Williams, if' plaintitts
would continne to advance goods to the hands of defendant, such promise
is void under the statute of frauds, and is not binding on the defendant.”

To this the Court added the following qualification :

“ Unless they believe also from the evidence that Williams was re-
leased from the debt, and the defendant taken as debtor in his stead.”

The 4th instruction asked by defendant was:

“That the plaintiffs in this suit are not entitled to recover upon any of
the common counts for any goods sold to any persons except the defendant
or to those in his employment.”

To which the Court added the following qualification :

“Unless it is also proved that he assumed the debts of another, who
was released therefrom on his assumption of the debt.”

These qualifications were excepted to by defendant.

The plaintiffs asked the following instructions :

1st. “If the Jury believe from the evidence that Williams was in-
debted to the plaintiffs, as alleged in the declaration, and the defendant,
by himself or his agent, agreed to pay such indebtedness if the plaintiffs
would give him further advances of goods for his hands, as well as to pay
for such advances, and that upon such agreement the plaintiffs made
such advances, then the defendant is liable to pay the plaintiffs whatever
remains unpaid of such indebtedness, notwithstanding there was no
writing showing such agreement ; if they believe, also, from the evi-
dence, that the defendant was by the agreement taken as the debtor in-
stead of Williams.”

2d. “If a person give an agent general authority to act in a certain
business, and permit the agent to act generally in such business, he will
be hound by the contract of such agent in the general scope of such
business, although he might privately have restricted such agent’s power,
unless the person contracting had notice of such restriction.”

The defendant excepted to these instructions.

b

The defendant moved for a new trial on the following grounds :

1. The verdict was against law and evidence.

2. The verdict was against the instructions of the Court.

3. The Court misdirected the Jury in giving the instructions asked by
the plaintiffs.

4. The Court refused to give the instructions as asked by the de-
fendant.

5. The Court qualified the instructions asked by the defendant.

The plaintiffs on this motion read the affidavits of two Jjurors, stating
that they discredited the evidence of defendant’s witness Parsons.

Defendant excepted to this evidence.

Motion for new trial overruled.



Errors Assigned.
1. Refusing new trial.
2. Giving plaintifts’ instructions.
3. Refusing instructions 3 and 4 as asked by defendant and qualifying
them.
4. Rendering judgment for plaintiffs. :
N. H. PURPLE,
Attorney for Appellant.
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