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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION.

APRIL TERM, A. D. 18641.

Argument and Brief for Defendant in Error.

ICHABOD W. CLARK, PUf in Error, )
vs. Error 1o WooDFORD.

SAMUEL LEWIS, Def't in Errvor. !

This was an action of replevin for the unlawful and wrongful detention of a horse,
commenced before a Justice of the Peace of Woodford county, and appealed to the
Yircuit Court, from whence it came, by writ of errer, to this Court on the following
crrors assigned by the plaintiff in error.

1. The giving of improper instructions by the Court below on behalf of the
plaintiff.

2. The refusal of the Court to give certa’n instructions asked by defendunt below.

3. The refusal of the Court to grant a new trial.
The several errors will be disposed of in the order in which they are presented.

It is said, on the part of the plaintiff in error, that there are three instructions
that were given for the plaintiff below that were wrong and illegal, and incorrect,
and well caleulated to misdirect the jury.

It is further said that the second instruction to the jury, that il there is no evi-
dence that the horse in controversy was running at large in the town of Minonk, then



they should find for the plaintiff. This instruction correctly states the same, as we
understand. It is the well settled law of this State that no man is bound to keep his
stock up on his own land, nor to keep his stock up; and that is, we understand, the
crurent of the decisions of the Supreme Court of this State on that subject. There is
no reason known to us why this cause should be an exception to the general rule, un-
less there is some local law of this State applicable to that town, and it is believed
there is none. It is said that the town of Minonk is organized under the Township

Organization Laws of this State. Now, tne C.ourt is asked tv assume that fact, for

there is nothing in the Record to prove the fact to exist. The Court is asked, in or-

der to reverse this cause on that ground, to presume that the town of Minonk is in

the county of Woodftord, in the State of Illinois; that the county of Woodford has

been lezally organized under the Township Organization Laws of this State, and that
said town has been set off and organized as the law directs, else the Court is bound to
take judiciary notice of the facts named. We think that the fact of the organiza-

tion is a fact that must be proved in the same muanner as any other fact; unless so,

how would it be? But if true, as insisted by the plaintiff in error, which we deny,
the Court is asked to examine the first section of what purports to be an ordinance
that appears in this Record on page 13 under which the plaiutiff in error undertook
to defend himselt below, which, if law at all in this cause, authorizes the Court
trying this cause below to give the second instructions, and we think that it is only
necessry for the Court to read the same to come to the same conclusion, that the
second instructions asked by the plaintiff below, and given, was the law in that case,
and that it could no: have misled the jury that tried the cause. On the assumption

that was the law of that town, then the defendant was bound to know when he

bought the said horse of the Pound Master, what the law was, and bound to take no-

tice as to whether the law had been complied with. We insist that the Court stated

the law correctly in the second instruction, und ualess the defendant below had

proved that the horse was running at large in said town when taken up by the Pound

Master, the Pound Master had no right to take him up, or to sell him. Of this the

Court may lock into the Record in vain for any proof of that sort. And it is a well

settled rule of the law that where a statute is in derogation of the common law that

a party cannot be divested of his property unless the law has been strictly complied

with, and all of its requirements complied with. As we understand this cause there

were two questions for the jury to pass on first: Who was the owner of the horse,

and was the defendant guilty of unlawfully detaining the said horse ?  Now, we sub-
wit that, as to the first point the jury was warranted by the evidence, as shown in
this Record, in saying that the horse belonged to the defendant in error.

It is said that the fourth instruction is wrong, and was given without uny evidence
to warrant it. We insist, first, that it was given on evidence prima facia, at least
that the defendant in error was evading the plaintiff. If not so, why could not the
said plaintiff in error have left the horse at his resideuce in Minounk, if' he had to go
to Metamora on that day, as to have taken him with him to Mctamora? He took
said horse some twenty-five miles from Minonk, and that distance was that far out of
the way of the plaintiff below. But suppose thut was so, that he was not intending
to evade the plaintiff, the instructions were still right, for the reason that he refused
(as the evidence in this Record shows) to give him on demand by the plaintiff below,
and that at a time when he could have done so and avoided the costs, and for the fur-
ther reason that he had no right to refuse on the condition thatif’ the plaintiff would
pay him the mmount of money he had paid for said horse, and one dollar in addition,
that Lie woutd then give him up. If the plaintiff was entitled to the horse at all, he
was entitled to him without having to pay anything to get him, and that was a cir-
cumstance, at least, that the jury had a right to take into consideration in determin-
ing the question of detention and ownership, it being a question that the jury might
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have found. either way we think the Cireuit Court did rigl‘nt in refusing the motion.
for a new trial. The Court is referred to
8 Blackford Ind. Rep., pp. 244, 245 and 246.

8 Hill . Y. Rep, p. 282;
(Q%N Y. Rep., p. 277.

It is said that the sixth instruction was wrong. The sixth told the jury that if
they believed from the evidence that the said Pound Master had the horse from three.
o’clock P. M., on the 25th day of July, 1863, to the following Monday without giv-
ing notice that the law is for the plaintiff, so far as the legality of the salc is con.
cerned.  Now, we ask the Court to examine the ordinances in this Record commenc-
ing on the" 13th- page of this Record, and the Court will see that the ordinance
required the l’ound Master to advertise the horse within twenty-four hours from the
time h %2d him; and the evidence shows that he did not do so,—and the ordi-
nance shows that he must advertise the sale ten days, and the evidence shows that he
did not advertise the sale but about eight days; and then the evidence further shows
that there was no person present at the sale except the plaintiff in error and the
Pound Master, and that the Pound Master bid on the said horse against the said.
plaintiff in error, for the purchase of the said horse.

It is not necessary to demand the horse before bringing the suit, as it is clear that .
the defendant below was in the wrongful possession of the horse first, for the reason.
that there is nothing in this Record! to show that the Pound Master had any right to .
impound the horse, atd second, for the reason that there is nothing in the Record to .
show that the Pound Master complied with the ordinances in advertising the sale, or -
that he made the sale at any time when he had a right to make such sale ; third, for -
the reasor that if he had complied with the ordinance in advertising or selling, that
he did not take any bond as required by the ordinance, nor in selling, for the reason
that if he was making a sale as an officer of the law, then he had no right to bid at
the sale of his own making, and he had no right to sell the two horses at one bid,
and for o round sum of woney, and to the said plaintiff in error. We submit that
he had no right by the erdinance to dispossess the defendant in error of his title to
the horse for the sum of three dollars and a few cents. The complaint shows that the
horse was worth the sum of $100.00. And the Court is asked to look into the ordi-
nances in this Record, and in pussing on the question in this case to give an opinion
as to the legality of that ordinance, as there is a large amount of litigation in this.
and other counties growing out of that and like ordinances. While, perhaps, that
(uestion does not legitimately arise in this case, but as the Court could pass on that
subject in this case without any violation of the rules of propriety, we submit as
to whether it would not be a great public benefit to do so. And the defendant in
error submits this question to the Court as being based by the bill of exceptions in
this ease.

We have alreadyg.xlled attention to the fact that there is no proof in this Record
to show that Woodford county had adopted Township organization.

Second, We call the attention of the Court to the sixth section of the seventh
article of the Counstitution of the State of Illinois, 1848, which is supposed to be the
only power in said instrument under which the Legislature could provide for that
maunner of transacting the business of a county. Now we submit that the article don’t
give the Legislature power to pass laws by which a township in any county can adopt
ordinances and become law-makers in any manner, and that especially in such a man-
ner, as to create confusicn in society. If the Legislature has the power to authorize
the inhabitants of a township to pass ordinances to prevent stock running at large in
that town, and to say by ordinance that there shall be no fences around the cultivated
lands in said town, they have equal power to authorize the voters of a town to say
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what shall be the punishment inflicted in that town for the crime of larceny, or mur-
der, or any other crime. Now, we take it that it won’t be claimed that the Legisla-
turc can grant any of those powers, and if not, can it be claimed that they can grant
the right to cne town, or a number of towns, to pass the kiod of ordinances that are
set out in this Record. If they can, then no man’s property is safe. If his horse
gets out of his stable, or pasture, and escapes to some adjoining town in some adjoin-
ing county, and the Pound Master gets him and puts him in his pound, and sells him,

(no matter for what price) the owner has lost him, for if the law-making power is

given to the voters, i’ it can be so given, then their powers are without limit.

Now,{¥e submit that the Court should lay down some rule of action in relation to
o . . - - g
the pow i of the Legislature under the sixth section of the seventh article of the
Constitufton of the State of Illinois, of 1éi}§

Now, we submit that in this case that under the instructions and the evidence in
this cause, that the jury could find the facts in favor of either of the parties; and as
it was their province to find the facts, and they did so find, that this Court will not
reverse this cause. .

For we subwit that substantial justice has been done by the jury in this cause
between the parties, as we think will appear from an examinaticn of the full Record
in this cause; and we ask the Court to look over the whole Record. And knowing
that the Court will decide this cause in accordance to the law in the case, we submit
this cause to your Honors in confidence:

CLARK & KELLER,
Attorneys for Defendant in Error.
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STATE OF ILLINOIS. SUPREME COURT.
Third Grand Division.
APRIT, TERM, A.D.18684.
ICHABQD W. CLARK, Praistirr v Error,

8.
SAMUEL LEWIS, DEFENDANT 1IN ERROR.

ERROR TO WOODFORD.

ARGUMENT AND BRIEF FOR PLAINTIFTF IN ERROR.

This was an action of Replevin, for the unlawful and wrongful detention of a
horse, commenced before a Justice of the Peace of Woodford County, and ap-
pealed to the Circuit Court, from whence it comes by Writ of Error to this Court.

The Plaintiff assigns for error.

1st. The giving of improper instructions by the court below, on behalf of the
Plaintiff.

2d. The refusal of the Court to give certain instructions asked by Defendant
below.

3d. The refusal of the Court to grant a new trial.

These several errors will be discussed in the order, in which they are here pres-
ented.

There are three instructions which are illogical and incorrect, and well calcu-
lated to misdirect the jury. The second instruction tells the Jury “that if there is no
evidence that the horse in controversy was running at large in the Town of Minouk
* then they should find for the Plaintiff.” This does not correctly state the conclus-
ion at which the jury should arrive. This was an action for the wrongful deten-
tion of the property, and the jury might well find that the property replevied
was thie property of the Plaintiff. Was this all they were to do under the issnes
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and evidence ? Clearly not. They were to pass upon the question of the wrong-
Jul detention of the property by the Defendant. This was the real and only ques-
tion in the case, and it is upon this question that this case comes here for re-hear-
ing. While the fact that the property was not found running at large at the time
it was impounded, was proper to be considered by the jury in passing upon the
question of the 7¢gktful sale of the property by the Pound Master, yet it was in
no sense proper to be considered by the jury, unless .they should find from the
evidence that the Defendant below, who purchasd the horse at the Pound Master’s
sale, had actual knowledge of the fact, that the horse was not going at large at
and before the time it was delivered to the Pound Master. All these questions
were very proper for the consideration of the Jury in determining the question
as to whether the horse in controversy had been rightfully sold, and the title to
the property transterred to Defendant by virtue of such sale. If the sale was reg-
ular and authorized by the Township ordinance, then the owner could only defeat
the title acquired by the purchaser at the Pound Master's sale in the manner
pointed out in the ordinance, Ifthe sale was not regular and legal then the purchaser
at such sale, only became a trespasser from the time of a demand made upon him
and a refusal to deliver np the property in pursuance of such demand. The mere
fact that the horse was not going at large would not warrant the jury in finding
the Detendant guilty of wrongfully detaining the property.

The fourth instruction is still more flagrantly erroncous than any of the others,
and I am quite sure that this Court will look in vain for the slightest evidence or

-circumstance in the case upon which to base such an instruction. T find no fault

with the general proposition of law announced in that instruction. The ditliculty is
that there is not anywhere in the record the least particle ot evidence to authorize
it. The only possible efezt of sueh an instruetion would be to mislead and con-
found the jury. No right minded man could say that the conduct of the Defendant
below was such as to lead him to believe that he was endeavoring to avoid the
Plaintift, who claimed the horse. The Defendant was a constable, and he left word
where the Plantitf would find him in case he should come for the horse. That in-
struction was based upon the principles laid down in the case of Johnson vs. Howe,
2 Gilman 344, where the party having the property in possession was absolutely
absconding at the time the writ was issned. Ilere the party having possession
of the property had made an appointment with the owner, and stayed untill called
away by the demauds of his business; and when he did go he left word where he
might be found. This Court has repeatedly decided that instructions announcing
only abstract propositions of law should not be given, unless they were warranted
by the evidence in the case.

Coughlin vs. The Peaple, 18 Il1. 266.

Dishon vs. Schorr, 19 Tl 59.

Hosley vs. Brooks, 20 Ill. 165.

Brown vs. Graham, 24 Ill. 628.

Calhoun County vs. Buck, 27 IIl. 440.

Atkinson vs. Lester, 1 Scam. 407.

Humphreys vs. Collier et al, 1 Seam. 53.

Lhicago, Burlington & Quiney R. R., vs. George, 19 TlL. 570.
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The siwth instruction announces that if the Pound Master neglected to give no-
tice, within fwenty-four hours after the property came inte his possession, then
the sale by the Pound Master was void. Would this neglect of the Pound-Master
invalidate the sale if all the other proceedings of the Pound Master were legal
and regular? The general law regulating these sales by a Pound Master provides
that they shall be conducted as nearly as may be in the same manner as consta-
ble sales are conducted under Exceutions. This taking up of an animal going at
large, by the Pound Master is in some respects smilar to the making of a levy by
a constable. In both instances, the property comes into the actnal possession of
the officer, and I apprehend that it would hardly be pretended that a delay of twenty-
JSour hours by a constable, in giving notice of a sale would render void a sale made
by him subsequent to that time. There arc some questions presented by the in-
structions, asked on the part of the Defendant below, and refused by the Court,
to which we now ask yout attention ; and we do so not so much, because they are
essential to a correct understanding and decision of this case, but rather because
these questions are becoming more frequent each day, and are of growing iw-
portance to the people who have under the Constitution adopted Township or-
ganization. Is the sale made by a Pound Master under an ordinance such as ex-
ists here, in the nature of a judicial sale, if it is, then is a purchaser at such sale
chargeable with notice, (in the absence of proof) of the irregularities in sales ot this
kind. Need the purchaser at such sale make any inquiry except that the officer
has power to make the sale, under the law. If the officer have such anthority
then the purchaser will not be affected by irregularities committed by the
officer in making the sale.

Giles v. Pratt, 1 Hill, (8. C.) 239

The last error assigned, is the refusal of the Court below to grant a new trial.
This the Defendant was entitled to.

1st. If the verdict was against the evidence.
2d. If the verdict was against the law.
3d  If the Court, by improper instructions misdireeted the jury.

The complaint charges the Defendant below with < wunlawfully, and wrongfully.”
detaining from the Plaintiff' the possession of a certain horse.  This was the
issue, this was the question, the jury wereto try. There was no other, and by
this complaint the Plaintiff must stand or fall. It was not the possession that
was wrongful, it was only the detention that was complained of. Now to constitute
a wrongtul detention, there must have been a demand for the property, and a re-
fusal to deliver it up in pursuance of such demand. Ilere the demand was neces-
sary in order to entitle the Plaintiff to a verdict, and there is no pretence that any
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demand was ever made until after the writ had issued. Itis insisted therefore that
the jury should have found the defendant no? guilty of the wrongful detention.

Amos vs. Sinnott, 4 Scam. 449.

Ingalls vs. Buckley, 13 Ills. 317.
Woodward vs. Woodward, 14 Ills. 467.
Pringle vs. Phillips, 5 Sandf. 157.

The argument of the Court in the case of Woodward vs Woodward above
cited is entirely applicable to this case, for there is nothing here to show that the
Plaintiff might not have obtained his property without resorting to legal process.
And it would seem to be in the highest degree unjust to require the Defendant
below to pay a large bill of costs when it might all have been avoided, if the
Plaintift had only demanded the property before the commencement of the suit.

The verdict is not only against the evidence, but the law. The 3d, 4th, and 5th
instructions asked and given on the part of the Defendant below, stated the law
as applicable to this case, and unless the jury had wholly dis-regarded those in-
structions, they must have found the Defendant not guilty of wrongfully detain-
+ng the property in controversy.

It is insisted therefore, that for all these reasons, the Court Lelow should have
awarded a new ¢rial.  Itis impossible to escape this conclusion in any view of this
case, for it comes within the principles announced iu all the cases, which have
ever been decided by our own and other Courts, in relation to the granting of new
trials.  Nor will-the old plea, that “substantial justice” has been done, avail the
Detendant here, becanse the suit is for a “wrongful detention,” when there is not
the slightest evidence of any detention at all; and it would be difficult to see the
“justice” of compelling the Plaintiff here to bear the burden of this suit, merely
because the Defendant neglected to demand the property before the commence-
ment of his suit, It is hoped that some of the questions presented here will re-
ceive the considerate attention of the Court, because they are of the utmost im.
portance to those portions of the State which have from necessity adopted these
pound regulatious, under the Township Organization law. It will be a source of
great relief to the people so situated, to be definitely advised of their rights, pow-
ers, and dutiesinregard to the exercise of the authority given them under the Town
ship Organization law, to pass laws and regulations in regard to the running at
large of domestic animals in their respective Townships. While the expression of
any opinion npon these questions is not essential to the determination of the ques-
tions presented in this case, it is lioped that they may not be entirely ignored
by thiz Court, JOIIN J. WEED,

Attorney for Plaintift' in Ervor.
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STATE OF ILLINOIS. SUPREME COURT.
Third Grand Division.
APRIT,. TERM, A.D. 188<4.
ICHABOD W. CLARK, Praixrirr 1v ERrROR,

8.
SAMUEL LEWIS, Derexpant 1x Error.

ERROR TO WOODFORD.

ABSTRACT.
Page

Teword  This was an action of Replevin, commenced by Defandant in error, against the
Plaintiff in error, before a Justice of the Peace, of Woodford County, and taken
by appeal to the Circuit Court of said County.

s Complaint made and summons issued, August 11th, 1863.

10

Samuel H. Lewis testified that he had seen the horse described in the Com-
plaintland Writ of Replevin, and that was Plaintifi’s horse. That he went to
Minonk to get the horse, and learned that Defendant had gone with the horse to
Metamora, to attend Court. That the Plaintiff sent Defendant word that he
(Plaintiff) was coming to get the horse. When e ot to Minonk he found De-
fendant had gone to Metamora; and that Detendant left word that he had waited
for Plaintiff to come, but that he, (Plaintiff}) did not come when he agreed to.

Said Samuel H. Lewis, on his Cross Examination, testified. That he saw de-
fendant at Metamora, the second day of the August Term of Court for 1863,
That he never saw Defendant before that time. That before he went to Metamora,
he went before Esq. Evans, a Justice of the Peace, of Woodford County, and

11 procured a writ of Replevin. That said writ was issued the day 8¢fore he saw
Defendant at Metamora.

WiLriax WheeLER being sworn, testified. That he was present when Plaintiff
demanded the horse of the Defendant. That Defendant refused to give up the
horse, unless Plaintiff would pay him six dollars, being one dollar besides the
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amount Defendant had paid for the horse at the Pound sale, in Minonk. On hig
cross-examination, witness testified that at the time Plaintiff demanded said horse
of Defendant, he, (witness,) had a writ of Replevin for said horse, and that he sery-
ed said writ and took said horse out of the possession of the Defendant, about
fifteen minutes after said demand was made. That the writ was issued and de-
livered to him, the day before said demand was made.

Defendant then called J. T. Taylor, who Dbeing duly sworn, testified that he
was Town Clerk of the town of Minonk, in Woodford County, that the book pro-
duced and shown him, was the Town records of said Township. The Defead-
ant, then offered and read in evidence, certain resolutions, adopted at the annual

%vn necting in Sag(Ll‘:own of Mmon]\, on he ].bt day of April, A. D. 1862.
?z{&b,;/jk,"é%&% ;,r ‘_M £ 0{54.&'&@7,{4“"’&{{‘?

f Rk K5 s <

Wm. B. Whitlin testified tlnt he published the Resolutions shown him for three
successive weeks in the “ Woodford Sentinel,” and that at the time said resolutions
were published, lic was publisher and proprietor of'said newspaper.

The following resolutions were then offered and read in evidence,—being re-
solutions unanimously passed, at the annual Town meeting held in the Town of
Minonk, on the 1st day of April 1862. Said resolutions were adopted after the
hour of two o’clock on said day, and to be in force on and after their passage.

The 1st Resolution provides that cattle, horses, mules, asses, hogs, sheep and
goats shall be permitted to go at large in said Town from the 1st to the 15th of
Feb’y in each and every year, and at no other time ; that if any such animals shall
be found going at large in said Town at any other, then, it shall be the duty of the
Pound Master, or Pound Masters, of said Town, to take up and impound the
same in the nearest Pound, and any person not a Pound-Master may take up such
animals, and deliver the saine to the Pound Master, who is required to receive
them.

Section 2d. Provides that any Pound-Master receiving any sunch animal shall,
within four hours thereafter, give notice thereof, by posting up the same
in three places in said Town, stating when the same were taken up, and a de-
scription thereof, and that such animals will be sold at the pound on a day to be
thercin named, not less than ten nor more than twelve days from the day said
notice shall be given, between the hours of one and four o’clock r. »r., and that
said Pound Master shall be allowed the same fees tor said service as constables are
allowed by law upon Execution.

Section 3d. Provides that the owners of any stock going at large, shall be liable

for any damage done by any animals unlawfully going at large in said Town.

Section 4th. Provides that Pound Masters shall feed, keep and maintain such
animals, and for so doing shall receive a reasonable compensation, which together
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other fees, shall be paid by the claimant out of the proceeds of sale, before they
shall be delivered up by the Pound Master. That Pound Masters shall be allowed
for receiving and discharging therefrom, every lorse, ass, mule, and all neat'cattle
ten cents each ;—for every sheep or lamb three cents each, for every hog, large
or small, five cents each.

Section 5th. Provides for the establishment of three Pounds in said Town of
Minonk.

Section Gth. Provides that any person bringing any horses, mulcs, asses or
cattle to the pound, shall be paid fifty cents each : for every hog orsheep, large or
small, ten cents each.

Section 7th  Provides that the several Pound Masters, in making sale of any
animals impounded, shall keep an account of all such sales, with a deseription of
the animals sold, with the amount of his fees and charges, and after deducting
the some therefrom, shall pay the balance to the Supervisor of the Town.

Section 8th. Provides that the owners of any animals sold, may reccive the
money for which the same was sold, from the P’nd Master, upon making proof of
property to the satisfaction of Pound Master, and that the owner of any animal
may, in like manner, recover from any Supervisor, the amount for which any ani-
mal has been sold, if applied for within one year from the time it is paid to such
Supervisor.

Section 9th.  Provides that the owner of any such animal may redeem the same
from such sale, by proving property, and paying to the purchaser the amount of
his bid, with ten per cent interest and reasonable expenses fur keeping the same over
and above the value of the use of such animal.

Section 10th. Provides that all moneys that shall come into the hands of
the Supervisor, as provided in Section 8, shall be forfeited to the Town if not
claimed in one year.

Secteon 11th Provides that any person purchasing any animals impounded shall
give Bond, with sufficient security, for the keeping of such animals in the County
of Woodford one year after the same are sold.

Defendant then offered and read to the jury the following resolutions, passed at
the annual Town BMeeting of said Town of Minonk, on the 7th day of April 1863,
viz:

Leesolved that the resolutions passed at the last annual Town Mceting, in rela-
tion to allowing animals to go at large in said Town, and impounding the same
be in force, for and during the year 1863. :
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Defendant then called W. G. Langworthy, who being duly sworn, testified.
That he was an acting Pound Master in the Town of Minonk, and that as such,
Pound Master be received into his keeping and custody the horse in controversy.
That said horse was driven to the Pound by two little girls by the name of Ryan
whose father lived on a farm about half mile from the Pound. That when the
horse was driven into the Pound he had neither saddle, bridle or halter onhim. That
he advertised said horse for sale on the 29th of July, and sold him on the 4th
day of August 1863. That there was due him as Pound Master, at the time said
horse was sold, three dollars and sixty cents. That said horse was sold to De-
fendant who paid him his Pound Charges, and that he delivered said horse to De-
fendant, who took him away swith him.

Defendant then offered and read in evidence, the Bond exeented by Defendant
to said Langworthy, which Bond was in compliance with section cleven of the or-
dinances offered in evidence.

Defendant then offered in evidence, the Writ of Replevin, with the return,
thereon, showing the time said writ was issued : and the time of service.

The Court, at the instance of the Plaintiff, gave the tollowing among other in-
structions,

It there is no evidence showi ing that the horse in controv ersy was running at
large within the ‘Town of Minonk, and if the Jur y find this, they will find for the
Plaintift.

If the Jury believe trom the evidence that Defendant w as running the horse off,
then the Plaintift had a right to obtain his writ, and pursue said Defendant with
his writ, and if such was the case, a demand was not neeessary.

The Jury are further instructed, that if they believe from the evidence, that the
said Pound Master had the horse from three o’clock ». . on the 25th day of July
1863 to the following Monday, without giving notice, that the law is for the Plain-
tift, so tar as the legality of the sale is concerned.

The Coust refused the following instructions.
Ist.  Amengst other instructions asked on the p:u't of the Defendant.

The Court instructs the Jury, that although the Pound Master had no right to
scll the liorses together, still, i they believe that the Defendant purchased said
horse at said sale, in good faith, then he, the said Defendant, would be an inno-
cent purchaser, and the taking of the horse by the I)ctcnd.u' t, was not wrongful,
aud the Jury should find the Defendant not guilty.



21 The court gave the instructions numbered 1, 2, 3, 4, 3, asked on the part of the

Defendant.

The Jury found the Property in the Plaintiff, and Defendant guilty of wrong-

23 fully detaining the same. Defendant entered a motion for a new trial, for the follow-
ing reassons :—

1st. DBecause the verdict is against the weight of evidence.

2d. DBecaase the verdict is against the law.

3d. Because the Court refused proper instructions asked on the part of the
Defendant.

4th. Because the Court gave improper instructions on the part of the Plaintift.

5th. Other general reasons.—

Which motion the Court over-ruled.
ASSIGNMENT OF ERRORS.

1st. The Court below erred in giving improper instructions on the part of the
Plaintiff.

~v

2d. The Court below erred in refusing to give proper instructions on the
part of the Defendant.

3d.  The Court below erred in over-ruling Defendant’s motion for new trial.
4th. The Cowrt below crred in rendering judgment upon the verdict.

JOHN J. WEED,
Atty’ for Plaintiff in Error.
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