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STATE OF ILLINOIS, SUPREME COURT,

Tairp Graxp Division,
APRIL TERM, a. . 1858.

&~

BRIEF OF POINTS AND AUTHORITIES.

1st. A sale of a chattel *, where the possession does not ac-
company and follow the deed, is void as to creditors and bona fide pur-
chasers.
Thornton vs. Davenport, 1 Scam, 296.

2d. So with chattel mortgages.
Murray vs. Burtis, 15 Wend. 212.
ZLook vs. Comstock, 15 Wend. 244,
1 Penn. R. 57.

3d. The provision, that the mortgagor may retain possession, is a mere
limitation of the right of a mortgagee, and when the time limited ex-
pires, either the mortgagee must take possession of the property, or the
law must sanction the rule, that the real ownership may be in one person
and the ostensible ownership in another.
Il vs. Carnley, 2 Hill 109.

4th. After default made, the mortgagee becomes the absolute owner
of the property, and the possession must accompany such ownership, if
the doctrine of Thornton vs. Davenport is to be sustained.
Burdick vs. Mc Vanner, 2 Denio 170.
Patchin vs. Pierce, 12 Wend. 61.
Fuller vs. Aiker, 1 Hill 475.

5th. But the statute itself is decisive in our favor on the question. it
declares all mortgages of personal property void, unless possession is
given to the mortgagee, except such as are acknowledged and recorded
as the statute directs, and those are declared to be valid, if bona fide, for
a space of time not exceeding two years, provided that the mortgage it-
selt shall provide for the possession of the property so to remain with
the mortgagor. In this case, the mortgage instead of providing that the



possession of the property should remain with the mortgagor at the time
it was sold to the appellant, expressly provided that it should not,
Letcher vs. Norton, 4 Scam. 575,
Fox vs. Burns, 12 Barb. 677.
Carter vs. Buckner, 3 Blackford 314,

6th. If the lien is for two years, irrespective of the time limited in the
chattel mortgage for the property to remain with the mortgagor, a very
wide door for fraud is opened in two ways, viz.: 1st. Every credit for 30
or 60 days, secured by chattel mortgage, the property mortgaged would
be protected from execution for two years, or the Judgment creditor must
prove that the debt is paid—a fact not at all within his knowledge.

2d. The possession of the mortgagor so long after the time, when by
the terms of the mortgage he should have surrendered it, gives him an
opportunity to dispose of it to innocent purchasers,

/ / {/ ) ’ 17,/’7,_,-"'“,) e
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STATE OF ILLINOIS, SUPREME COURT,

Temep Graxp Division,

APRIL TERM, a. p. 1858.
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BRIEF OF POINTS AND AUTHORITIES.

1st. A sale of a chattel mesbsmme, where the possession does not ac-
company and follow the deed, is void as to creditors and bona fids pur-
chasers.
Thornton vs. Davenport, 1 Scam, 296,

2d. So with chattel mortgages.
Murray vs. Burtis, 15 Wend. 212,
Look vs. Comstock, 15 Wend. 244,
1 Penn. R, 57,

8d. The provision, that the mortgagor may retain possession, is a mere
limitation of the right of a mortgagee, and when the time limited ex-
pires, either the mortgagee must take possession of the property, or the
law must sanction the rule, that the real ownership may be in one person
and the ostensible ownership in another,
Hull vs. Carnley, 2 Hill 109,

4th. After defanlt made, the mortgagee becomes the absolute owner
of the property, and the possession must accompany such ownership, if
the doctrine of 7hornton vs, Davenport is to be sustained.
Burdick vs. Me Vanner, 2 Denio 170,
Patehin vs. Pierce, 12 Wend, 61.
Fuller vs. Aiker, 1 Hill 475.

5th. But the statute itself is decisive in our favor on the question. It
declares all mortgages of personal property void, unless possession is
given to the mortgagee, except such as are acknowledged and recorded
as the statute directs, and those are declared to be valid, if bona fide, for
a space of time not exceeding two years, provided that the mortgage it-
selt shall provide for the possession of the property so to remain with
the mortgagor. In this case, the mortgage instead of providing that the
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possession of the property should remain with the mortgagor at the time
it was sold to the appellant, expressly provided that it should not,
Letcher vs. Norton, 4 Secam. 575.
Low vs. Burns, 12 Barb. 677,
Carter vs. Buckner, 3 Blackford 314.

6th. If the lien is for two years, irrespective of the time limited in the
chattel mortgage for the property to remain with the mortgagor, a very
wide door for fraud is opened in two ways, viz.: 1st. Every credit for 30
or 60 days, secured by chattel mortgage, the property mortgaged would
be protected from execution for two Years, or the judgment creditor mus
prove that the debt is paid—a fact not at all within his knowledge.

2d. The possession of the mortgagor so long after the time, when by
the terms of the mortgage he should have surrendered it, gives him an
opportunity to dispose of it to innocent purchasers,
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BRIEF OF POINTS AND AUTHORITIES.

1st. A sale of a chattel mesbmame, where the possession does not ac-
company and follow the deed, is void as to creditors and dona Jide pur-
chasers. :
Thornton vs, Davenport, 1 Scam, 296,

2d. So with chattel mortgages.
Murray vs. Burtis, 15 Wend. 219,
Look vs. Comstock, 15 Wend. 244,
1 Penn. R. 57.

3d. The provision, that the mortgagor may retain possession, is a mere
limitation of the right of a mortgagee, and when the time limited ex-
pires, either the mortgagee must take possession of the property, or the
law must sanction the rule, that the real ownership may be in one person
and the ostensible ownership in another.
Hull vs. Carnley, 2 FTY 109.

4th. After default made, the mortgagee becomes the absolute owner
of the property, and the possession must accompany such ownership, if
the doctrine of Zhornton vs. Davenport is to be sustained.
B Burdick vs. Mec Vanner, 2 Denio 170.
Patohin vs. Pierce, 12 Wend. 61.
Fuller vs. Aiker, 1 Hill 475,

§

5th. But the statute itself is decisive in our favor on the question. It
declares all mortgages of personal property void, unless possession is
given to the mortgagee, except such as are acknowledged and recorded
as the statute directs, and those are declared to be valid, it bona fide, for
a space of time not exceeding two years, provided that the mortgage it-
selt shall provide for the possession of the property so to remain with
the mortgagor.  Tn this case, the mortgage instead of providing that the
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possession of the property showld remain with the mortgagor at the time
it was sold to the appellant, expressly provided that it should not,
Letcher vs, Norton, 4 Scam. 575.
Fow vs. Burns, 12 Barb. 677,
Carter vs. Buokner', 3 Blackford 314.

6th. If the lien is for two years, irrespective of the time limited in the
chattel mortgage for the property to remain with the mortgagor, a very
wide door for frand is opened in two ways, viz.: 1st. Every credit for 30
or 60 days, secured by chattel mortgage, the property mortgaged would
be protected from execution for bwo years, or the judgment creditor must
prove that the debt is paid—a fact not at all within his knowledge.

2d. The possession of the mortgagor so long after the time, when by
the terms of the mortgage he should have surrendered it, gives him an
opportunity to dispose of it to innocent purchasers,
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