13843

Supreme Court of Illinois

No.

Schwariz

V8.

Schwaq&z

71641 =307



IN THE SUPREME COURT OF THE STATE OF ILLINOIS.

THIRD GRAND DIVISION.

John J. Schwarz, Appellant;
vs

l Appeal from Cook County Court of
Jules Schwarz, Appellee. ) :

Common Pleas.

‘ 0

This was an action of assumpsit by the appellee against the appel- 3

laut.

The declaration contains four counts in indebitatus assumpsit in the p. 4
uwsual forms for services of appellee to appellant as his clerk and agent’ ga 6,

The damages are laid at ten thousand dollars.

Plea general issue with notice of set off; with account appended. P. 9,
10

At the November Tenq, A. D,, 1857, the case was tried by a jury,
Verdict for the plaintiff; :5:12()0. Motion for a new trial: also in arrest P 1z
of judgment.  Both motions were overiuled and ju(]gfnent on the ver-
dict. ~ Appeliant exeepted ; prayed an appeal to this Court, and filed L

Lond and Lill of exceptions,



@)

The plaintiff called

Jacon RosexpERa, a wholesale dry goods mearchant, who gave ovi-
e
17 dence tending to prove that plnmmf was in defendant’s employmcnf.

thnt plmnuﬁ' often came to \\1tne,s> storo and- bounht goods; and es-

! timnutes p]nmtlﬁ"s services at $59 pcr mom.h nnd board.

"It was admitted Llnt, &ﬂmntlﬁ' ntm\ned m,u.;onty onithe d8th Aurrust
P 1861,

" On cross-ezamination witness stated that lie had frequently been in
P17 gofendant’s store since st of August, 18543 had seen plaintiff -cutting
and making shirts and selling them ; He acted as'clerk; defendant and
wiféwere also there. The store wiis 14 féet ‘front by 18 feet “decp;

stock worll from $5000 to $6000 3 withess phid his'cheapest clerk $360

a year without board. Defendant told him- plaintiff was his step-gon.

The lowest rate I pay salesmen is $500 4'year.

p. 18 "Davio Warrouskr stated that }ns business is clothes and piece
goods, that he has seen plaintiff prior to nn(l since 1855 cutting ouL
shirts and drawers and selling goods for defendant; would pay plnmt)ﬂ'
$50 per month and board. The lowest price I.have paid a clerk is
$400 and board; my clerks were accomplished clerks. The: plaintiff
was & cutter and a cutter is worth more than a clerk; saw the plaintiff

working for his father as well as a grown person.
Z g P

'

CaspER SusiERFIELD stated that plaintiff had been "in his fathers
store since 1854 cutting, ete.; has known both parties since 1850 ; plain-
{iff has been with defendant up to last spring witness is in the cloth-
ing business; and considers plaintift’s services worth $40 a month and

board.

p- 19




i e s . . o ot

{i£3
(3) ‘_
On cross examination states that he does not know that he has been p.19
m defendnnt’s store smce the sprmrr of 1855 or 1856; but in passing
t”ere smce tlleu h'ls seen plmnmﬁ" engnrvcd there has paid as }ngh as "
3600 nnd as Iow as from 8490 to 84:)0 n )mr for clerks in 1854 he

p.nd 875 a month nnd bonrd to a clerk \V]lO ten(lcd store nud sold
¢ AR SRS

goods;.has not]nnn‘ to do thh shlrt mnkmfr

Josr-:mx ScnyMavLz stntcs thnt he kceps a clothing and_ furnishing

store, including shirts; came to Chxcagv in 1851, and then got . ac- P- 20
quainted with the plaintiff and defendant; plaintiff superintended the
‘business for his father in{buying and cutting; went by the store every
-day 5 has sean, plaintiff epgaged: in business; he was cutting, selling, r &Cr3
(lefendant, was somcumea thete and sometlmgs not; he-did Dot seem to
interest imself much in the business.so much as. plaintiff;, plaintift
iseemed. (o shave. enticd caRtro) gﬂ:dle.busixxcss; is acquainted .with the
alue of services; paid -liis,,cgutpr $600 per year;, .clerk $450; would

give $1000 a year to plaintiff.

On cross examination—He said he never paid less than $400 ayear;

}mve no know!edge of snl_z_xriqs paid dry goods clerks; my opinion of the p. 20
value of services would not be based upon what others would pay.

Defendant here admitted that plaintiff continued to reside with him
in the same capacity as* bdore, till 19th April, 1857. © p.21

The plaintift rested. g :

The defendant called .-

CuristiaAy WrissAck—He stated that he has known the parties
since May, 1850; plaintiff boarded with defendant, and defendant p- 21
clothed and supported him; I lived for several months in defendant’s
family ; had opportunity to observe style of living; table well supplied,
board worth from $3 to $4 00 per week; is a tailor by trade; it would
cost $100 or $150 a year to clothe plaintiff, judging from the style ho
dressed, including hats, boots, &e.; I should think plaintift’s serviecs
worth as clerk from $300 to 8400 a year with board; the defendant’s
ihusiness was very ¥wited.




p- 21
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p- 23

()

Louis WiexpuLe stated that Lie is a merchant tailor; has known de-
fendant since he commenced business in 1851; wages are Jess now llu}u
six or twelve tnonths ago; #nd luss in 185¢ than a year ago;in 1854
from $9 to $10 per weck would be fair price for plaintiff’s services
during 1854 and 1855; and about $50 per month, without board, for
the year 1856 and till defendant lert defendant’s board was worth in
1854 §2 503 in 1855 $3 503 and in 1856 from $3 50 to $5 per week;;
has seen plaintiff often, and knows his style of dress; would take from

£100 ta $150 per vear to supply his style and quality of clothing.-

M. Bowex stated that he knows parties; sold defendant goods.
Had opportunity to see plaintiff often, and was able to_judge of the
value of his services; considers them worth $400 per year without
hoard: usual price for dry-goods clerks, the first two years, is about
$300 without board; I have paid as high as $600. Buses his estimate
of value upon amount of customn influenced by clerk and the quantity
he can scll. Has one clerk he pays $600 on account of custom
brought. - I have others equally capable to whom I pay less. Plain-
tiff has been cngaged with defendant since 1851. My clerks. scil

goods; don’t cut out garmente.
{ ga

Georce DexTER states: Was cook in defendant’s family; knows he

supported p]nint'iﬂ'.

Micnaen GLEESON states that he has known the parties some timej;
am acquainted with plaintiff, and can form an opinion of the value of

his services. Am boot and shoe maker; am in the habit of employing



clerks.  Considers phintiﬂ"s services worth fram 59 to $10 per week;
99

. 20

that is the highest salary I have paid a cutter an:d salesman. Tt re- P

quires long experience to learn to be a cutter’in shoe store.

Saram McDowirp stated that she has worked for defendant five or . 24
six years; plaintiff was with him during that time. He was clerk and
took eare of his father’s business: the defendant and his wife also
assisted.  Plaintiff had considerable time to himself; attended pretty P 24

close to business when anything to be done.

ITe attended to selling, collecting and cutting out shirts; it-does not D 24
require much skill to cut out a shirt; we have patterns for everything;

never saw him neglect work; no oue did cutting but he.

The appellant in order to ghow amount of money paid by him to

defendant, then oftered in evidence an affidavit made in this ecause by gt
plaintiff, on 29th September, 1857, in which he states he is worth
$1,000, and offered to follow it up by proof that plaintiff had no prop-
erty when his services commenced, and that he was in receipt of no
regular salary while with the appellee; that the said afiidavit was P* 26

wade shortly after leaving the appellee’s service; and that he had been

in no active or lucrative employment since then.

"The court refused to admit the evidence, and appellunt exeepted.



(6)
The defendant asked the following ‘ThitFietions

1. If the Jury believd;ifrom the tvidence; that the plaintiffy prior to

p. 27 his mnjo‘ﬁﬁy, lived in, and was 2 member of the defendant’s family,-

and that the defendant stood towards him in the relation of parent;

and that prior'to such time the: plaintift-wasin:thio - habit of rendering

service to, and being supported by the defendant in this case; the plain® -

tiff must prove an express contract for wages, if he continues to live
with. his father after altaining. his majorityyin erder. to centitlé. him fo
" yecover for services performed since such time, even glthough he has

rendered such services.

Aaly 3o T
2. No contract for payment of wages by father to son, for services

o
o
-~

performed by the lutter can be implied; such contract must be ex-

3 {2 o0 canl =olies a3k . -
s M o wal ot aaisen eaw datfzer il &

pressly provén.

o7 The Jury, in determining the value of the plaintiff's services to de-

28 fendant, must take into consideration the extent of defendant’s business.

‘Which instructions were severally refused and appellant excepted.

The court gave this instruction.

4. The Jury will not take intd consideration any services performed
P27 by plaintiff for defenuant, prior to August, 1854, the time of his at-

taining his majority.



7

Errors Assigned.

..~ 1.7 Thecourt erred in refuging. to admit appellee’s affidavit—it being
-a part of the record.
2.'The court erred in refusing to- admit-the proof offered to follow
- up-“the affidavit..

+ 8. The court erred in refusing to’ ndmit - the. proof offered irrespee-
“tive of the affidavit.

4. The court erred in refusing each of the .instructions refused on

part of defendant. y

o

PR PR

5. The verdict was against the law of the case.
6. The court erred in refusing the motion for a new trial.

7. The verdict was against the evidence.

0. R. W. LULL,
Appellant’s Att'y,
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IN THE SUPREME COURT OF THE STATE OF ILLINOIS.

THIRD GRAND. DIVISION.

Appeal from Cook County Court. of
Common Pleus.

" John J. Schwan, Appellnnl %

Jules SL]I\\ arz, \ppellu

This was an action of 1ssumpsit-by the appellee against the appel- p.3

lant.

The declaration contains four counts in indebitatus assumpsit in the p. 4
wsual forms for services of nppellge to appellant as his clerk and agent’ -71 6,

The dumages are luid at ten thousand dollars.
Plea general issue with uotice of set off; with account appended. p. 9,

At the November Term, A. D., 1857, the case was tried by a jury,
Verdict for the plaintiff, $1200. Motion for a new trial: also in arrest P 12
of judgmeut. Both motious were overiuled and judgment on the ver-
dict.  Appellant excepted; prayed an appeal to this Court, and filed e

bond and bill of exceptions.




(2)
_ The plaintiff called W
1 Mae s “ ' ‘ ’
.- Jacon RosENBERG, a wholesale dry. goods merchant, who gave evi-
£ 17 -dence tending to prove that plaintiff .was in defendant’s employment;;

i that plaintiff. often came to witness's store and bought goods; and- es- |

timates plaintiff’s services at.§50, perimontluand board.
1] ) A S -
It was admitted that plnint.iﬂ‘ attained majority on the 18th August,
1854, : \ G el Y : . .
On cross-examination wlitness st.ntod:‘t.l‘ir‘lt ];e bad frequently been in
‘defendant’s store since 1st of Auwu:t 1854 ]md scen plaintiff cuttmg
and making shirts and selhnn' Lhem he acbed as clerk; defendnnt nnd
'w1fe were also there. The store w(\a 14 feet front by 13 feet deep,
stock worth from $5000 to 86000 witness pmd his chenpeat clerk 3300
a _year without board. Defendant told him plaintiff was his step-son.
The lowest rate I pay salesmen is $500 a S'car.

i

p.‘!lé Davip Warrouskr stated that his business is clothes and piece
goodb, that he has seen plaintiff prior to and'since 1855 cutting out
s]nrts and drawers and selling goods for defendant; would pay plaintift
$50 per month and board. The lowest pnce 1 have paid a clerk is
8100 and board; my clerks were accomplished clerks. The plaintift
was a cutter and a cutter is worth more than a clerk; saw the plaintiff

working for his father as well as a grown petson.

CaspEr SumMerrIEL stated that plaintiff, had been in his’ father’s
‘storo since 1854 cutting, ete:; has known both parties since 1850 plain-
tiff has been with defendnnt, up to last spnurv witness is in the cloth-
ing business; and considers plaintift’s servwes worth $40 a month and
board.




(3)

On cross.ezamination states that he does not know that hé has i)éen

p-19

in defendant’s store since the spring of 1855 or 1856; but in passing |

$600,:and as low ds'from $400:10 8450 a year for clerks; in- 1854: he

pz:id $25 a month aind board te a ‘clerk who tended store and sold,

gboas; has nothing to d¢'with shirtamaking.

Josepi ScuyALTz states that he keeps a clothing and furnishing

store, including shirts; ¢aid8 to" Chileazo in'1851, ‘and then got ac-

" quainted with the plaintiff and defendant; plaintiff superintended the

bnamess for hlS father in buymrr nnd cutting; went by the store every

i
dm 3 has seeu plnmmf cmmrved in l\usmess he was cutting, selling, &e. ;.

rl‘fendnnt wns sometune‘s \]IOIC and’ so;netlmes not; he did not seem to
mlmest ]nmselt mudl in Lfle busmeas so much as plmntlﬂ plamtlﬂ
:.eome(l bo lmve onure contro] of the busmess, is ncqumnbed with the
value of services; pmd Iis cultu $600.per year; clerk 81:)0, would

give $1000 a year to pl uuuﬁ

On cross examination—He said he never paid less than 3400 a year;

“‘have no know!ledge of salaries paid dry goods clerks; my opinion of the

valde of services would not be based upon what others would pay.

Defendant here admitted that plaintiff continued to reside with him
in the same capacity as before, till 19th April, 1857.

The plaintift restad.

The defendant called

Cutustiay Weisnaok—He stated that he has known the parties
since May, 1850; plaintiff’ boarded with defendant, and defendant
clothed and supported him; I lived for several months in defendant’s
family ; had opportunity to observe style of living; table well supplied,
board worth from $3 fo $4 00 per week; is a tailor by trade; it would
cost $100 or $150 a yéar t6 clothé plaintiff, judging'from™ the style he
dressed, including hats, boots, &e.; I should thiuk ‘plaintiff’s serviecs
worth as clerk from S{I’_:O_O to 8400 a year with board; the defendant’s
business was very limited.

“tlicro since thien, has seen plaintiff'engnged there; has paid as high as

p- 20

p- 20

p- 21

p- 21



p.- 21

p. 22

I 29

P23

p- 23

: 0 *

Louts WienpuLe stated that hesis a merchant tailor; has known de-
fendant since he commenced business in 1851; wages are less now than
six or -twelve month; 1904 and less in 1851 than a year ago; in 1854
fiom sﬂvto $10 per weck would be fair price for plaintiff’s services
during 1854 and 18553 and about $50 per month, without board, for
the year 1856 and till defendant l«-l't; defendant’s boand was worth in
1854 $2 503 in 1855 $3 50.;_:uul in 1856 from $3 50 to $5 per week;; _
has seen plaintitt often, and knpws Lis'style of dress; would take from

§100 to $150 per year to supply his style and quality of clothing.

M. Bowen stated that he knows parties;-sold defendant goods.
Had opportunity to see plaintift often, and was able to_judge of the

value of his services; considers them worth §400 per.. year -without

.hoard:.usual price for dry-goods: clecks;-the:first two yeas, is1about

'$300 without board; I ]1.'1\'(; paid as high ag $600. - Bases his estimnate

of value upon amount of custon influenced by clerk and the quantity
he can sell. Has one clerk he pays $600 on account of custom
brought. . I- have others equally capable to whom I pay less. Plain-
UM has been cngaged with defendant sinee 1851, My clerks sell

goods; don't cut out garmente.

GeoreE DEXTER states: Was cook in defendant’s family; knows he

‘supported plaintift.

MircnaeL GLEESON states that he has known the parties some time;
am acquainted with plaintiff, and can form an opinion of the value of

his services. Am boot and shoe maker; am in the habit of employing



(5)

clerks.  Considers plaintiff’s services worth from $9 to $10 per week;
that is the highest salary I have paid a cutter an-l salesman. It re-

quires long experience to learn to be a cutter i shoe store.

P 25

Saram McDoxarp stated that she has worked-for defendant five or |, 24

six years;. plaintiff was with him during that time. e was clerk and

took eare of his father's business: the defendant and his wife also

assisted.  Plaintiff had considerable time to himself; attended pretty p. 24

close to business when anything to be done.

He attended to selling, collecting and cutting out shirts; it does not p- 24

require much skill to cut out a shirt; we have patterns for everything;

never saw him neglect work; no one did cutting but he.

The appellant in order to show amount of money paid by him to
defendant, then oftered in evidence an affidavit made in this ecause by
plaintiff, on 29th September, 1857, in which he states he is worth
$1,000, and offered to follow it up by proof that plaintitf had no prop-
erty when his services commenced, and that he was in receipt of no
regular sulary while with the appellee; that the said aflidavit was
mado shortly after leaving the appellee’s service; and that he had been

in no active or lucrative employment since then.

The court refused to admit the evidence, and appellunt excepted.

p. 25



(®)
The defendant asked the fol]ow.ing instructions:

1. }.If. the Jury be]iev'e,-frém_ the_,t_v:.(.’i.encje, that the plaintiff,. prior to

P- 27 pig majority, lived in, and was a member of the _detendant’s family,
and that the defendant stood towards him in the relation of parent;

and that prior to such time the plni_nti_f_t";w}ag;._in :the hnb_it of rondgx_-ing
service to, and being supported by the defendant in this case, the plain-

tiff must prove an express contract for wages, if he contirties to live

with his father after attaining his majority, in ordc; to _enti't:]e _hirp to
,.,et-:éw.er fo? i peﬂ'onﬁed t;iné%z such’ time, ei('en 3|Ithoug:]1 he lms
rendered such services. . ‘ £k

-

2. No contract for payment of wages by father-to soti fér ¥ervices
P. 27 performed by the lutter can be implied; such contract must be ex-

pressly proven. w458 W el adh bniaes sy 9oy 5T

on The Jury, in determining the value of the plaintift’s services to de-

28 fendant, must take into consideration the extent of defendant’s business.

Which instructions were severally refused and appellant excepted.

The court gave this instruction.

4. TheJury will not take into consideration any services performed
b S . .
- 27 by plaintiff for defenuant, prior to August, 1854, the time of his at-
taining his majority.

P



E
Errors Assigned. i

" 1. Thé coutt erred in refusmg to J.dmlt. appellee s affidavit—it bemg
a part of therecord, = o :

2. The court erred in’ refusmrr to admit the proof offered to follow
uP “the aﬂidzmt e i Ouie s T -

.

'3, The court erred in refusing to admit the proof offered irrespec-
tive of the affidavit. i B

4. The court erred in refusing each of the instructions refused on
part.of defendant.. . - ° . P
5. The verdict was against the law of the case.

v

8. The court crred in refusing the motion for a new trial.

L |

%..The verdict was against the evidence.

0. R. W. LULL,
Appellant’s Ati."y.
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IN THE SUPREME C.OU'RT OF THE STATE OF ILLINOIS.

TIIIRD GRAND DIVISION.

'J”l.m J. Sclm::\srz, Appellant, Appeal from Cook County Court of
Jules Schwarz, Appellee. (,om{nou s

S
This was an action of «ssumpsit by the appellee against the appel- 3
laut.

The declaration contains four counts in indebitatus assumpsit in the P4
wsual forms for services of appellee to appellant as his clerk and agent” 9 G
. 7

Thie damages are laid at ten thousand dollars.
Plea general issue with uotice of set off; with account appended. p- 9,
10

At the November Term, A. D., 1857, the case was tried by a jury,

Pt y ot et . . . 2
Verdiet for the plaintiff, $1200. Motion for a new trial: also in arrest P I
of judgment.  Both motions were overiuled and judgment on the ver-

p. 13

dict.  Appellant excepted; prayed an appeal to this Court, and filed ;

Lond and Lill of exeeptions.



p- 16
A7,

p18 -

(2)

The plaintiff called

JAcon Rosmunsuc, a whnlesxﬂc rlry gzoods merclmnt, who gave evi-
dence tending to prove that plaintiff was in defendant’s employment;
*that plaintiff often came to witness's store and bought goods; and cs-

timates plaintiff’s services at $50-per month and board.

Tt was ndmxtted that plmnuﬁ attmmd ma]orlt.y on the 18&11 Angust, ,
1854

On cross-examination witness stated that he hud frequently been in
d«.fend.mta store since st of Au«rust 1854; had scen p]mnt)ﬂ cuttmg
and umkmrr shirts and selling them; he acf.e-l as clcrk defendant ‘and
w1fe were also thexe. The store was 14 feet front by 13 feet dcep,
stock worth from $5000 to $6000; witness paid his cbenptst clerk $360
A year without board. Defendant told him p]alntlff was his step-gon.

The lowest rate I pay salesmen is $500 a year.

Davio Wharrouskr stated that his business is clothes and pieco

"~ goods; that he has seen plaintiff prior to and since 1855° cutting oat

P 19

shirts and drawers and selling goods for defendant; would pay plaintiff
$50 per month and board. The lowest price I have paid a clerk is
$400 and board; my clerks were accomplished clerks. The plaintift
was a cutter and a cutter is worth more than a clerk; saw the plaintiff

wqu@g for:his father as well as a grown petson.

" CAsPER SUMMERFIELD stated that plumtlﬁ had been in his father’s,

. store since 1854 cutting, ete.; has known both parties since 1850; ; plain-

tiff has been with defendnnt, up to last sprmn' witness is_in the cloth--

Lng 1()lmsmeas and considers plaintiff’s services worth $40 umonth and.
OAT



(3)
. ?On ‘i:rosg examination states that he does not know tl;nt he has been p'19
1 in defendant’s store since the spring of 1855 or 1850; but in passing
‘thicre since thien, has seen plaintiff Engnévéd there; has paid as high as -
'$600, and as low as from $400 to 8450 a year for clerks; in 1854 he
p:-fc.l $25 a month and board to a clerk who tended store snd sold

“goods; has nothing to do with shirt making.

Josern Scn\:AL'rz stntes tlnt. he keeps a clothing and,furnishing
store, mcludmn' shirts; came to Clucarro in 1851, and then got ac- p. 20
quainted with the pluintiff and defendant; plaintiff superintended the
Dbusiness for his father in bu)mrr '\nd cutting; went by the store every
day, has seen pl'\muﬁ' ennnrred in bubmess he was cutting, selling, &e. ;
(lzfendunt wis sometnnes lhele .m(l sometlmes not; he did not seem to
mlcrcqt lnmself huch in the busme;s so ‘much as plaintift; p]amnﬂ
seomed to hme r-nurc contro] of the busmesb, is acquainted with the

+atue of semces, lmd lus culten $600 per ¥ear; clerk $150; would

give $1000 a year to plmntlf}.

On cross examination—He said he never paid less than $400 a year;

have no know'edge of snlaries paid dry goods clerks; my opinion of the

‘alue of services would not be based upon what others would, pay.-
Dcfendzmt, here admitted that plaintiff continued to regl(‘k’; \;vat'h him
in the same capacity as before, till 19th April, 1857, p-21

The plaintift rested.

The defendant called

Curistian Werssack—He stated that He Kas known the parties
since May, 1850; plaintiff boarded with defendant, and defendant p-21
clothed and supported bim; I lived for several months in defendant’s
family ; lnd opportunity to observe style of living; table well supplied,
board worth from $3 fo 84 00 per week; is a tailor by trade; it would
co~t £100 or $150 o )eur to clothe plaintiff, Jjudging from (he style he
dyessed, mclud’ng hats, boots, de.; I should thiuk plaintift’s serviecs
c}r;lk “from £300-to $400 a year with board; the defendant’s
rcea was very limited.

xortlt a5




4

p. 21 : Lours WignouLe stated that he is & merchant tailor; has known de-
' fendant since he commenced business in 1851 ; wages are less now than
six or twelve months ago; and less in'1851 than a year agoj in 1854
fiom $9 to $10 per week would be fair price for plaintiff’s services
during 1854 and 1855; and about $50 per month, without board, fér
the year 1856 and till defendant Iett; defendant’s board was worth in
1854 $2 503 in 1855 §3 503 and in 1850 from $3 50 to $5 per week ;
has seen plaintitf-often, and knows his style of dress; would take from

%100 to $150 per vear to supply his style and quality- of ¢lothing.

Mr. Bowen stated that he knows parties; sold defendant goods.
Had opportunity to see plaintiff often, and was able to_judge of the
value of his services; considers them worth:§400 per year ‘without
hoard: usual price for dry-goods clerks, the first two years, is’ abiout”
$300 without board; I have paid as high as $600. Buases his estimate
of value upon amount of customn influenced by clerk and the quantity
he can scll. Has one clerk ha pays $600 on naccount of custom
p. 23 brought. I have others equally capable to whom I pay less. Plain-

tiff has been cngaged with defendant since 1851. My clerks sell

goods; don’t cut out garmente.

GEorGE DEXTER states: Was cook in defendant’s family; knows he

supported plaintiff.

MionaeL GLEESON states that he has known the parties some time;
am acquainted with plaintiff, and can form an opinion of the value of

his services, Am boot and shoe maker; am in the habit of employing .



=)

elerks.  Considera plaintift’s services worth from $9-to $10 per week; -

that is the highest salary I have paid a cutter and salesman. It re-
quires long experience to learn to be a cutter in shoe store.

Saran McDowxarp stated that she has worked for defendant five or
six.years; plaintiff was with him during that time. He was clerk and
took care of his father’s business: the defendant and his wife also
assisted.  Plaintift had considerable time to himself; attended pretty

close to business when anything to be done.

; He attended to selling, collecting and cutting -out shirts; it does not
require much skill to cut out a.shirt: we have patterns for everything;

never saw him neglect work; no.one did cutting but he.

I‘ho appellant in order to show amount of money paid by him to
defendant, then oftfered in evidence an affidavit made in this cause by
phaintiff, on 29th September, 1857, in which he states he is worth
$1,000, and oftered to follow it up by proof that plaintiff had no prop-
erty when his services commenced, and that he was in receipt of no
regular salary while with the appelleej that the said aflidavit was
made shortly after leaving the appellee’s service; aud that he had been

in no active or lucrative employment sinee then.

The- court refused to admit the evid it exeepted.

p- 28

p- 24

p- 24

p- 24

p. 26



(6)
The defendant asked the following instructions:

1. If the Jury believe, from the (vicence, that the plaintiffy prior to

p- 27 his majority, lived in, and was a member &f the detendant’s fm}lllj,
and that the defendant stood towards him in the relation of parent;

and that prior to such time the plaintiff was in the habit of rendering
service to, and being suppérted by the defendant in this case; tﬂilq‘plnin;-!-

tiff must prove an express contract for wages, if he continues to live

with his father after nltammg ]ns mn_]onty, m order to crititle him to
x.ucover for servn.es perfouucd smce such lee, e\ en :\lthough he ln>

7 RS O sl

rendered such services.

e ™y
SR

2. No contract for payment of wages by father t&'‘60STor séivices
p- 27 performed by the lutter can be implied; such contract must be ex-

pressly pfoven. anan s Ya el add Ngans wng it adT 2

‘

P27 The Jury, in determining the value of the plaintift’s services to de-

28 fendant, must takeinto consideration the extent of defendant’s business.

Which instructions were severally refused and appellant excepted.

The court gave this instruction.

% 4. The July will not take into consideration any services performe(l
=" by plaintiff for defenuant, prior to August, 1854, the time of Tkt
taining his majority.

P :



-~

FErrofs Assigned.

1. “The court erred in refusing to admit appellée’s affidavit—it being

a part of the record.

2, THs court erred in refusing o admit the proof offered to follow
up the affidavit. ;

3. The court erred in refusing to admit the proof offered irrespec-
tive of the affidavit.

4. The court erred in refusing each of the instructions refused on - °

part_ of. defendant.
5. The verdict was against the law of the case.
8. The court erred in refusing the motion for a new trial.
7. The verdict was against the evidence: *
0.'R. W. LULL,

Appellant’s’Att'y.:
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iN THE SU?RE)IE.-COU:R1‘ OF THE STATE OF ILLINOIS.

THIRD GRAND DIVISION.

Appeal from Cook County Court of

s, : 5
Common Pleas.

Jules Schwiiz, :\p])(r"l;e.

John J. Schwarz, Appellant, 2

This was an action of assumpsit by the appellee against the appel- P8

lant,

The declaration contains four counts in indebitatus assumpsit in the P 4
Wl forms for services of appellee to appellant as his clerk and agent” 9 6
! ; .
The damages are Jaid at ‘ten thousand dollars.

\

Plea general issue with notice of set oft; with account appeniled.

At the November Term, A. D., 1857, the case was tried by a jury,
Verdiet for the plaintiff, $1200.  Motion for a new trial: also in arrest p 12
of judgment.  Both motions were overiuled and judgment on the ver-
dici.  Appellant excepted; prayed an appeal to this Court, and filed R

Lond and bill of exceptious.



6
P17

p-17

p-18

p- 19

(2)
The plaintiff called :

JAcon Rossxnsnc, a wholesale dry goods merchnnt, whq gave ev A
dence tenrhng to prove t]mt p]mntlff was in defendnnt’s employment .

that’ plaintiff often came to “ltneas S storo and bourrht goods; zmd s

tiates plaintiff’s services at 850 pcr monlh and board.

Itwas admltted let plnmuff nlmmed ma_;onty on the 18th August ¥

1854.

'

" On-cross-ezamination witness stated that he had frequently been in

L defendant’s store sinct 1st of Afigust, 1854; had seen plaintiff - cutting

and making shirts and selling them; he acted ‘as'cletk; ‘defendant’ dfid

‘wife were also there. - The store was 14 fedt’ front' by 18 feet.deep;

stock worth from $5000 to 86000; witness paid his cheapest clerk $360
a year without board. Defendant told him plaintiff was his step-son.

The Jowest rate I pay salesren is $500 a year.

BRI .
Dayio Warrousxr stated that his business is clothes and piece

goods; that he has seen plaintiff.prior to and since 1855 cutting: out
shirts and drawers and selling goods for defendant; would pay plaintiff
$50 per month and board, The lowest price I have paid a clerk is
8400 and board; my clerks ‘were accomb]isbed clerks, The plaintift
was a cutter and a cutter is worth more tlmn n ‘clerk; saw the plaintiff

working for his father as wel] a5 a grown petson.

CAsPER SUMMERFIELD stated that plaintiff ‘had been in his father’s
store since 1854 cutting, etc, » ; has known both pnrhes since 1850 ; plain-
tiff has been with defendnut up to last sprm«r ‘witness is in the cloth-
;)“g 3“5‘“059 and considers plaintift’s services worth 40 a month and

oar



@)

On cross examination states that he does not know that he has been
in defendant’s store since the spring of 1855 or 1856; but in passing

ﬂmm since then, has seen: plmntlﬁ" engnged there has paid as high as

$600,- nnd as low as from 8400 lo 84;)0 a yenr for clerks; in 1854 he ¢

'puxd 8’5 a mont.h nnd board to a clerk who tended store and sold

goode, lms not.hmfr to do \v1th shlrt m'tl\mg

JosEpnt SchALTz states that he keeps a clothing and furnishing
store,-lncludmg ghirts; ca.me to Clncago in 1851, and thqn got, ac-
qunmted with the plulntlﬁ und def‘endnut phmtlff supermteuded the
business for his father in buying and cutting; went by the store every

:day; has seen plaintiff engaged in husiness;, he was cutting, selling, dec. ;

p: “19

p- 20

efendant, was sometnnes lhel,q :md someumes not; he did Tot seem to

sinterest lnmsqlf roych. in: the, bu\smeas 50, much as pl'unhff, plaintift
:seemed to have entire.contrpl of the. b_u,gmess, Jds_acquainted with-the
value of services; paid his eutter $600 per year; clerk $450; would

give $1000 a year to plaintiff. o

On cross examination—Ho said he never paid less than $400 a year;
have no knowledge of salaries paid dry goods clerks; my opinion of the
value of services would not be based upon what others would pay.

p- 20

Defendant here admitted that plaintiff continued to reside with him -

i the same capacity as before, till 19th April, 1857.

The plaintift rested.

The defendant called

CurisTiay Weissack—He stated that he has known the parties
since May, 1850 plnintiﬂ' bourded with defendant, and defendant

.clothed and supported him; I ]ned for several months in defendant’s:
family; had opportunity to observé style of lwmg. table well supphed,.

board worth from $3 fo $4 00 per week; is a’tailor by trade; it would
cost $100 or $150 a year to clothe plaintiff, judging from the style he

dressed, including hats, boots, &e.; I should thiuk p]mnllﬂ’s serviccs

p- 2t

p- 21

worth as clerk from $300 to 8400 a year \v1th bonrd the defondant’s

hqsmpﬂ\\ns very lmubed



p- 21

p- 22

P 23

p. 28

(4)

i;oms WiexpuLk stated that he'is a ﬁ)cm]n::nt tailor; has known de-
fendant si.nce he commenced business in '1851: wages are less now than
six or twelve months agoj and less in 1851 (han a year ago;in 1854
fiom $9 to $10 per week would be fair price for plaintiff’s services
during 1854 and 1855; and about $50 per month, without board, for
the year 1856 and till d(-f»ml.mt ]\ 1i; defe u«l.mla board was worth in
1854 $2 50; in 1855 §3 :)0, und in 1856 froin $3 50 to $5 per week;
Tias seen piaintiff often, and knows his style of dress; would take from

£100 to $150 per vear to supply his style and quality of clothing.

Mr. Bowex stated that he knmvs parties; sold defendant goods.

- Had opponumty to see plmuuﬁ ullwn, and was able to_judge of the

“value of his services; considers them worth' $400° per ‘year “without

hoard: usual price for dry-goods clerks, the first two years, is about
$300 without board; I have paid as high' as $600. Buses his estiate
of value upon amount of custom influenced by clerk and the quantity
he can sell. Has one clerk ha pays $600 on account of custom
brought. I have others equally capable to.swvhom I pay less. Plain-
uff has been cngaged - with defendant since 1851, My clerks sell

eoods;- don’t cut out garmente,

Grorce DEXTER states: Was cook in defendant’s fumily knows he

supported plaintift. |

MiciaEL GLEESON states that he has known the parties some time;
am acquainted with plaintiff, and can form an opinion of the value of

his services. Am boot and shoe maker; am in the habit of employing



(3)

clerks.  Considers plaintift’s ser\'ices worth from $9 to $10 per week;
-that is the highest salary [ lx,ne paid a cuucx anl salesman. It re-

qunes long experience to lmrn to bt, a cutter in shoe store.

Saran McDoxarp stnted L]mt slu. lns worked for defendant five or

six years; plaintiff was with him dununr th.lt time. He was clerk and

took care of his father's business: the defendant and his wife also

assisted.  Plaintiff had considerable time to himself; attended px'etL)"

close to business when anything to be done.

, He attended to selling; co]lecting and cutting out shirts; it does not
require much skill to cut out a shirt; we have patterns for everything

never saw him negleet work; no one did cutting but he.

“The appellant in order to show amount of money paid by him to
defendant, then offered in evidence an affidavit made in this cause by
plaintiff, on 29th September, 1857, in which he states he is worth
$1,000, and offered to follow it up by proof that plaintift had no prop-
erty when his services commenced, and that he was in receipt of no
regular salary while with the appellee; that the said aftfidavit was
wade shortly after leaving the appellee’s service; aud that Le had been

in no active ot lucrative employment since then,

The court refused to admit the evidence, and appellunt excepted.

P-

p-

—
&

23

p- 24

p-

pP-

25

26



(©)
The defendant asked the following instructions:

1. If the Jury believe, frérﬁ the cvidence, that the plaintiff; prior to

P- 27 pi majority, lived in, and was a member of the defendant’s Afamil)j,

 and tl]i'l.t'. the defendant stood towards him in the- rolation of parent;

and that prior to such time the plaintiff was in the habit of rendering

service to, and being supported. by the:defendant in this case, the plain-

tiff must prove an express contract for wages, if he continues to: live

with his father after attaining his majority, in order to entjtle him to

recover fpr.services performed * since .x_;}_xc_h?,p:ule, even although-he has
rendered ;;';cll services.

2. No contract for payment of wages by father to son, for services
Juzonshed o Nas
p- 27 performed by the lutter can be implied; such contract must be ex-

pressly proven.
S

P21 The Jury, in &etermining the value of the plaintiff's services to de-

28 fendant, must takeinto consideration the extent of defendant’s business.

‘Which instructions were severally refused and appellant excepted.

The court gave this instruction,

4. TheJury will not take into consideration any services performed,
2 L y
U by plaintiff for defenuant, prior to August, 1854, the tjme, of, his at-.
taining his majority..

P-



<
Errors Assigned.

1. The court erred in refusing to admit appellee’s affidavit—it being’
a part of the record.

2. The court erred in refusing to adnit the proof offered to follow
up the affidavit.

'3." The court erred in refusing to admit the proof offered irrespec-‘-

tive of the affidavit.

4. The court erred in refusing each of the instructions refused on .

patt of defendant.
5. The verdict was against the law of the case.
8. The court erred in refusing the motion for a new trial.

7. The verdict was against the evidence,

0. R. W. LULL,
Appellant’s Atty,
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<IN THE SUPREME COURT OF THE STATE OF ILLINOIS.

THIRD GRAND DIVISION.

Appeul from Cook County Court of

28 :
Common Pleas.

John J. Schwarz, Appellant,
Jules Sch\\':m’., Appellee.

This was an action of assumpsit by the appellee agaiust the appel- p.3

Iatit.

The declaration contains four counts in indebitatus assumpsit in the o4
wsual forms for services of appelles to appellant as his clerk and agent” 9 6,
{

The damages, are laid at ten thousand dollars.
Plea general issue with uotice of set offj with account appended. p- 9

At the November Term, A. D., 1857, the case was tried by a jury,
Verdiet for the plaintiff, $1200. Motion for a new trial: also in arrest P
of judgment.  Both motions were overtuled and judgment on the ver-
dict.  Appellant excepted; prayed an appeal to this Courl, and filed =

Loud and Lill of exceptions.



1
R

p. 17

'p.]é

p- 19

=
defendant’s store smce 1st of All"ll:t 18

RS2

- The plaintiff called ol s ot -

- Jacon RoseNBERG, & Wholesale dry goods merchant,.avho . gave evi:
denco tending to prove that plaintiff was in defendant’s employment;:
that plaintiff often came to witness's store and: bought: goods; and es-

timates plaintiff's services at $5) per. montly and board.

It\vas ndmitted tlnt p]nmtlﬁ ntt'umd m’l]onty on the 18th Angust,
]854

1

On cross-examuzatwn wnnoss shtod ﬂmt lle had frequently been in

]md scen plmntlﬁ cuttmg
and mnkmé' shirts and sellmv Lhem he acted as clerk 4efuldant zmd
wife were ulso there. The store wag l-L f'eet. front, by 13 feet. dee),

stock wol Lh from 65000 to 86000, \vxtnéss pmd'lns d)eaptst c]erk 5360‘

a year without board. Defendant t,old ]nm plmntlﬂ' was his step- son.

The lowest rate I pay salesmen is $500 a )enr

Davip Warrouskr stated that his .business is clothes and pieco
goods; that he has seen plaintiff priorto aud since 1855 cutting oat
shirts and drawers and selling goods for defendant; would pay plaintiff
$50 per month and board, The lowest price I bave paid a clerk is
3400 and board; my elerks were accomplished clerks, The plamllﬂ
was a cutter zmd a cutter is worth more than a clerk; saw the plaintitt

w okag qu Lis father as wel] as a LSTOWD person.

C. ASPER SUMMERFIELD sty wted. the at phmnﬁ had been -in his father's
store ‘since 1854 cutting, ete.; has known both parties since 18505 plain-
tiff hias been with deféndany up to last spring; witness is in the cloth-

;nu business; and considers ple \intift’s services worth 240 a month and
onrd, .




@)
On cross examination states that he does not know that he has been p. 19x.,
in defondant’s store since the spring of 1855 or 1856; but in passing
there since then, has seen plaintiff engriged there; has‘paid-as high as .
$600, and.as low" as from $400 to $450 year for clerks; in 1854 he
paid:$25, n 'month ‘and boaid to a clerk who tended store and sold

goods; has nothing to do'with shirt naking.

Josepn StiMALTz states that he keeps a clothing and,furnishing
store, including shirts; came to Ciliéngo in 1851, and then got ac- P 20
quainted with the plaintiff and defendant; plaintiff superintended the
business for his father in buying and cutting; went by the store every
day; has seen plaintiff enfrnrred in lmsmess he was cutting, selling, &e.;
défendant was sometimes there and sometimes not; he did not seem to
interest himsclf much in the business so much as plaintiff; plamtlﬁ‘
seemed to have onnre cOutro] of the busmess, is acquainted with the
1alti¢ of serv ices; paid his ¢utter 8600 per year;. clerk $450; would

give $1000 a year to plaintiff.

On cross examination—He said the never paid less than $400 a year;
have no knowledge of salaries paid dry goods clerks; my opinion.of the p. 20
value of services: would not be based upon what others would pay.

Defendant here admitted that plaintiff continued to reside with him
in the same capacity as before, till 19th April, 1857, p- 21

The plaintiff rested.

The defendant called

CuristiaAN WEeispack—He stated that he has known the parties
since May, 1850; plaintiff boarded with defendant, and defendant p.21
clothed and supported him; I lived for several months in defendant’s
family ; had opportunity to observe style of living; table well supplied,
board worth from $3 fo $4 00 per week; is a tailor by trade; it would
cost $100 or $150 a year to clothe plaintiff, judging from the style ho
dressed, including hats, boots, dre.; I should think plaintiff’s serviecs
worth as clerk from $300 to 8400 a year with board; the defendant’s
busines= was very limited.



p-2I*

22

=]

P. 22--

4y

Loms WienouLe stated ihat heé is'a merchant tailor; has known de- ..
fendant since he commonced Dusifiess i m 1851 wages are’lessnow than
six or twelve montlis ago; and less in 1851 than a year'agoyin 1854
from $9 to $10 per week would be fair price for plaintiff’s services
during 1854 and 1855; and about $50 per month, without board, for
the year 1856 and till defendant left; defendant’s board was worth in
1854 $2 503 in 1855 §3 50; and In 1856 from $3 50 to 5 per week;
has seen plaintitt often, and knows his style of dress; would take from

#100 to $150 per vear to supply his style and quality -of clothing.

Mr. Boweny slated that he knows parties; sold defendant goods.
Had opéortnnity to see plaintiff. often, and was able’ to_judge of the
value of his services; considers them worth $400 per year without
hoard; usual price for dry-g’od\is' clerks, the first two years, is' about
5800 without board; I have paid as high as $600. Buses his estimate
of value upon amount of custoin influenced by clerk and the quantity

he can scll. Has one clerk he pays $600 on account of custom

3 brought. I have others equally eapable to whom I pay less. Plain-

Uff has been engaged with defendunt since 1851. My clerks sell

P 23

goods; don’t cut out garments.

Geonrce DEXTER states: Was cook in defendant’s family; knows he

supported plaintiff.

MircnAEL GLEESON states that he has known the parties some time;
am acquainted with plaintiff, and can form an opinion of the value of

his services. Am boot and shoe maker; am in the habit of employing



clerks.  Considers plaintift’s services worth from $9 to $10 per week;
. . - p. 233
that is the highest salary I have paid a cutter anl salesman. It re- !

quires long experience to learn to be a cutter in shoe store.

Saran McDonarp stated that she has worked for defendant five or - 24
six years; plaintiff was with him during that time. He was clerk and
took eare of. his father’s business: the defendant and his wife also
assisted.  Plaintiff had considerable time to himself; attended pretty D 24

close. to business when anything to be done.

 He attendeld to selling, collecting and cutting out shirts; it does not p. 24
require much skill to cut out a shirt; we have patterns for ceverything;

never saw him neglect work; no one did cutting but he.

The appellant in order to show amount of money paid by him to .
defendant, then oftered in evidence an affidavit made in this cause by RAY
plaintiff, on 29th September, 1857, in which he states he is worth
$1,000, and offered to follow it up by proof that plaintiff had no prop-
erty whenMhis services commenced, and that he was in receipt of no
regular salary while with the appellee; that the said aflidavit was P 26
made shortly after leaving the appellee’s service; aud that he had been

in no active or luerative employment since then,

The court iefused to adwmit the evidence, and appellunt excepted.



()

The defendant asked the followinnr instructions:

1. If the Jury believe, from the (v dence, thnt the plaintiff, prior to

P- 27 g majonty lived in, and wes a membér of the defendant’s family,
and that the defendant stood towards him in the relation of parent;

and that prior to such time the plaintiff was in the habit of rendering
service to, and being supportéd by the defendant in this case, the plain-

tiff must prove an express contract for wages, if he co'niinués"lto live

with his father after attaining his majority, in order to entitlé him to
recover for-services performed since such. time, even although he has

rendered such services.

2. No contract for payment of wages by father to son, for services
p- 27 performed by the lutter can be implied; such contract must be ex-

pressly proten.

P21 The Jury, in determmmo- the value of the plaintiff’s services to de-

28 fendant, must take mto consideration the extent of defendant’s business.

Which jnstructions were severally refused and appellant excepted.
"The ourt gave this instructipn.

4. The J\".Y will ot take into'consideration any services performed

A by plaintiff for defenuant prior to August, 1854, the timé of his at:
taining his majority,

Bad



\r.'

it

Errors Ass:gned

l The court. erred in refusxm to ndmxt nppe]leea nﬂidnvm—xt bemw
a part of the record e i

T ALE

2. The court, erred in refusing to admit the proof offered to fo]low
up. the affidavit.

¥y AT

8. The court erred in refusing to admit the proof offered irrespec-

tive of the affidavit.

4. The court erred in refusmrr ench of the mstructlons refused on

tens

part-of ‘defendant.

vo 50wy Testiaes

5. The verdict was against the law of the case.

6. The court erred in refusing the motion for a new trisdl.

7. The verdict was against the evidence.

0. R. W. LULL,
Appellant’s Att'y,
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1N THE SUPREME COURT OF THE STATE OF ILLINOIS.

THIRD GRAND DIVISION.

Appeal from Cook County Court of

28 S
Common Pleas.

Jolin J. Schwarz, Appellant,
" Jules Schwarz, Appellee.

This was an action of 1ssumpsit by the appellee against the appel- p.3

lant,

The declaration contains four counts in indebitatus assumpsit in the P 4
wsial forms for services of appellee to appellant as his clerk and agent” 9 0,
i
The damages are laid at ten thousand dollars.

Plea general issue with notice of set oft; with account appended. P 9
10

At the November Term, A. D., 1857, the case was tried by a jury,
Verdict for the plaintift, $1200. Motion for a new trial: also in arrest p L
of judgment. Both motions were overruled and judgment on the ver-
dict.  Appellant exeepted; prayed an appeal to this Court, and filed Bl

bond and Lill of exceptions,



p-17

p-17

p-18

}

p- 19

(2)

The plaintiff called

Jacon RoseNBERG, a wholesale dry goods merchant, who-gave, evi-

5 17 dence tending to prove that plajntiff was in defendant’s employmentj -

that plaintiff often came to witness's store and bought goods; and es:

timates plaintiff’s services at $5J per month and board.

’ Ilt was admitted that plaintiff attnvi__n‘ed ‘mnjority on the:18th August,
11854, :

On cross-ezamination witness stated that he had frequently bqeﬁ in
defendant’s store since st of Aug-u.st, 1854 ; had scen p]aint_,i.ﬁ' cuttmg
and ﬁ_mking shirts and selling them; he acted as ‘clcrk‘;A defendant zmd
wife were also there, The store was 14 feet front by 18 feet deep,‘
stock worth from $5000 to 86006, ;viinéss pnid‘-his‘éi]e;'lpehtllclegli $$60
a year without board. Defendant told him plaintiff was l}ié step-gon.

The lowest rate I pay salesmen is $§500 a year.

Davip Warrouskr stated that his business is clothes: and piece
goods; that he.has seen plaintiff prior to and since 1855 cutting ‘out
shirts and drawers and selling. goods for defendant; would pay plaintiff
$50 per month and board. The lowest price I have paid a clerk is
$400 and board; my clerks were accomplished clerks. The plaintiff
was a cutter and a cutter is worth moré than a clerk; saw the plaintiff

working for his father as well as a grown peison. ]

CAspER-SUMMERFIELD stated that plaintiff had been in his father's
store since 1854 cutting, ete.; has known both parties since 1850 plain-
.tiﬂ'fli'ns ‘been with defendant up ‘to last sprirg; witness is in the cloth-
Lx;glglmmess; and considers plaintiff’s services ‘worth. £40 a month and

ard. ' -



p- 21

p- 23

p- 23

4

Louis WienDuLE stated that he is @ merchant tailor; has knownde-
fendant since he commenced business in 1851 ; wages arc less now than
six or twelve months agos snl'liss il 185 (han a'year agn;in 1854
fiom $9 to $10 per weck would be fair price for plaintiff’s services
during 1854 and 18553 and about $50 per month, without board, foy
the year 1856 and till defendant Ity defendant’s board was worth in
1854 $2 503 in 1855 $3 503 and in 1856 from $3 50 to $5 per wcck.;
has seen plaintitf often, and knows his style of dress; would take from

%100 to $150 per vear to supply his.style and guality of clothing.

Mg. Bowex stated that he knows parties; sold defendant goods.
Had opportunity to sce plaintift often, and was able to_judge of the
value of liis services; considers them worth $400 per year ‘without
hoard: usual price for dry-goods clerks, the first two years, is about
$300 without board; I have paid as high as $600. - Buses is estimate
of value upon amount of customn influenced by clerk and the .qlmntit‘v
lie can scll. Has one clerk he pays $600 on account of custom
breught. I have others equally capable to whom I pay less. Plain-
Uff has Deen engaged with defendant sinee 1851. My clerks scll

@oods; don’t eut out garmente.

GeorGE DEXTER states: Was cook in defendant’s family; knows he
1 "

stl]ipox-tecl plaintift.

MrcnAEL GLEESON states that he has known the parties some time;
am acquainted with plaintiff, and can form an opinion of the value of

his services. Am boot and shoe maker; am in the habit of employing



(3)

clerks. , Considers plaintiff’s services worth from $9 to $10 per week;
that is the highest salary I have paid a cutter anl salesman. It re-

quires long experience to learn to be a cutter in shoe store.

Sanan McDoxaLp stated that she has worked: for defendant five or
six.years; plaintiff was with lim during that time. He was clerk and
took care of his full;or’s business: the defendant and his wife also
assisted.  Plaintiff had considerable time to himself; attended pretty

close to business when anything to be done.

fle nttended to selling, collecting and cutting out.shirts; it does not
require much skill to cut out a shirt; we have patterns for everything;

unever saw him negleet work; no one did cutting but he.

The appellant in order to show amount of money paid by him to
defendant, then oftered in evidence an affidavit made in this cause by
" plaintiff, on 29th September, 1857, in which he states he is worth
$1,000, and oftered to follow it up by proof that plaintift had no prop-
erty when his services commenced, and that he was in receipt of no
regular silury while with the appellee; that the said aflidavit was
made shortly after leaving the appellee’s service; and that he had been

in no active vr inerative employment since then,

The cour! rofu~ed to adwit the cvid wl appellant exeepted.

p- 23

p- 24

p- 24

p. 25
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The defendant asked- the follo“mg instructions:

SRRV

1. If the Jury believe, from the (v.deuce, that the phmtlf‘ Pnor to
P- 27 s mm' it

and ﬂmt the defendant stood towards him in the 1elatlon of paront.

ty lived i, and’ was 2 Tembor ‘of the defendant’s ﬁmxl),

and that prior to such: time the plaintiff was in the lmblt of rendermw
service to, and ‘being supported by the defendant in this case, the plmn-
tiff must prove an express contract for wages, if he contmues to live
with his father after attaining his majority, in order to entitle him to

A recover for services - performed “éince syelt ‘tihe)even il]fhough 'lll'e has
ARy e

. rendered such services.

- e
st SRy Sy e Y

2. No contract for payment of \vagés by father to,son,-farssaryices :
p- 27 performed by the lutter can be implied; such contract must be ex-

A L T R R i

pressly proven.

N

p. 27 The Jury, in determining the value of the plaintiff's services to de-
28 fendant, must take into .consideration the extent of defendant’s business.

Which jostructions were severally refused and appe]lnht excepted.
. Iy

The court gave this instructfon.

4. Thel, yry will not take into conexdemtan any services performed

27 by plaintiff for defenuant, prior to August, 1854, the time of his at-
taining his majority.

P



7 . L]
Errors Assigned.

1. The court erred in refusing, to admit appellee’s affidavit—it being
a part of the record.

2. The court erred in _i'afusing to admit the prbof offered to follow
ui)_ “the affidavit.

.

3. The court erred in refusing: to admit the proof offered irrespec-
tive of the affidavit.

4. The court erred in refusing each of the instructions refused on.

part'6f défendant. :

TP .5 8 ol Ty G n
o o o - 5 21 .

5 i

5. The verdict was ngd}nst the law of the case.
8. The court erred in refusing the motion for a new trial.

7. The verdict was against the evidence.

0. R. W, LULL,
Appellant’s Att'y,
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"IN THE SUPREME COURT OF THE STATE OF ILLINOIS.

THIRD GRAND DIVISION.

Appeal from Cook County Court of

v8 L
Common Pleas.

John J. Schwarz, Appellant, %
Jules Scln\‘:m.., Appellee.

This was an action of 1ssumpsit by the appellee against the appel- p.3

Iaut.

The declaration contains four counts in indebitatus assumpsit in the P 4
wsual forms for services of appellee to appellant as his elerk and agent’ gr 6

" . -t A
I'he damages are luid at ten thousand dollars.

\

Plea oeneral issue with uotice of set oy with account appended.
& 19} p- 9
. 10

At the November Term, A. D., 1857, the case was tried by a jury,
Verdiet for the plaintift; $1200.  Motion for a new trial: also in arrest P
of judgment.. Both motious were overruled and judgment on the ver-
A4it. Appellant exeepted ; prayed an appeal to this Court, and filed B

ond and Lill of exceptions.




p- 16
17

'p. 1%

p17

. The plaintiff éalled - . it o

. Jacon Rosenperg, @ wholesale dry goods merchant, who gave-evi-

‘dence tending to prove that plnintiﬁ" ‘as ‘in ‘defendant’s employment;;

that plaintiff often came to witness's store and bought goods; ‘and es-

timates plaintiff’s services at 850 per month and board.

* Tt was admitted that plaintiff attained majority on the 18th August,
1854. 4

On cross-examination witness stated that he had frequently been in
defendant’s store since 1st of August, 1854 ; had scen,plaintiﬂ'vt_:utt:i,ng
and making shirts and selling them; he'acted as clerk; defendant and

wife were also there. -The store was 14 feet. i"ron_L_.,by‘ 13, feet };51_?91’, o

~stock worth from $5000 to $6000; witness paid his cheafest clerk $360

p. 18

a year without board. Defendant told him: plaintiff was his step-son.

The lowest rate I pay salesmen is $500 a year.

Davio Warrouskr stated that his business is clothes and piece
goods; that he has seen plaiutiff prior to and since 1855 cutﬁing out
shirts and drawers and selling goods for defendant; would pay plaintiff
8?0 per month and board. The lowest price I have paid a clerk is
$400 and board; my clerks were accomplished clerks. The plaintiff

. Was & cutter and a cutter is worth more than a clerk; saw the plaintiff

‘p. 19

“workisig for his father as well as a grown petson.

CAS.P ER SUMMERFLELD statéd that plaintiff had been in lis fathers
::;'rﬁ::nbce 185.{ cutting, etc.; has known both parties since 1850; plain-
b een.thh defe?d"m up to last spring; witness is in the cloth-

g business; and considers plaintiff’s services'worth’$40 a ‘onth and

* board,



(3

O Eross-czamination;states that he does not know thathe has been
in defendant’s sfore since.the spring of 1855 or 1856;-but in passing
thera-since t,henJ has seen 'plmnt)ﬁ" engaged there; has paid as high as

p- 18,

.$600,,and as low-as from 3400 to 8450- a year for clerks; in 1854, he 3

paid;825.q month and. board to. « clerk, who  tended store, and sold
goods; has nothing to do,with shirt making.. _

Josepn ScmrAer_étatcs that he keeps a clothing and, furnishing
store, dncliding shirts; came- to:Chicago-in 1851; and :then got: ac-
quainted with the plaintiff and defendant; plaintiff superintended the
business for his father in buying and cutting; went by the store every
dny, has séen plaintiff engaged inbisiness; he was cutting, selling, &e. ;
“detdnidant’ was sometimes ithere and sometimes tiot he'did not seenito

Hiitordst Tiniself: iilkhin the’ business: 50! mucltas* pli uintift; plamtiﬁ
sé‘bmeci 16 have endre Goultiol o thie busitied$'; is -aequhinted “withi it

Valo of & services; pzud ligi cutter $600 ° pér year: clerk $150; soiild
gnu §1000 a y«.nr to plnm'uﬂ 3 s st g
o o ey s
On cross emminalion—He said: he nover paid less than $400 a year;
have no know'edge of salaries paid dry goods clerks; my opinion of the
value of services would not, be based upon what others would pay.
Deferidant-here admitted that plaintiff continued to reside with Inm
m tlne same capacity as beforc, till 19th April, 1857.
’.[_‘he plaintiff restad.
The defendant ealled

CuristiaN Weissack—He 'stated that he has known the partles

'sitice May, 1850; plaintiff. boarded with defendant, and deféndant

‘lothed and supported himn; Ilived for several months in defendant’s
family ; had opportunity to observe style of living; table well supplied,
board worth from $3 1o §4 00 per week; is a tailor by trade; it would
cost $100 or $150 a year to clothe plaintiff, judging from the style he
dressed, including hats, boots, dre.; I should thiuk plaintiff’s serviecs
worth as clerk fromy $300 to $400 a year with board; the defendant’s
business was very iimited. 3

p- 20
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e

(+)

Louis WienpuLe stated that he is a merchant tailor;-has known des-
fendant since. he commenced business'in 18515 wages are less now than
six or twelve months ago; and loss in 1851 than a year ago; in 1854
fiom $9 to $10 per weck would be fair price for plaintiff’s services
during 1854 and 1855; and about $50 per month, without board, for
the year 1856 and till defendant Icti; defendant’s board was worth in
1854 $2 503 in 1855'$3 50; and in 1856 from $3 50 to $5 per week;,
has seen plaintitt often, and knows his style of dress; would take from

§100 to $150 per year to supply his style and quality of clothing.:

Mz. Bowen stated that he knows partiesy: sold defendant goods.

Had opportunity to see plaintiff.often, and was able to_judge of the

<value of ‘'his services;’ considers’ them worth $400 'pir year without

p. 28

P- 23

p- 23

hoard: usual price for dry-gools clerks, the'first two years, is about
$300 without board; I have paid as high as $600. Bases Lis estimate
of value upon amount of custom influenced by clerk and the quantity
he can scll. Has one clerk he pays $600 on account of custom
breught. I have others equally capable to whom I pay less. Plain-
Uff has been engaged wizh defendant since 1851. My clerks sell

goods; don’t cut out garments.

GeorGe DEXTER states: Was cook in defendant’s family; knows he

supported plaintift.

Mrcnaer GLEESON states that he has known the parties some times
am acquainted with plaintiff, and can form an opinion of the value of

his services.  Am boot and shoe maker; am in the habit of employing



(3)

alerks.  Considers plaintiff’s services worth from $9 to $10 per week;.
. . . 23
that is the highest salary I have paid a cutter and salesman, It re. 1" 2

quires long experience to learn to Le a cutter in shoe store.

Saran McDonawp stated that she has worked for defendant five or p- 24
six years;. plaintiff was with him during that time. Ile was elerk and
took care of his father's business: the defendant and his wife also
assisted.  Plaintiff had considerable time to himself; attended pretty p- 24

close to business when anything to be done.

,_l{_c_.:utundw'l to sclling, collecting and cutting out shirts; it does not D. 24
require much skill to cut out a shirt; wo have patterns for everything;

never saw him neglect work; no-one did cutting but he.

“The appellant in order to show amount of money paid by him to
defendant, then offered in evidence an affidavit made in this cause by R:25
phintiff, on 29th September, 1857, in which he states he is worth
$1,000, and oftered to follow it up by proof that plaintiff had no prop-
erty when his services commenced, and that he was in receipt of no
regular salary while with the appellee; that the said afidavit was
wade shortly after leaving the appellee’s service; and that he had been

in no active or lucrative employment since then.

The court refused to admit the evidence, and appellunt excepted.



(6)
The defendant asked the ifc?!lp\\r_i.ng ﬂigf_%{t\l\ctions:

1. If the Jury behevo, from the cv: dence, that the pl'\mtlﬁ, prior to

P-27 his majority, lived in, and ias a momber of the defendant’s family, - -

and that the defendant stood towards him in the relation of parent;
und that pnor to such time the plumtlﬁ was in the habit of rendering
service to, and being supported by the defendant in this cnse, the plmn-
tiff must prove an express contract for wages, if ho contmues to live
with his father after attaining his majority, in order to entitlé him to

cdver for sdrvices performed since ‘giich time, éven althougli’he has

rendered such services. ST e e

2. No contract for payment of wages by father to son,{qr serviges
p- 27 performed by the lutter can be implied; such contract must be ex-

pressly proven. X . :
o B0 i adY PRIIRL . Nl

p- 27
28 fendant, must take into consideration the extent of defendant’s business.

Which jnstructions were severally refused and appellant excepted.

Phe court gave this instruction.

4. The Jury will not t'ﬂ\e into consideration any services performed
P 2 by plaintiff for defenudnt prior to August, 1854, the time of his at-
taining his mn_]orlty_.

The Jury, in deterniining the value of ‘the plaintift's services to de- -



o=

Errors ) Aséfgn‘ed.

1. The court.erred in refusmcr to admxt. appeltee’s affidavi t—lt. bemg
a part of the record.

. The court. orred in refusm«r to *admit the proof offered to follow
up the affidavit, i )

~8. The court erred in refus;nrr toradmit the proof offered i 1rrospec-
tive of the affidavit.

4. The court erred in refusing eachr of the mstructlons refused, on

Jii¥t of defendant.
5. The verdict was against the law of thé case.

B. The court erred in refusing the motion for a new trial.

7."The ‘verdict was against the evidence.

0. R. W. LULL, |
Appellant’s Atey.
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