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DEED OF 'TRUNT. l"rlnlcd at the Dy llly l)mnunrnlk. Drees Omcc 45 Clark 8t., Chluu,n

: . LR T DT N G S S S S U e T

¥

@E g ks ,;gm Ll 1m , Made this_—~ //// s/ day of ,_,.{/ v vcse20n e
Year One Thousand Eight Hundred and hr()__.é/{{/L.B ETWEEN ey L/ /1L _._// { / 7 ///(////////
&’/////// A / ,/// / w0l ////

/ sl )
the first part, and 7 /////9/ yi///%/ ////7 of the City of
n : .

purty of the second pml, WITNESSETH:

Chieago, in the County of e o]‘, and St'\l(. of Il

W0hereas, /////¢ s /f %//,, ’
lmf/exccutcdh/l’_////’]é‘("d_ certain Eoypon Bonde”

Dbearing even date herc\nlh /([[ [[__ _in the penal sum ,ot’ z

. /// ////(/(////l / /[Zl//_/, / ‘Bollars,
payable to the opdef of R. K, % SWIFT,. BROTHER & JOHNSTON, and___=7 // (24 conditioned for the payment of the: ]irhicﬁ%
j //( oA, //////z el _._7// FLO) > : Dollars? |

and numbered from \'umbu_ J¢ ¢ /l /.~ to Number _Z//_// (// (/ “77. inclusive, payable ;//’//// 2 years after the date’

sum of

thereof, and tlfe interest thereon s¢rhi-annually, at r/ (17 per cent. per annum ; for which interest certain Coupons, or Interest Notes, for the

sum of )////// /// e //)//Zﬂ "Dollars each, bearing even date with said Bond and thereto
L4 28

.mne\ed number ropt Numbey to Number__ //[/j_ inclusive, have been e\ecuLul by the said_ : — ~

e ////z __,/ _/;Z//_[_L/’

The/rincipal of said Bond * and the nte 1)'1} able at the Banking House of the firm of Swirr, Raxsox & Co., in the City of New York, or the
siiecessors of said firm, or at the Merchants’ B'\u]\, in said City of New York, in case said firm and successors should cease. And also with the further

condition, tl/ul; 3f dofault should Le made in the payment of any interest on the principal of said Bond and the same should remain due and unpaid for

the option of theyé ( / / '/// /4 _(/Z/(/Z_-A/ &/ _1//4#,

Exccutors, Administrators or Assigns, beéome due and payable and mmht % demanded immediately, or at any time within, . // Z(¢ months

//// //___days ﬂfyl lllcybecoxneh due and payable as '\}ox saidy then the said principal sum, and all arrearages of interest should, at

after such default. A J // =
And Whereas, The said 7,/ YL .l kb f S “'

is 9eﬂnous of securing not only the prompt p’\yment of said Bonde” ‘and Coupons, but also of effectually securing

/

(. Lo )7 3 Bty
and indemnifying the said¢ /7. f /1¢ [ hF bi S lrer of jr /002 L2 | »
4 " e “
for or on uceount of any assignient, endorsgnent or guaranty of said Bond nd Coupon W B 2.
~.d\d \.AHUW £, The saud pary ol the first part, in consideraiion of e pi mhoses tearcsaid, and in the further consideration

of One Dollar to___ //////_,_ in hand paid by said second party, the rcecipt whereof is Do At ba ~ and hereby do

I

;_)‘l;xm, ;::ll‘g‘lin) ~”
and convey unto the said party of the second part, /// Alcirs, Assigns, or Successor in trust, FOREVER, all the premises situate in

///L, County ot__/ 4L /([/

___, and State of /j//g /,__, and known and described as follo“s, to wit:

______'//// ///1///1 _///(A_{_, SRS / % (//[A/// //4//// Yoee fi31 /-
///////,/ VLS /// /// //////[\/f// ,,_/’é/A 4 ///zz_/ _ﬂ_/_/,//////j/a //L/ |
_¢1/.,/ 2/ // r//////(/ /// 77 /d% : _,_////////z/ 1 //.'_/1//1(/// // 0y _7%1//[/(:'
T /&z/zw/ﬂldf/_,(za/, L /
et W5 Y] f M Sorll Hoshy Dhartic 5 .
(/[L/A///,/ Do L0 ) e Y rrr b ,/_v,__ '/é/z/ é/_ﬁ/z‘![/l/ ¥, //zz//-
%/f///{’[// 1k ////;Z)S / 5 172%
iy g hely S 7 v e
Ry 44 //,/ Grens of fe oS -
7-/' //?z/ﬂi/// f//.// ////.Z(( So o/ Ser //;,,_//g( /// Wil } ,
,// / Q////[/ !//////// //7/../ o //[/////e §///z//f/’z,'z/xf/"
_///1./?5 / Sorr /////)//L— //////[/ ;/7 // /4////1// o /
i,

\

D hovo st Gborscs, u% // 2 ///://///,
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! To fHave and to fjold ﬂ)c ‘1amc together with all and singular the tenements, hereditaments and appurtenances thercunto belonging or in !

anywiso appertaining ¢ and also sll the estate, interest, elaim and demand  whatsoever, in Law as well as in Equity, which the said party ot the first part,

Trust hereinafter named, Forever :—
haZsin and to the premises hereby conveyed, unto the said party of the second part, his heirs, assigns or successor in Trus (9 i

IN TRUST., NEVERTHELESS, to wit: In Trust, That in cise of default i in the payment of the said Bond
1s¢ of a breach of any of the covenants or stipulations herein

r/or cither of them, or any part

thereof, or of the said Coupons or Interest Notes, or cither of then or any part thercof, or, in ¢

contained, then, on the application of the legal holder of said Bonde” or any of them, or of said Coupons, g aiven for intevest as aforesaid, or any or either of

them, it shall and may be lawful for said party of the second part, his heirs, assigns or successors in Trust, to enter into
f the first part for such purpow duly constituted

and upon all 'md singular the

premises hereby granted, or intended s0 to be, or any part thereof, and as Attorney for said party ol
IRREVOCADLY, or in the name of the sakd second party, to receive all rents, issues and prohm thereof; and to sell and dispose of the s aid premises, andeall the |

right, title, Lenefit and equity of redemption of said party of the first part, //[/ heirs or assigns thercin, at public auetion, at the nor th door of
the Court-Ilouse in the City of Chieago, in the State of Illinois, for the highest and best price the same will bring in cash,_z 7¢. _/{‘/ days’ - |
public notice having been previously given of the time of such sale, by advertisement in one of the newspapers at that time published in shid City of

Chicago ; to adjourn such sale from time to time as may bu thought expedient, and to malke, exccute and ddn er {o the purchaser or purchasers at such sale

zood and sufficient deed or decds of conveyance for the premises sold ; and out of the proceeds or av: ails ol such sale and the purchase money paid thercon,

after first paying all costs of advertising and  sale, commissions and all other expenses of this Trust, including il moneys advanced for taxes or other liens | |

and assessments, with the interest thereon, to pay the principal and interest due on said Bond and Coupons, or jaterest Notes, according to the tenor and i
effect thereof, or to the said R. K SWIFT, BROTHER & JOHNSTON,. in case ‘/ZC// shall have paid the same; i
yi4 /l/ lecAl representatives or assigns, on reasonable

request ; and it shall not be cbligatory upon the purchaser or purchasers at any such sale to see to the applieation of the purchaso money, while sule or sales

rendering the overplus (if any) unto thc said party of the first part,

so made, shall be a perpetual bar, both in law and equity, against the said party of the first part, heirs and assigns and all other persons

cluiiming the premises nforbni?, or any part thereof, by,
And thesaid [ (7l < ,A._Z AAAAAA / [j//
/ _ for / ///l/(,/ /. /4{,[ eirs, Executors and Administrators, covenant o/

and agree to and with said p.nm of the sccond pat, his Jegal representatives or sucessor in Trust, that at the time of the ensealing and delivery of these

ot

|
|
sume in manner and form as :xlorcmid; that the same are frec and clear of all liens.and incumbrances whatsoever (valees as hexcinftan specifivs) ; that !
[
|

ﬁ?{rthrounh or under said party of the first part, or any of them. [

presents_____ _well scized of said premises, and ha  good right, full power, and law ful authority to grant, bargain and scll the

.—;zl.’.:.-
indebtedness is fully paid, or said premises are sold by virtue hereof, will in like manner pay all taxes and assessments thercon when and as the same becomes
And that /l(
for the insurable value thereof, and upon the request of said second party, or the legal holder of any of said indebtedness, assign the Policy or Policies
aid : Provided

will pay, or cause to be paid, the said above mentioned indebtedness, when and as the same becomes duc and payable, and until said

due and payable. will cause any buildings upon said premises to be insured in somé safo and responsible Insurance Company

of such Insurance to said party of the sccond part as collateral hereto, and keep the same so insured and the policies assigned as afores
Lowever, That such Insurance shall not be required for a greater sum than the amount of said indebtedness then unpaid,
And it is stipulated and Agreed, That in case of defuult in any of said payments of principal or interest as .uorc~md or of a breach in any

of the covenants or agreements hercin or in said Bond, /lhcn and in that case the whole of said principal sum hereby sccured, and the interest to the time

e fstid-iebtedness, sl fud may-at-onee become due and pay: ablo<el the said premises be sold in like ananner

And fyrther, That in case of the degth, 5c=1vvu'xtlon, removal from the said City of

Chiicago, or other ins wility to act, of said party of the second part, then_ (17 / s //// /, of the
said City of Chicago, shall be and hereby is appointed and made suceessor in Trust lM{m, with like power and g}lhont\ as the said party of the sccond

and with the same effeet as if the said indebtedness Lind matured :

part hereby Las in and about tlm management of the said Trust Estate, and the said premises shall become vested in such new Trustee accordingly.

/

e

hand— and seal.-the day and year first above written, |

{gm

An \'dllm% ujm[gf said paty of the fiest p.m_///// ¢ hereunto ~.t_///,

L‘//i'/lw L //l%/&uu;

Siyued, Sraled aud Delivered, )
in proseuce of §

...*r_}:

STATE OF ILLINOIS
CookOOunty,

¢
in and for /é (ég

W Gk Clasnte o g e
@ @4- / 2t giid (,oum.)' in the State 1fon~.unl do )17 Certify, That___

d"/&{, j](\ e 1, MO S AT K e e LA

who_ (A/ / _____personally known to nic as the person  whose name 4Z T subseribed to the within Trust
Deed, ns having executed the same, appeared before me lyaf in person, and acknowledged that hie signed,
/

Y,/ frea and veoluntary act, for thie uses and

purposes therein sct forth, the contents and meaning having been fully explained Ly me.

sealed and delivered the said insfrument of writing, as

apart, 'md out of ‘the hearing of 1feband, and the conts

acknowledgl that

Ly me made knowp and fully explained)to

came, and relingnified dower and §l right, title and intégest to the lay

said lwspind, and that « not wisl

'Gucn/lcr my hand and Mf 214144,&@\1 this__

M_[ AL A __in the year of our Lord one 1llou.~ m-l cight hnmlrul and

£d I Wl

o . n s e
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DEED OF TEUST.

FOR T

__Qb‘mm Oufib.w __7*__'
R, K. SWIFT, BROTHER & JOHNSTON. |

z:,zo.,///f/zf{  riramy v

.................................

Filed /m record in, 1l ]?ﬂ('m/(m Oﬁlcu of
(&7 1. |

f/f"{ Counly, V4Z (,{Lu/(,v

Z )
/_/_/L/" o VZ/// o AA.D.]S/,amI.
recorded in Book_ /Jﬂ 4 Pty s ) ,of

o 3 5
M A 7_ _page. if

% sy §

/0//1 9/}/} 7 /,_,‘.‘) (q //’

(5 %

](1\ SW Il'l‘,BPOTHLR& JOHNSTON,

CHICACO, 1L Jf

gas_«/g&&%@o%%mw 5?3%3;
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:.: DEED OF TRUST. Printed at the Dally Duuuu’nlltlru‘s Office, 45 Clark St., Chlulpu ?
g A e - e ——— —— ———————— s '

N Wik ) / / ,,
Q_j ( LJJ? Made thlb_ // ///)9_ day of__- /(zz / __in the
y 7
/e //
Year One lhnu~ and Eight Iundred and Fifty__ /A”_BETWEEN [/(/ e / 1/4}// //////

///’/ ///// [[//(/yﬂ //////x %///// }/ 7 / (é//% ”z.
4// V4 ////// /A / / party

g
.»A first part, and ( /////X l)/;//////////L/ _of the City of

Chicago, in the County of (.4001\‘ 'md State of TiMiois, party of the second part, WITNESSETE =

Wijcoeas, -, //,,,,/ & tﬂ/////ﬂ
e Vzi J

Learing even date lwrcwilh___:((/, P27k . /‘“ the penal-s )‘m Uf

8 T 1010 vt s

L Swtisto gl anesiol B K, SWIFT, BROTHER & JOHNSTON, and 7 »/(4 / conditioned for the payment of the principal

sum of_ f//& ///Zﬂ////(///// / /ﬂﬂf/ . — /'1 Dollars,
and numbered hom Number ~/L/‘ -O—T?,)J/Z// 2~ Suclusive, payable //’//// e attoc A quts

thereof, and tl ¢ m ut thereon semi-annually, at f/ //
sum of, </ // . /// Dollars each, bearing even date with said bund anil 1. ereto
annexed, nup ori from Number. to Number _2 /’ /_Lmdusn e, have been executed by the said
0 : ;
SoZrze // ,@/ [oty R 4
/ orincipal of said Bond “and the/)((mt est payable at the Banking House of the firm of Swirr, Raxsox & Co., in the City of New York, or the
sticeessors of said firm, or at the Merchants’ Bank, in said City of New York, in case said firm and successors should cease. And alzo with the further
condition, that-if d(_;f-.}gl_t: should be made in the payment of any interest on the principal of said Bond and the sime"should remain due and unpaid for
/w_‘jj /7 { dns after the same becomes due and pay: able as 1fore;n/d then the said principal sum, and all arrearages of interest should, at
theoptionufthcsui L __ /L//// l////////’ s [////l///(-///

Exccutors, Administrators or Assigns, becomg/due and payable and might emanded immediately, or at any time within BT months |

after such default. L—/
And Whereas, The saic ///;/ // //{ [///

Js (l(.:)YOUS ot securing not onlyd p\o}){ ayment of said Bond and Coupons, but also of effectually securing

and indemnifying the said¢ Z_// i i D J//LA// 727

for or on account of any assignment, unlox:enuﬂ or gu(unnt) of said Bond , '}n( Loupons

._lu%xc-cntcd_—[/[fiﬁy; curt:lin Goupon ﬁjonb_r/

% ,?Zﬂ 0?7/ JDollars,

per cent. per annum ; for which interest certain Coupons, or Interes( Notes, for the

iy , ~ o RN ' ~ y . . ' 3 . 3 3 4 s -
z],om, Qp]}tlt{[}fﬁ, eI party o the first part, in consideratioh of the premises and for the purposes :u\6reszud, and in the further consideration

of One Dollar to [lL777 in hand paid by said second party, the receipt whereof is hereby confessed, ha /A](l Lereby do  grant, bargain, sell
and convey unto the said party of the second p'ut Icirs,, Assigns, or Successor in trust, I") I}:\/,J‘I all the premises situate in

/2. , County of : AN i L b iAo T an dsserhel Bllbwadb vt ;

7 ///m /,/// ///((’;/ //({///// £ ,_C/L//// 7//////f V122 /]//

L ﬂ///J_/.l(//l_( it ///// z// §A/ fzﬁl S/ . atze // ederre /1

A%z pyﬂ/h /47#’ z/Z[

/ ///é[/l___ﬁzsz_,Jy/A' //// A e

Z/D? Jéﬁ fzzﬁﬁy//ZVC/iAK /4?'/27/42_m%¢2e%{_é%4241/// «

| 1 //{,t / b 7///////1//// 2 77///// / f[//./_//j 47 7/ /44/ (/

? ////(/L//l’_l/ / Cn . S Pt
| /////zzzzﬂy /%, /1// ” ARy ;

. . ////f // /z// % //: ; ,/J(f/ /////// ///( ////w 5/4/}.
, L v s /m// ///// £ //‘ 72 72///4__/;(,/ ///,{< Wé,;,/% ‘

\ /7, /z/z . j/l//[////.“ //’z/// 8/ //////f_,_g//// e f7 T //, “

8 7/ // %///[{/ M//} /%[z///////a /// %

| 2 st i eSS Ll SRR -~ = — S N e e S SN LN A oyt oY et

7/

Y A L//// phedsarsr) “/4/4 ////( ;/// / .

s

// /f/’ j
//4%2///( ”%;

1277 //7 //////z//z)//

////f/ |

\

U
3
o
i
i
P63 Te—
G
PR




To Have and to Fold the Same, g l

F A » . SRy iy K o 80l arty of 1o first par
anywise appertaining ; and also all the estate, intercst, claim and demand whatsoever, in Law as well as 1 Bquity, whic I the said party of the firsb patt,
r successor in Trust hereinafier named, ForpvER i—

second part, his heirs, assigns 0
{ho said Bond.Z or cither of them, or any purt

ha/zn and to the premises hereby conveyed, nnto the said party of the

IN TRUST, NEVERTEELESS, to wit: In Trust, That in case of default in the payme
m or any part thereof, or, i ease of a breach of any of the cove
aforesnid, or any or cither of

nt of
; or stipulations herein

thereof, or of the said Coupons or Tnterest Notes, or cither of thel nants or stipulations

egal holder of said BondsZ or any of them, or of said Coupons, ¢ given for interest as

enter into and upon all

o duly constituted

contained, then, on the upplu.\uo 1 of the |
them, it shall and may be lawful for said party of the second part, his heirs, assigns or

premises hereby granted, or intended so to be, or any part thereof, and as Attorney for

successors in Trust, to and singular the

said party of the first part for such purpos

IEREVOCABLY, or in the name of the said second party, to receive all rents, issues mn)?]nofla thereof, and to sell and dispose of the said premises, and all the

of redemption of said party of the first part, -7/ - Teirs or assigns therein, at pul»h

State of Illinois, for the highest and best prm the same will bring in cash L’////

at that thne published in said City of

right, title, benefit and cquity

the Court-1louse in the City of Chicago, in the

time of such sale, by qdurnmnunt ‘in one of the newspapers

ven of the
r to the purchaser or purchasers at such sale

public notice having been previously

be thought cxpc«hont, and to make, exceute and delive

Chicagos to adjourn such sale from time to time as may
avails of such sale and the purchase money paid thercon,

ood and sufficient deed or deeds of conveyance for the premises sold ; and out of the proceeds or s
Trust, including all moneys advanced for taxes or other liens

o

after first paying all costs of advertising and sale, commissions and all other expenses of this
st due on said Bond and Coupons, or 1ulem>t Notes,
shall

presentatives or assigns, on reasonable

according to the tenor and

and assessments, with the interest thereen, to pay the principal and interes
the

effcct thereof, or to the said R, K. SWIFT, BROTHER & JOHNSTON, in gase—-
/ Z/(/ &

alo to see to the n])pll} ition of the purchase money, whila sale or sales

have paid same;

leg;

rendering the overplus (if any) unto the said party of the first part,
request 3 and it shall not be ebligatory upon the purchaser or purchasers at any such s

so made, shall be a perpetual bar, both in law and equity, against the said party of the first part, ——
ugh or under said party of the first pﬂrt or any of them.

heirs and  assigns and all other persons

guction, at the north door of 3

days’

— oy >
= = : —e2(o8)
: . i STATE OF 1L
! together with all and singular the tencments, hereditaments and appurtenances thereunto belonging or in ‘ LIN OIS’E 2 // /\/ %.,-
. Cock Co ty) s I, / ﬂ / ((é /(b ( ///é’i‘ //('/{46 in and for z~ CZ L4

//(, C,, 57 ¢nid County, m he State nfores. id, do hercpy Certify, Mhat v =" 88
Vrttee & Lay [

7 __personally known to me as the person

AL
ﬂﬂ--x-n‘ cd to the \\uhm Trust

7
s

& ;

. (lf
BRI fhoso name__

Deed, as haying exceuted thésame, appeared before me this dgf in person, ane
/ free“and voluntary act, for the uses and

who__
1 acknowledzed that he signed,

2, 45 _

sealed and delivered the said instrument of writing, ¢

purposes therein set forth, the contents and mea wning having been fn“\' esplained by me.

a ~1;nu\-:lwlgcd hat

dower and all 1igl%:}llc aud interetgo the b

i that

Z) :
’
0

4

1 of do Cuot wis

f L/ e :
wder my hand and ”2‘2?74[_50:&\, this__ [~ _/é:(l { E (/L / ic "

(75, in the year of our Lord one thousand eight hundred and

said husband,

Ol

claiming the premises afurc~ ml orany p.m thereof, (1;) (om, thr
And the said____ //‘ //[/ P 4 (S L, S
5 / for / /_////////_/{// Heirs, Executors and Administrators, covenant<

Zessor in Trust, that at the time of the ensealing and delivery of these

and agree to and \n(lﬂsmd party of tlic sccond pmt, his Jegal representatives or g
772 o { i well seized of said premises, and ha good right, full power, and lawlul authority to grant, barg gain and sell the
same in mapher and form as aforesaid; that the same are free and clear of all licus and incumbrances whatsoever (1m|®54\a&mmem_; that

Z[M will pay, or case to be paid, the said above mentioned indebtedness, when and as the same becomes due and payable, and until said
indebtedness is fully paid, or said premisés are sold by virtue hercof; will in like manner pay all taxes and assessments thereon when and as the same becomes
And that Jte i
for the insurable valua thercof, and upon the re
f the second part as collateral hereto, and keep the same so insured and the policies assigned as aforesaid : Provided

presents

due and payable. will cause any buildings upon said premises to Le insured in some safe and responsible Insurance Company

quest of said second party, or the legal holder of any of said indebtedness, assign the Policy or Policies
of such Insurance to said party o
Jioever, That such Tnsurance shall not be required for a greater sum than the amount of said indebtedness then unpaid.

And it is stipulated and Agreed, That in case of default in any of said payments of principal or interest as aforesaid, or of a breach in .'m(y
of the covenants or agrcements hercin or in said Bond , then aud in that case the whole of suid principal sum hereby secured, and tho interest to the time

ordine to the tenor and efii; of said indebtedness, shall and may at once become due and payable-and the said prenvises be sold in like mauner

and with the same cffect asif the said indebtedness had matured : ,lml_fu/fu' That in c\se)zf the deatly, resignation, removal from the said City of

.[ﬂ V00 i_[/ i of the

, with like power and_authority as the said party of the second

Clicago, or other inability to aet, of said party of the second part, then

said City of Chieago, shall be and hereby is appointed and made successor i Trust he

part hereby has in and about the management of the said Trust Estate, and the said premises shall become vested in such new Trustee accordingly.

in dlituess wi!mﬂf' The arty of the first pail /7727 _hereunto “'l.—///:/_.h:nnl—:uul seal—the day and year first above written

o

Sigued, Sealed ond Delivered, §

i prosenee of

Mren 2 ,é k}z/,(c,.'),

Q&(/ fﬂ L«'l q?j

¢
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SUPREME COURT OF TLLINOIS,

THIRD GRAND DEVISION,
APRIL TERM, A. D. 1863.

Mgrzcer. IIENRY OPPENHEIMER, CHARLES G.

Swrrir AND CHARLES Lp1z,
Appellants,
VS, l

Grant GoooricH, Jomy McCareery, GARrY  APPEAL FroM COOK.
CrmaMBERS, JouN H. Krvg, Ricaarp Goop- :
MaxN, C. B. Harr, Jouy I. THavER, CHARLES
B. Rovee, Ricmarp K. Swrrr, Lyymax P.
Swirr AND JAMES S. JOHNSTON,

Appellees.

ABSTRACT OF RECORD.

On 10th December, 1861, appellants filed their bill in chancery, in the
Circuit Court of Cook County, as follows, viz: Setting forth that, on the
1st of March, 1856, John McCatfery borrowed of Rickard K. Switt, Ly-
mman P. Swift and James C. Johnston, then a firm in Chieago, under
name of R. K. Switt, Brother & Johnston, the sum of $14.000 ; and to
secure it, gave them 21 bonds, (numbered from 1 to 21) all bearing date
March 1, 1856, and payable to said R. K. S., B. & J., their executors, ad-
ministrators or assigns, five years atter date, with interest at ton per cent.
payable semi-annually: 7 of said bonds (numbered 1 to 7) were for $1,000
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cacl—the remaining 14 for §500 each. (A copy of one of the bonds set
out—see Record p. 12). That McCaffery further, at the same time, exe-
cuted and delivered to Grant Goodrich, as trustee, two deeds of trust of
the premises deseribed (for deseription record p. 3) ; that both trust deeds
bore date the same day ; both were acknowledged March 14, 1856, be-
fore the same notary public, and both filed for record on 17th March,
1856, at the same moment. That by one of the deeds of trust (sce pa-
])L-x' on file marked 1), it was provided that it McCaffey failed to pay the
7 bonds for $1,000, or cither of them, or the interest, or any part of i,
that then the (rustee might sell the premises, afier giving notice as pre-
seribed in the deed of trust. That, by the other deed ot trust, like pro-
vision was made as to the 14 bonds for $500.

That all the interest on the bonds was paid until all the bonds fell due,
March 1, 1861.

That complainants are holders of following bonds, for $500 each, viz :
Carpenter, No. 12 : Oppenheimer & Metzger, No. 13 ; Smith, 14 and 205
Brookfield, 17 and 18 ; Letz, 19.

That the other $500 bonds are held as follows, viz : Royce, Nos. 8 and
9, Thayer, 10 and 11, Hart, 15, 16 and 21. !

That the $1,000 bonds are held as follows, viz: Chambers, Nos. 1, 2,
3, &e.; Kline, No. 5; Goodman, No. 6, &c.

No interest has been paid on any bonds to complainants since maturi-
ty ; that by the terns of said cotemporancons deed of trust, complainants
are entitled to require trustee to sell to pay the said 21 bonds. But the
trustee, combining, &e., refused to advertise and sell for the $1,000 bonds,
or for both the $500 and $1,000 bonds, jointly, under the two deeds, or
to pay complainants their share ot the proceeds ot such sale, or of a sale
under either deed ; and the trustee pretends that said deed of trust, to
seeure said $1,000 bonds, was prior in time and right to the deed secur-
ing bonds held by complainants, and that he is bound to sell under said
$1,000 deed, and out of the proceeds to pay the $1,000 bonds in full, in
exclusion of complainants equal claim; and the trustee has caused a
notice of intended sale, under said deed, to be published (per copy, see
record, p. 15), and threatens to proceed to sell thereunder, and from said
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sale to pay said $1,000 bonds, in exclusion of complainants claims.
Complainants claim that the proceeds of the sale, if made, will not more
than pay the $1,000 bonds, and that McCaffery is wholly insolvent.
Further, that the trustee has not entered on nor taken possession of the
premises, as required Dy the trust deed, befure advertising or selling.
Complainants charge that trustee’s pretences are untrue ; that the mak-
ing and delivering of said 21 bonds, the lending of said $14,000, and
the making, acknowledging and recording of the said two deeds of trust
were one single and cntire transaction ; that no priority in time or right
was given to either of said deeds of trust over the other. As evidence
ot the entering of the transaction, and the intention of the parties, com-
plainants aver that there is in the deed to recover the $500 bonds, an
express covenant by McCatffey, that the premises, at the date of the exe-

~ cution of said deed were free and clear from all tormer grants, liens and

incambrances, as appears by reference to the trust deed (see paper on
on file, marked 2), and they set up the acceptance of said deed of trust
Dy trustee with such covenant as an estoppel against said trustee’s pre-
tences.

Oath to answer waived ; prayer for injunction against Goodrich to
restrain sale, &e., under said notice, and that he may be decreed to sell
under both deeds and trust for joint benefit of all bond holders, and for:
further or other relief. Prayer for process.

Bill demurred to by Brookfield.
Order for injunction.

Copy of bond.

Copy of notice of sale.
Injunction bond.

Writ of injunction.
Summons and return.

Answer of Garey Chambers, John H. Kline, Richard Goodman,
filed January 31, 1862.
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They have no knowledge as to the $14,000 loan ; on information and
belief, deny that he executed 21 bonds to secure the same except as
hereafter stated, or that he executed the two trust deeds to secure the
same, except as hereafter stafed.

Admit, that on March 1, 1856, he did, in consideration of §7,000, paid
him by R. K. Swift, Bro. & Johnston, or for some other consideration,
make seven bonds for $1,000 each, numbered 1 to 7, &e.

Admit that the interest was paid them to March 1,1861 ; that to se-
cure the same he made a trust deed to Goodrich, conveying following
premises (describing same as in bill); that the deed was acknowledged
March 14, 1856, and recorded March 17, 1856; say that it was provided
therein that on default trnstee might sell, &e.

Say they are informed that afterwards he made fourteen other bonds
tor §500 each to same parties, which deed was also recorded in Cook
county, but after the other deed mentioned, and is a subsequent lien.
Iave knowledge whether there was any consideration for said bonds.

Chambers admits he owns bonds 1, 2, 3 and 4, reterred to; says he
purchased two of them in May, and one in June, 1856, aud when he
bought R. K. S., B. & J. represented to him that they were secured by
trust deed, which was the first lien ; that trasting them, and finding no
prior incumbrance on record, he bought them innocently, and for a valu-
able consideration, without notice of any prior or simultaneous lien.

That in June, 1857, they bought the other of said bonds of B, B. Cham-
bers, also bona fide and for value. That when R. K. S. & J. sold to this
defendant, they held the other fourteen bonds, and complainants bought
a long time afterwards, with full notice of facts above stated, and on a
nominal consideration.

Kline admits that he is the owner of bond 5 ; bought the same about
July 1, 1856, and paid therefor in cash, sets out same representations,
&c., as Chambers.

Goodman admits he owns bonds 6 and 75 Longht them April 3, 1857,
for cash ; same representations, &e., as Chambers.
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All deny that the two trust deeds were filed for record at the same
mowment; and say if they were, as the trust deed securing their bonds was
first recorded, and they purchased as above stated, it is the first lien.
Deny that loaning the 814,000, and making, acknowledging and record-
ing the two deeds were one entire transaction ; say the two deeds and
sets of bonds were made separately to enable the payees to negotiate the
first nentioned, viz: the $1,000 Londs; that the said payees did negoti-
ate and sell them as aforesaid ; whereas, the said payeees retained the
other 14 bonds until a long time afterwards, and after the payees had
failed.

Affidavit of non-residence of defendants Royce, Thayer, Hart, L.
P. Swift, and Johnston.

Publicatiom Notice and Certificate.

Grant Goodrich Amswers : Admits the two deeds of trust
were executed and delivered to him as stated ; that he did attempt to sell
as stated in the bill, and has no knowledge as to other matters.

Appearamee of McCaffery entered.

Default of Hart, Thayer, Royce, L. P. Swift, Johnston and R. K.
Swift.

Judge’s Certificate of evidence—sets forth that on tlie hearing, at
May Term, 1862, complainants offered in evidence T bonds (see bonds on
file, marked )5 also, 2 deeds of trust (see paper on file marked 1
and 2) ; also, as a witness,

Grant Goodrich, who stated as _follows :

I am the trustee mentioned in the deed ; I had advertised the property
under the $1000 trust deed alone, when restrained by this injunction.

I had nof, and never have, entered upon or taken possession of the prem-
ises.

Complainants also introduced as a witness,

M. F. Tuley, who states :

Lamacquainted with defendant, McCaffery. In the latter part of 1861,
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he was insolvent. He had some property, but incumbered. Ile owes
§48,000 or $50,000 besides the indebtedness in this suit.

DFENDANTS’ TESTIMONY.
The defendants offered in evidence the deposition of

R. K. Swift, (which was received subject to complainants’ objection)
as follows, viz :

I know all the parties except Brookfield. The bonds, marked from 1
to 7, were made by MecCaffery, and delivered to R. I. Swift, Brother &
Johnston. I do not personally know when. McCaftery had before made
bonds to me for part of this same debt, for several thousand dollars. T
thought about $12,000. About March 1st, 1856, he wanted to increase
the bonds to $14,000. I intended to—think I did—propose he should
make two classes of bonds : 7 bonds of $1000, first mortgage, and 14 of
$500 second mortgage ; and that I told him it made no difference to him
whether there were two classes or not ; to which he assented. The old
papers were then given to some member of our commission department,
and by them to George Taylor, the lawyer, who drew the first papers,
to compute the interest. The bonds are in the hand-writing of Mr.
D’Antin, or the Greek clerk, who were both in our commission depart-
ment.  Mr. James 8. Johnsten was the principal in that department.
Ile was one of the firm of R. K. S., Bro. & J. My instructions were to
make seven $1,000 bonds, and a trust deed to secure them as a first lien,
and fourteen $500 bonds, and a trust deed to seenre them as a second lien;
and not to record the last for two weeks after the other. The fourteen
bonds were nat intenced for sale. McCaftery, for years, paid me the in-
terest on all the 21 bonds. Can’t say when the deeds were recorded.
(Complainants objected to statements of conversations with McCaftery,
or statements of any one.) McCaffery, two or three years afterwards—
after our failure—told me he could pay $7,000 when the bonds came due 3
and I advised him not to pay, unless the holders of the second n ortgage
would give him an extension ; to which he assented. (Statement objected
to by complainants.) I was a member of the firm of R. K. S., Bro. & J.
I did not know the two deeds were recorded the same day, until last year.
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I inquired of Mr. Rosenthal, our clerk, about it. He said he left them
for record ; had a sort of recollection that he was told to record the $1,000
bond deed first; that he did hand that to the Recorder first ; but imme-
diately after handed, ;flso, the other. T asked him if he did not always
understand the $1,000 bonds were first mortgage ; he said certainly not,
or he should not have advised his client to buy one of the $55 ones. I
have a memorandum of the balance due from McCaftery, March 1, 1856,
which T produce. The amount, $9,628.92, the balance of §14,000, was
put to his eredit. To every person I talked with about buying the $500
bonds, I described them as a second lien—I stated it to B. B. Chambers,
when he bought 8, 9 and 10—to Mr. Kline and Mr. Hart ; think T told
it to Carpenter. T told it to Mr. Goodman, (Objected to by complain-
ants.)

Cross Examination :

Rosenthal stated that as soon as he saw one trust deed filed, he filed
the other. The $9,628.92, before mentioned, with the balance of $14,000,
which was paid to McCaffery at the time, made up the amount included
in the 21 bonds. The paper marked  Exhibit A, (see paper No. 1 on
file), is the original trust deed securing bonds S to 21. Tt was the ordin-

ary blank printed form used by us.

Re-Direct Examination :

The only reason I can give why the words, “unless as hereinafter spec-
ified,” are erased in © Exhibit A,” is, that we made it a point only to lend
on clear titles, and our clerks had advices to arrange the securities for
clear titles, and one of them being a Frenchman and the other a Greek,
[ think they mistook the instructions, and considered this deed like all
others.

Re-Cross Examinatiomn :

I presume both trust deeds were prepared by the same clerk, under
the immediate supervision of Mr. Johnston, one of the members of the
firm.

Defendant introduced, as a witness,

J. F. Wait, who stated—




)

plainants objected to
ary).

all the testimony of Iart, as hearsay and second-

COMPLAINANTS’ TESTIMONY.

Complainant introduced Julius Rosenthal

as a witness, who testified
as follows:
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ber, 1857. No. 4 was sold in February, 1857 ; No. 5, in January, 1856,
to Philo Xline; 6 and 7, to Richard Goodman, in April, 185%7. T think
they were paid for in cash ; I speak from a memorandum made by me
(sce papers on file, No. 3).

63 Decree cntered June 20th, 1862, as follows:

Recites default of' all detendants but Chambers, Kline, Goodmnan, and

Goodrich ; that canse was heard on pleadings and proofs, cte.
b O )

G4 Order that the bill be dismissed for want of equity therein, with
costs, and that the injunction be dissolved.
Complainants pray appeal to the Supreme Court.
o A
66 68- Appeal granted by Court on filing bond, which is done:
i
69 Stipulatiomn : -

i

That-the copy of trust deeds and bonds attached to the bill, is accu-
raté; thatsaid deeds and bonds were introduced on the hearing, and that
the clerk need not copy the same into the record.

All trust deeds, bonds, and other papers used on the trial may be used
on the hearing, as it copied.

Signed by counsel for all parties.
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ASSIGNMENT OF ERRORS.

70 1. The Court erred in considering the testimony of R. K. Swift.
(Objected to by complainants.)

2. The Court erred in considering the testimony of J. I. Wait.
3. The Court erred in dismissing complainants’ bill.

4. The decree should have been for complainants and not for defend-
ants.

WALKER & THOMAS,

Solicitors for Appellants.
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Printed By BracE & BARNARR, 14 South Clark St.

SUPREME COURT OF ILLINOLS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1868

GRANT GOODRIOH, GARRY OHAMBERS, et. al,,
APPELLEES,

ADS.

BENJAMIN F. BROOKFIELD, et- al,, Appellants.

APPELLEES’” POINTS.

The bill in this case was filed to settle the priority of liens of two cer-
tain trust deeds.

On the first day of March, 1856, John McCaffery executed to Grant
Goodrich two trust deeds : one to secure seven bonds of one thousand
dollars each, and the other to secure the payment of fourteen bonds of
five hundred dollars each. The bonds ware all held by R. K. Swift & Co.

When the the trust deeds were made, it was expressly agreed by Me-
Caftrey and R. K. Swift & Co,, that the trust deed, to secure the seven
bonds of $1,000 each, should be first recorded and be the first lien. That
was the object in making ¢wo trust deeds. The trust deeds were taken
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to the clerk’s office, and, by the direction of R. K. Swift, the trust deed
to secure the seven bonds of $1,000 each, was first handed to the record-
ing clerk, and marked “No. 1.” The other was afterwards handed to
the clerk, and marked “ No. 2.” The deeds were recorded in the order
in which they were handed to the clerk and numbered.

It was the uniform custom of the clerk in the recording oftice to record
deeds, &c., in the order in which they were handed to the clerk.

The seven one thousand dollar bonds, secured with the trust deed
marked No. 1 and first recorded, are owned by the defendants, Garry
Chambers, John H. Kline and Richard Goodman. Those bonds were
first sold, and purchased by those detendants, for a valuable consideration.
The others were sold afterwards, and after the failure of R. K. Swift
& Co.

By the ¢ Recording Act,” the trust deed first recorded is the first lien.
Vol. 1 Purple’s Statutes, page 159, § 23.

One deed was first delivered and first recorded. Even if they had
been simultaneously delivered, without any agreement as to priority, yet,
inasmuch as the trust deed securing the Londs numbered from one to
seven inclusive, was first recorded, and the bonds which are held by. the
defendants, Garry Chambers, John H. Kline and Richard Goodman,
were puchased by them bona fide, before the bonds secured by the other
trust deed were sold, they would be entitled to the first lien under the
recording act.

JUn—

But, eae trust deed was not only first delivered and first recorded, but it
was expressly ag&;eed by both parties, when the trust deeds were made,
that our trust deeéﬁ){a the first lien (see testimony of R. K. Bwift). This
testimony was admissible. 2 Barb. Ch. 441.

‘¢ Although two mortgages upon the same premises bear the same date,
“ and are acklowledged at the same time, if it appears that it was the
“ agreement and intention of all parties that one of the mortgages shonld
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“ have a preference over the other, so as to be a prior lien upon the prem-
‘ ises, the law, for the purpose of carrying into effect that intention,
‘ presumes that the mortgage which was intended to be preferred, was
¢ delivered first.”
Jones vs. Phelps, 2 Barb. Ch. R. 441.
3 Barb. Sup. Ct. R. 652.

In this case we do not rely upon any presumption, but upon an express
agreement, and upon the fact that that agreement was carried out. Our
trust deed was actually first recorded. We, therefore, think the decree
below should be affirmed.

E. & A. VAN BUREN,
Attorneys for defendants, Chambers, Kline & Goodman.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1863.

BENJ. F. BROOKFIELD et al., Appellant, )
V8. ;Appealj}'om Cook.
GRANT GOODRICH, Appellee.

POINTS OF APPELLANTS.
BY M. F. TULEY.

The record in this cause shows the following facts: Upon March 1st,
1856, McCaftrey owed R. K. Swiit Bro. & Johnston over $§9000. He
desired further advances, and executed seven bonds of $1000 each, which
were numbered from 1 to 7,and tourteen bonds of $500 each, numbered
from 8 to 21, all payable in 5 years to R, K. Swift Bro. & Johnston,
making McCaffrey’s debt $14000. To secure the $1000 bonds, McCaf-
frey executed a trust deed in usual form to Grant Goodrich, and to se-
cure the $500 bonds another trust deed to same trustee, both giving
power of sale upon default of payment, and both containing covenants
against préor incwmbrances, Same blank used in each deed, and words
“unless as hereinafter specified,” which were nsed when title not clear
stricken ont. Both deeds were acknowledged on same day, betore same
nutary, delivered at same téme, and were filed tor record sémultaneously.
The one to secure $1000 bonds being recorded on page of record im-
mediately preceding the other deed. Complainants own bonds No. 12,
13, 14, 17. 18 19, 20. It does not appear when or in what order of time
the bonds from 1 to 21 were sold by Swift Bro. & Johnston.

R. K. Swift’s testimony, if admissible, shows that, when he and
McCaffrey talked of creating the security, it was theirintention to make
the $1000 bonds a first lien, but fails to show what the intention was at
the time the securities were executed ;3 also that MceCaitrey, after the
bonds were sold by Swift, Bro. & Johnston, recognized the $1000 bonds,
in a conversation with Swift, as a first lien.



The fact that the trust deed, given to secure the $1000 bonds, appears
first in order upon the record, cannot affect this case. Deeds take pre-
cedence not from the order of record, but from the time they are de-

livered to the recorder for record.
Scates Stat. 969. 1 Gil. 579.

II.

There being no question as to notice, there being the same trustee
and same cestui que trust, the recording acts have no bearmﬂ here as to

the original relation of the trust deeds to each other.

2 Barb. Chy. 440.
3 Atk. 646.
1 Sch. & Lef. 90.

«Where two mortgages are recorded at same time, and each mort-
gagec is cognisant of the giving of the othex, the recording aets have no

.\pphcatlon as to the question of priority.”
2 Barb. Chy. 440. 1 Clark Chy. 567.

To the same etfect,—
16 111 453.

The sole object and cftect of the recording acts being to protect subse-
.quent purchasers and incumbraneers (without notice) against previons

deeds, liens, &e., not recorded.
23 Barb. 88. 2 Barb. 151.
6 do 346. 25 Ills. 67.
Willard Equity, 253. 23 do 516.

“«Where a trustee took two mortgages on the same property at the
.same time for different ¢ cestui que trusts;’ the accidental recording of the
.one before the other gives it no priority. It is only a subsequent mort-

gagee whose mortgage obtains priority by being first recorded.”
Paige Chy. Reports, p. 545.

“ Tt is a common maxim that he who has precedence in time has the
advantage in right, not that time considered barely in itselt” can make
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such difference, but because the whole power over a thing being secured
to oue person, this bars all others from obtaining a title to it afterwards.”
Foublanque's Equity, 320.

III.

The trustee and the cestui que trust in both deeds being the same per-
son, priority depends upon the date of actual execution. There is 7o
legal priority herc.

“ At common law every deed took place according to the priority of
its date or delivery.”
2 Greenleaf's Cruise, 543.
Adams' Equity, 145,

The date aud delivery of these deeds being one and the same, they took
cffect at the same instant of time and arve of equal right.

IV.

There is no equitable priority.

“Tf there be several equal equitable interests affecting the same es-
tate, they will attach upon it according to the periods at which they
commence.’’

Foublanque's Equity, 320.
2 Johnson's Chy, 603.

“The rule of priority which governs transfers and charges of a legal
estate, govern also, in the absence of a special equity, transfers and
charges of an equitable interest.”

Adams' Equity, 148.
€rabb’s Law of Real Property, 884,

In this case . the parties are incumbrancers under trust deeds made to
same trustee; mude, acknowledged and delivered at the same instant of
time; recorded upon the same day and at same time ; given to secure one
entire indebtedness (not two distinet loans) represented by bonds num-
bered from one to twenty-one consecutively. How can it be claimed
that there is a special equity—an equitable priority in favor of deed se-
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curing the $1,000 bouds, unless notice f‘f such priority ¢s proven to have
been brought home to the complainants ?

These complainants bought in good faith—are dnnocent purehasers for
wvalue, and had no notice of any priority of the other deed. They had
notice ot the other deed as the record is notice of contemporaneous liens,
(17 Wend. p. 30;) but the evidence is clear that no other notice was
given to any of them, (except perhaps Carpenter).

V.

Switt’s testimony as to the intentian of himself and McCOaffrey is in-
.admissible to vary the deeds.

3 Starkie’s Bv. 759.
3 Sand.

Intention is merged in the deeds and the deeds are #he only evidence.

3 Starkie's Ev. 761.
1 Hill, 17.

3 Scam. 566.

13 IIL. 133.

17 11l 570.

The evidence of Wait was hypothetical, and in fact proved nothing,—
it was not the best evidence.

Whether Switt’s evidence is or is not admissible, no notice is shown
that complainants had any notice as to the intention of the parties to the
deeds or of the recognition of priority by McCaffrey, and as between
the incumbrancers under the evidence, the deeds alone must govern.

M. F. TULEY,
» Aty for Appellant.
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Supremre Court of the State of Ximess,

THIRD GRAND DIVISION,

APRITL. TERM, A.D. 1863.

BENJAMIN F. BROOKFIELD et al.,

Appellants,
versus Appeal ff/'om Cook.
GRANT GOODRICH et al.,
Appellees.

POINTS FOR APPELLANTS.

I.
Swift’s testimony as to conversation with Mr. Coffey was inadmissible.

I. Because it was merged in the written contract.
Starkie Ev. 666.
8 Mo. 391; 7 Paige, 137 ; 5 Barr. 183.
11 Humph. 242.

II. Evidence of intention inadmissible to vary deed.
6 Metc. 398 ; 13 Pick. 12:4; 10 Pick. 279.

A contract under seal must be tested by itself alone.
1A.X.M.103; 8 Cl. & I. 244; 4 Russ. 154.
17 1. 570 ; 1 Bing. 452.
7 T. R. 676, 222, 423.

III. No notice of said conversations or their results is brought to any
one of complainants.



IX.

‘Wait’s testimony was inadmissible.

I. Better evidence existed as to the facts attempted to be shown, viz. :
Thieleke’s testimony.

IT. Tt was not positive, but hypothetical.

ITH.

There was no priority in fact between the deeds of trust.

I. Excluding Swift’s statements as to intention, the court knows only
that the consideration for the two deeds was one and entire; that both
were made, acknowledged, delivered and recorded simultancously ; that
the bonds are numbered 1 to 21 consceutively, and therefore that the

whole transaction is a unit.
920 Barb. S. C. 429.
1 Phil. Bv. 644

II. The agreed rule of priority is, that the order of date prevails, and
two instruments dated the same day, create prime facie co-equal liens.
Adams’ Equity, 145.

III. Swift’s statements as to <néention, do not alter rights arising from
the facts and papers, especially as against subsequent innocent purchasers.
(The papers were prepared under the supervision of one of the payees,
and therefore there can be no claim of accident or mistake, even if that
were material). “An agreement cannot rest partly in writing under
seal and partly in parol.” 3 Gilm. 463.

IV. The cestuis que trust in each deed were the same. IHow could
they have priority over themselves ?

1V.
No priority was created between the deeds by the order of record.

I. Deeds take effect from the #ime they ave delivered to the recorder
or record. 1 Gilm. 579.
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Rosenthal’s statements to Swift, if receivable, show they were both de-
livered on the same occasion. Rosenthal himself does not remember
delivering them. If he did deliver them, he could not have contemplated
creating any priority by any directions he gave, for he himselt thought
there was no priority, and so advised detendant Metzger. Thielcke, who
received the deeds, was not produced.  Wait’s testimony shows that if two
deeds were simultancously delivered, without directions, he would ¢ first
record the one he first came at.” The court, therefore, only knows they
were delivered on the same day, and recorded in 2mmediate succession.

II. Iractions of a day arcnot to be regarded.
11 Johns. 230; 8 Johns. 347.

The statute requires the recorder to preserve onlythe day, not the howr,
when the deed is left for record. Rev. Stat. 432, ch. 27, sec. 7.

Any other record by him, therefore, would be extra official, and with-
out weight. The order of record is intended to show nothing, but the
successive days of record.

III. The recording acts have no bearing here as warying the original
relation of the deeds to cach other. They operate by way of estoppel in
favor of rights in fact subsequent, but obtained without notice ot prior
claims, but never change the relative position of two parties entered into
with mutual notice of each other’s rights.

2 Barber Ch. R. 4:40; 16 IlI. 453.

Of course there could be no question of mutual notice, when both
incumbrances were to the same trustee and for the same cestuis que trust.

V.

No priority was created between the purchasers of the Londs by
reason of the order of record.

L. The record is notice of all prior or contemporancous liens, though
subsequently recorded.
15 Wend. 595; 17 Wend. 30.
Priority then becomes dependent on actual notice to the party who
held the claim, when the prior incumbrance was first recorded.
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II. The record here showed that the trustee and cestwi que trustin both
deeds were identical, and therefore that priority depended on date
of actual exccution, not of record.

ITI. The record showed the successive numeration of the bonds, and
the covenant in each’deed against prior inecumbrances. (See post, VIII.)
Adams’ Equity, 152 ; 9 Sim. 196.
10 Sim. 9; 2 M. & K. 517.

VI.

No priority was effected by the order of assignment of the bonds.
The parties reccived such rights as before existed under the trust deeds,
no more. Were it otherwise, the purchasers of the different bonds under
the same deed, might claim priority among themselves, but this court
has expressly decided the contrary.

VII.

No priority was created by any representations of Swift.

I. This is a question of legal rights, under the instruments produced.
Defendants have no superior-equities over ns. ~ Verbal statements can-
not alter existing or create new rights under a sealed instrument.

17 S. & R. 402 ; 34 Penn. Stat. 156.

II. The estoppel, if any were created, was against Swif¢ alone, and
would not extend to a purchaser, who Anew nothing of such representa-
tions, nor even of the sale of the other bonds.

III. One, at least, of the complainants (Metzger), bought upon a
statement that the $500 bonds were first mortgage, as Rosenthal testi-
fies. And no one of the complainants is shown to have been told the
contrary, (except, perhaps, Carpenter.)



VIII.

The trustee is estopped by the terms of the instruments accepted by

him, from setting up a priority in favorof cither sct of bondholders.

I. The words “unless as hereinafter specitied,” in the deed, now
claimed to be second in right, which were inserted in the printed blank,
(see original paper on file, marked Exhibit 2), were obliterated, thus ig-
noring any prior incumbrance.

2 Cromp. & M. 539 ; 2 Starkie R. 47; 7 Taunt. 159.

II. Said deed which was accepted by the trustee, at the same time
with the other, now claimed to be prior, contained an express cover and
against prior incumbrances, and therefore the whole two deeds taken
together amounted to an express contract that neither shonld have

priority.
8 Mo. 394; 7M. G. & 8.338; 3 Gilm. 178.

11 Ill. 240 ; 2 Vernon, 370; 1 P. Wms. 393.
Com. Dig. « Estoppel ” a; Co. Litt. 352 a.
IX,
Trustee had no authority to sell without first entering on the land.

T Gray, 244 ; 11 Mete. 99.

WALKER & THOMAS,
Solicitors for Appellants.
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