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[p. 1 to6.]

Stute of PWinods, | Tt Supeeme Gk,

THIRD GRAND DIVISION. TO THE APRIL TERM, A. D. 1864.

ERROR

ve. TO
J TAZEWELL,

NATHANIEL W. GREEN, DEFENDANT IN ERROR.

HENRY R. GREENE, ET. AL, PLAINTIFFS IN ERROR, 1

Alstract of Fecard furnished by SPlaintiffs.

This was a bill for an Injunction, by the defendant in error against
the plaintiffs in error, filed in the Circuit Court of Tazewell County,
June 26, A. D. 1862.

The following is a full copy of the bill :

«To the Honorable Jauss Harrrorr, Judge of the 21st Judicial Cir-
cuit of the State of Illinois, in Chancery sitting:

Humbly complaining showeth unto your Honor, your orator, Nathan-
iel W. Green, a resident of the County of Tazewell and State of Illinois, -
that your orator is now, and has been for the space of more than five
years next preceding the filing of this Bill, the owner in fee of the follow-
ing described land, situated in the said Tazewell County, viz: The
North-west quarter of Section number twenty-three in Township 22,
North of Range Four, West of the third principal meridian, which land
is now, and has been for the space of more than five years next prece-
ding the filing of this Bill, in cultivation and enclosed with fences, and
your orator further shows that on the 27th day of June, A. D. 1857, the
Commissioners of Highways for the Town of Delavan, on the Petition
of sundry voters of said Town, laid out a public road in said Town,
and running entirely across said Town, commencing at the North-east
corner of Section 94, in said town 22, North of Range 4, West of the
third principal meridian, and thence running a westerly course on the
sectional line between Sections 24 and 13, 28 and 14, 22 and 15, 21 and
16, 20 and 17, 18 and 19, to the West line of said town; and your ora-
tor averd that he at the time desired to have said public road so laid
out and opened as it was laid out, that your orator might have a conve-
nient and beneficial outlet from his said land over said public road in a
westerly direction to two public roads lying west of his said land and
running North and South from Springfield in the State of Mlinois to the
Cities of Pekin and Peoria in the same State, which last named cities are
and were the only available market places for the produce of his said
land, and which line of road would secure to your orator a better and
more convenient road to and from said market places than he would
have without said road was so laid out and opened, and your orator
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avers that in consideration of the laying out of said public road as
above alleged, and that said Commissioners would proceed immediately
and open the same, he released to them the right of way over his said
land, for said road, and he here avers that on no other consideration, and
for no other road or purpose than is above alleged, did he ever release
said right of way, or consent that a road might be opened on the North
line of his said land so enclosed and cultivated as aforesaid, nor has
any such road ever béen opened, and he here avers that any attempt
riow at the opening of said road across his said land at all, and especially
from the East end alone, and without opening it across the said Town
to0 the West end of the road as so laid out, would without regard to
the fact that the said road is now vacated by law, greatly harrass and
seriously injure your orator, greatly increase his outlays and expense
and furnish no corresponding advantage, and for such purpose your
orator never did and never would give or release a right of way across
his said land: and your orator further avers, that damages have already
been claimed by, and allowed to sundry owners of land lying west of
your orator’s said land along said road, and charges that the Commis-
sioners of Highways of the Town of Delavan, neither at the time they
1aid out said road, and at no time since have ever paid the damages s0
claimed and assessed for the right of way, nor procured the right of
way for said road from the said owners of land, nor have said owners
of land released their claim to said damages, nor have said Commis-
sioners of Highways ever opened said road or ordered the same to be
opened, and the same is now enclosed over the whole length of the
line of said road lying west from the said land of your orator, nor have
the said Commissioners of Highways or the said Town ever raised the
money to pay said damages but have continually refused so to do, and
said road is treated as vacated and as a nullity under the Statute upon
the entire length of the same lying west of the said land of your ora-
tor, and your orator charges and avers that the same is now vacated
and a nullity by law for the reason if no other is required that five
years will have elapsed from the time of laying out the same before the

same can be opened as required by law, and that the same cannot be
now lawfully opened for the reasons aforesaid until long after the lapse
of the said five years, and all attempts to open the same or meddle
with the property upon the line of the same as originally laid out are
mere attempts to trespass without right or lawful authority, and so far
as such attempts may be made upon the said land of your orator must
greatly injure your orator and require your orator to bring a multi-
plicity of suits against such trespassers to the great detriment of the

Court, and without furnishing any adequate remedy or compensation
for the injury done to your orator and others through said trespasses

and your orator charges that one Henry R. Greene, Joseph A. Patter-

son, and John Hclmes, pretending to be acting as the Commissioners

of Highways, of the Town of Delavan, and one John Snedeker pretend-
ing to be actin]% as Overseer of the Highway of Road District 1}\;0. 6, in
gaid Town of Delavan unlawfully combined and confederated together

and with their agents, servants, aiders and abettors, threaten to and in

pursuance of said purpose are about to enter into and upon the said

land of your Orator and tear down and remove his fence, and break
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up and destroy his crops thereon, contrary to'the Law and to the irre-
parable injury of your orator, and in violation Jf the rights of your

" ‘orator in this behalf, and as your oratoris remediless except in a Court

[p. 6.]

[p.p. 7 &8.]

[p.9.]

[p.p. 10&11.]
[p. 12.]

[p. 13]

of Equity, to the end thereof your orator prays that the said Henry
R. Greene, Joseph A. Patterson and John Holmes, Commissioners, of
Highways as aforesaid, and the said John Snedeker, Overseer of the
Highways as aforesaid, and all their aiders, abettors,. agents and ser-
vants, may be strictly enjoined from entering into or upon the said land
of your orator, or any part thereof, and from in any way troubling or
meddling with the fences or crops of your orator situated on said land,
and from all attempts to open any enclosed field upon the said land of
your orator, or otherwise opening or further attempting to open said
road on said premises until the further order of this Court in the prem-
ises, and that they and each of them may be duly summoned to be and
appear at the next Term of this Court, and full, true and perfect an-
swer make to all and singular the allegations of this Bill, and on a
hearing thereof, that your Honor will make said Injunction perpetual
against them, and for-such other and further order and decree in the
premises as to your Honor may seem meet and proper, and as in duty
bound your orator will ever pray, &e.”

B. S. Prettyman
T % NATHANIEL W. GREEN.
SraTE oF ILLINOIS, Nathaniel 'W. Green, the above com-
T 11 C ss. plainant being first duly sworn accord-
Bae ks ounty, ing to law, on his oath says that the al-

}eg{z‘mtigns in the foregoing Bill of Complaint are true in substance and
in fac
Subsecribed and sworn NATHANIEL W. GREEN,
to before me this 26th
day of June, A. D. 1862.

Jayms HarrrorT.”

Copy of Judge’s Order for the issuing of Injunction.

. Copy of Preliminary Writ of Injunction with Sheriff’s Return of
ervice.

Copy of Chancery Summons returnable to the September Term, A.
D., 1862, with Sheriff’s Return of Service.

Copy of Demurrer to the Bill.

Copy of Judgment of the Circuit Court at the September Term
A. D, 1862, over-ruling the Demurrer and ordering thIe); Injunction to
be made perpetual.

The errors assigned are:
1st. The Court erred in over-ruling the Demurrer.
2nd. The Court erred in ordering and adjudgi he Injuncti
5 ring and adjudging that the Injunction
A. BERGEN,

Attorney for Plawntiffs in Hrror.



I

&1

ol d™ 3D

N Glect i sz 1801

|

ggffa ke CHHC



SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. ID. 1864,

HENRY R. GREENE, and al. }
vs.
NATHANIEL W. GREENE.

BRIEF DEFENDANT IN ERROR.
L

The bill being taken as true, presents the case of public officers, colore
offic??, attempting to open a public road through the enclosed and cultivated
lands of complainant, under pretext of an assumed grant of right of way,
no longer binding or in force—the conditions on which it was made having
by the acts and default of such officers, or those they represent, failed and
become inpracticable.

L

This is a wrong to prevent which an injunction will lie, because—

1st: It aims to appropriate to the public the benefits to be derived from
such grant, whithout rendering to the grantor the equivalent for which he
bargained. '

2d. The release having ceased to bind the complainant, he stood as though
it had never been given, and his land could not be taken for the rosd with-
out his consent, otherwisc than by having his damages regularly assessed
and paid, or provided for under the Jaw.

8d. The injury threatened, procceding from public officers acting under
claim of right, and being permanent in its character, and tending to mul-
tiply lawsuits, is such as chancery will intervene by injunction to
prevent. Where public officers are proceeding illegally under claim of
right, to impair public or private rights, or where multiplicity of suits can
be thereby prevented, an injunction will li¢, especially if the wrong medi-
tated is continuing in its nature and calculated to work permanent injury,
and this though the remedy by action of trespass is also clear.

Mohark & Hudson R. R. v, Archer, 6 Paige 85.
Hush v. Trustees Morden College, 1 Vesey Sen. 188,
Belknap v. Belknap, 2 John, Ch. R, 468.

Smith v. Bangs, 15 Ills, 399.

Green v. Oakes, 17 Ills 249, and oasca oited.

p—



II.

Unless a public road is opened within five years from the time it is laid
out, it i8 vacated by operation of law. Sec. 17, act Feb. 27, '54, Purp.
Stat. 1171.

The road in question had become practically vacated, and the attempt of
the defendants below to open it was therefore unwarranted and illegal.

It was laid out June 27, ’57. Up till June 26, '62, no move to open it
had been made. It was inclosed its whole length of six miles, and damages
were claimed and allowed the owners of lands along the route. The right
of way was not obtained, nor damages released. No fund was raised to
pay them, and the Commissioners and Town not only neglected, but refused
to provide for their payment. As only one or at most two days remained,
this made the opening of the road, as laid out, legally impracticable, even
if not Jphysicully so; and was in fact a virtual abandonment of it, as a
highway, by the public. The bill shows that it was so treated, and com-
plainant was justified in averting an act on part of the defendants which
could only prove mischievous and abortive, If not paid, the damages
allowed must at least he provided for before the road can be opened. Art.
24, Township Organization, Purp. Stat. 1162 to 1167, inclusive : State
v. C. & M. R. R, Co., 26 Ills. 436.

III1. e

Had two days more, at raost, elapsed, all will admit the attempt to
.open the road would have been illegal, us the road would then have been
vacated—a nullity under the law. Did beginning within the time cure the
difficulty, soas to authorize completion afterwards? We conceive it did not,

Theroad is to be opened within five years. This means the whole road,
not a part of it. The law intends to guard against vexation and public and
private nuisance resulting from indefinitely protracting jobs of this kind,
after they ore entered upon, no less than the evils resulting from indefinite
postponement after laying out, and before entering upon the work of open-
ing the road. Hence its positive termse-unless opened within five years,
the road “ shall be deemed to bevacated.

COOPER & MOSS,
For Defendant tn Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL. TERM THEREBEOF, A. D, 1864,

HENRY R. GREENE et «l.,
Plaintiffs in Error,

V8.
NATHANIEL W. GREENE,

‘l
 Lrror o Tazewsll.
|
Defendant in Error. )

PLAINTIFF’S BRIEF.

A

The trespass, alleged to have been threatened in this case, is not des-
tructive to the inheritance ; those threatening it are not insolvent; the
defendant’s injury would not be irreparable; the defendant’s right has
not been established at law ; and if he should be injured, he has an ade.
quate remedy at law without any such impediment thereto as would re-
quire the extraordinary interposition of chancery, by writ of injunction.

Jerome vs Ross,7 John. Ch. 315.

II.

Having released the right of way, the defendant is placed in the same
situation as if his damages had been legally assessed and paid, and he
can not now object to the opening of the road.

Scates, Treat & Blackwell's Statutes, p. 354. Sec. 6.
I1I.
The bill undertakes to set up a failure of the consideration for which

the relcase was given. No consideration is necessary to support a re-
lease of the right of way.




IV.

Prepayment of damages is not nccessary. A road may be opened
without such prepayment of damrages.

Case vs. Thompson, 6 Wendell, 634.

V.

There is no allegation in the bill that the commissioners had not
given complainant notice to move his fences. The pleading is to be
taken mosts trongly against the pleader, and the court will presume that
such notice was given ; and if such notice was given, the commissioners
might at any time afterwards proceed to open the road and remove the
fences.

Mills »s. Thornton, 26 Tlls. 300.
Scates, Treat & Blackwell’s Statutes, p. 356, Sec. 24.

When an order establishing a road is admitted, the court will presume
that the previous steps required by the statute llave been taken.

Tepris vs. Ward, 4 Gilm.499.
Dumoss vs. Frances, 15, TIl. 44,

VL

The owner of land over which a road is proposed to be laid out must
claim damages at the proper time. He must object in the first instance
to the location of the road across his land, or he will be concluded from
afterwards insisting upon damages, or objecting to the opening of te
road. :

County of Sangamon vs. Brown, 13 Il 212,
Taylor vs. Marcy, 25 Ill. 502.

VIL

This suit is premature. The five years from the time of laying out
the road had not elapsed before this suit was brought; and but for the
injunction in this ease, it may be, that by the payment of damages and
the consent ot parties, the whole road would have been opened within
the five years, and that the road would not have become vacated, and
that the land would not have reverted to its original owners.




VIIL

The defendant in error had the right to compel the Commissioners of
Highways to open the road west of his land, and if he neglected so to

do, he can not object, for that reason, to the opening of the road vver his
own land.
o City of New York vs. Mapes, G Johns. Ch. 46.
City of New York es. Dover Street, 18 Johns. 503.
Stafford vs. The Mayor, &c., of Albany, 6 Johns. 1.
Boxford es. County Com. of Iissex, 7 Pick. 337.

BANGS & SHAW anp
A. BERGEN,
Attorneys for Ulaintiffs in Error.
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SUPREME COURT,
Third Gxand Division,

APRIL TERM THEREOTF,.A.D.1864.

GREENE et als.
vs. - Error to Tazew:1l,
(:REENE ¢/ als.

B]*R(J-I)N

Attorney for Plantiffs.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THBEREOF, A. D, 1864,

HENRY R. GREENE e l.,
Plaintiffs in Error,

vs.
NATHANIEL W. GREENE,

1
l
b Lrror to Tazewsll.
l
Defendant in Error. )

PLAINTIFEF’S BRIEF.

The trespass, alleged to have been threatened in this case, is not des-
tructive to the inheritance ; those threatening it are not insolvent; the
defendant’s injury would not be irreparable; the defendant’s right has
not been established at law ; and if he should e injured, he has an ade.
quate remedy at law without any such impediment thereto as would re-
quire the extraordinary interposition ot chancery, by writ of injunction.

Jerome vs Ross,7 John. Ch. 315.

II.

Having released the right of way, the defendant is placed in the same
situation as if his damages had been legally assessed -and pmd and he
can not now object to the opening of the road.

Scates, Treat & Blackwell's Statutes, p. 354, Sec. 6.

III.

The bill undertakes to set up a failure of the consideration for which
the releace was given. No consideration is necessary to support a re-
lease of the right of way.
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IV.

Prepayment of damages is not nccessary. A road may be opened
without such prepayment of danages.

Case vs. Thompson, 6 Wendell, 634.
Ve

There is no allegation in the bill that the commissioners had not
given complainant notice to move his fences. The pleading is to be
taken mosts trongly against the pleader, and the court will presume that
such notice was given ; and if such notice was given, the commissioners
might at any time atterwards proceed to open the road and remove the
fences. ‘

Mills »s. Thornton, 26 Tlls. 300.
Scates, Treat & Blackwell's Statutes, p. 356, Sec. 24.

When an order establishing a road is admitted, the court will presume
that the previous steps required by the statute have been taken.
Ferris vs. Ward, 4 Gilm.499.
Dumoss vs. Frances, 15, Tl 446.
» .

VI.

The owner of land over which a road is proposed to be laid out must
claim damages at the proper time. He must object in the first instance
to the location of the road across his land, or he will be concluded from
afterwards insisting upon damages, or objecting to the opening of te
road.

County of Sangamon vs. Brown, 13 TI1. 212,
Taylor vs. Marey, 25 I1L. 502,

VIL

This suit is premature. The five years from the time of laying out
the road had not elapsed before this suit was brought; and but for the
injunction in this case, it may be, that by the payment of damages and
the consent ot parties, the whole road would have been opened within
the five years, and that the road would not have become vacated, and
that the land would not have reverted to its original owners.

RANGEESITAYY,

. . . >
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The defendant in error had the right to compel the Commissioners of
Highways to open the road west of his land, and if he neglected so to

do, he can not object, for that reason, to the opening of the road over his
own land.

City of New York vs. Mapes, 6 Johns. Ch. 46.
City of New York vs. Dover Street, 18 Johns. 505.
Stafford zs. The Mayor, &c., of Albany, 6 Johns.
Boxford vs. County Com. of Essex, 7 Pick. 337

—

BANGS & SHAW anp
A. BERGEN,

Attorneys for Dlaintiffs in Error.

&
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Stute of Pinois, T thre Suprene Gouet,
THIRD GRAND DIVISION. T0 THE APRIL TERM, A. D. 1864,
ERROR

HENRY R. GREENE, ET. AL., PLAINTIFFS IN ERROR, l

ve.

TO
TAZEWELL:
NATHANIEL W. GREEN, DEFENDANT.IN ERROR. J

ﬂ&st%act off SRecord fm‘/zid/zea' Ly SPlaint iffs.

This was a bill for an Injunction, by the defendant in error against
the plaintiffs in error, filed in the Circuit Court of Tazewell Cwunty,
June 26, A. D. 1862. 2

The following is a fall copy of the bill:

[p.1t06] “To the Honorable Jayms Harrrorr, Judge of the 21st Judicial Cir-
cuit of the State of Tlinois, in Chancery sitting:

Humbly complaining showeth unto your Honor, your orator, Nathan-
iel W. Green, a resident of the County of Tazewell and State of Illinois,
that your orator is now, and has been for the space of more than five
years next preceding the filing of this Bill, the owner in fee of the follow-
ing described land, situated in the said Tazewell County, viz: The
North-west quarter of Section number twenty-three in Township 22,
North of Range Four, West of the third principal meridian, which land
is now, and has been for the space of more than five years next prece-
ding the filing of this Bill, in cultivation and enclosed with fences, and
your orator further shows that on the 27th day of June, A. D. 1857, the
Commissioners of Highways for the Town of Delavan, on the Petition
of sundry voters of said Town, laid out a public road in said Town,
and running entirely across said Town, commencing at the North-east
corner of Section 94, in said town 22, North of Range 4, West of the
third principal meridian, and thence running a westerly course on the
sectional line between Sections 24 and 18, 23 and 14, 22 and 15, 21 and
16, 20 and 17, 18 and 19, to the West line of said town; dnd your ora-
tor avers that he at the time desired to have said public road so laid
out and opened as it was laid out, that your orator might have a conve-
nient and beneficial outlet from his said land over said public road in a
westerly direction to two public roads lying west of his said land and
running North and South from Springfield in the State of Illinois to the
Cities of Pekin and Peoria in the same State, which last named cities are
and were the only available market places for the produce of his said
land, and which line of road would secure to your orator a better and
more convenient road to and from said market places than he would
have without said road was-so laid out and opened, and your orator




[2] &

avers that in consideration of the laying out of sai lic road as
above alleged, and that said Commissioners would pro imediately
and open the same, he released to them the right of way over his said
land, for said road, and he here avers that on no other consideration, and
for 1o other road or purpose than is above alleged, did he ever release
said right of way, or consent that a road might be opened on the North
line of his said land so enclosed and cultivated as aforesaid, ner has
any such road ever been opened, and he here avers that any attempt
now at the opening of said road across his said land at all, and especially
from the East end alone, and without opening it across the said Town
4o the West end of the road as so laid out, would without regard to
the fact that the said road is now vacated by law, greatly harrass and
seriously injure your orator, greatly increase his outlays and expense
~ and furnish no corresponding advantage, and for such purpose your
orator never did and never would give or release a right of way across
his said land: and your orator further avers, that damages have already
been claimed by, and allowed to sundry owners of land lying west of
your orator’s said land along said road, and charges that the Commis-
sioners of Highways of the Town of Delavan, neither at the time they
1aid out said road, and at no time since have ever paid the damages 50
claimed and assessed for the right of way, nor procured the right of
way for said road from the said owners of land, nor have said owners
of land released their claim to said damages, nor have said Commis-
sioners of Highways ever opened said road or ordered the same to be
opened, and the same is now enclosed over the whole length of the
line of said road lying west from the said land of your orator, nor have
the said Commissioners of Highways or the said Town ever raised the
money to pay said damages but have continually refused so to do, and
said road is treated as vacated and as a nullity under the Statute upon
the entire length of the same lying west of the said land of your ora-
tor, and your orator charges and avers that the same is now vacated
and a nullity by law for the reason if no other is required that five
years will have elapsed from the time of laying out the same before the
same can be opened as required by law, and that the same cannot be
now lawfully opened for the reasons aforesaid until long after the lapse
of the said five years, and all attempts to open the same or meddle
with the property upon the line of the same as originally laid out are
mere attempts to trespass without right or lawful authority, and so far
as such attempts may be made upon the said land of your orafor must
greatly injure your orator and require your orafor to bring a multi-
plicity of suits against such trespassers to the great detriment of the
Court, and without furnishing any adequate remedy or compensation
for the injury done to your orator and others through said trespasses
and your orator charges that one Henry R. Greene, Joseph A. Patter-
son, and John Holmes, pretending to be acting, as the Commissioners
of Highways, of the Town of Delavan, and one John Snedeker pretend-
ing to be acting as Overseer of the Highway of Road District No. 6, in
said Town of Delavan unlawfully combined and confederated together
and with their agents, servants, aiders and abettors, threaten to and in

ursuance of said purpose are about to enterinto and upon the said

and of your Orator and tear down and remove his fence, and break

%



[p. 6.]

[p.p. 7 &8.]

[p. 9.1

[p.p. 10&11.]

[p. 12.]

[p. 18.]
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up and destroy his crops thereon, contrary to the-Law &
parable injury of your orator, and in violation of the
orator in this behalf, and as your orator is remedilesgie
of Equity, to the end thereof your orator prays that the said Henry
R. Greene, Joseph A. Patterson and John Holmes, Commissioners of
Highways as aforesaid, and the said John Snedeker, Overseer of the
Highways as aforesaid, and all their aiders, abettors, agents and ser-
vants, may be strictly enjoined from entering into or upon the said land
of your orator, or any parb thereof, and from in any way troubling or
meddling with the fences or crops of your orator situated on said land,
and from all attempts to open any enclosed field upon the said land of
your orator, or otherwise opening or further attempting to open said
road on said premises until the farther order of this Court in the prem-
ises, and that they and each of them may be duly summoned to be and
appear at the next Term of this Court, and full, true and perfect an-
swer make to all and singular the allegations of this Bill, and on a
hearing thereof, that your Honor will make said Injunction perpetual
against them, and for such other and further.order and decree in the
premises as to your Honor may seem meet and proper, and as in duty

bound your-orator will ever pray, &e.”

B. S. Prettyman,
e NATHANIEL W. GREEN.
STATE oF ILLINOIS, Nathaniel 'W. Green, the ahove com-
T 11 ¢ ss. plainant being first duly sworn accord-
82 9N ounty, |  ing to law, on his oath says that the al-

}egfz_xti{(;)ns in the foregoing Bill of Complaint are true in substance and
in fac
Subscribed and sworn NATHANIEL W. GREEN.
to before me this 26th
day of June, A. D. 1862.

Jayms Hargrorr.”

Copy of Judge’s Order for the igsuing of Injunction.

Copy of Preliminary Writ of Injunction with Sherift’s Re-tm‘n of
Service.

Copy of Chancery Summons returnable to the September Term, A.
D., 1862, with Sheriff’s Return of Service.

Copy of Demurrer to the Bill.

Copy of Judgment of the Girewit Court at the September Term,
A. D, 1862, over-ruling the Demurrer and ordering the Injunction to
be made perpetual.

The errors assigned are :
1st. The Court erred in over-ruling the Demurrer.
ond. The Court erred in ordering and adjudging th juncti
ek g and adjudging that the Injunction
A. BERGEN,

Attorney for Plaintiff's in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THERBEOF, A. D, 1864.

IIENRY R. GREENE ez al., )
Plaintiffs in Lrror, |

vs. v Lirror fo Tazewsll.
NATHANIEL W. GREENE, |
Defendant in Error. |

”

The trespass, alleged to have been threatened in this case, is not des-
tructive to the inheritance ; those threatening it are not insolvent; the
defendant’s injury would not be irreparable; the defendant’s right has
not been established at law ; and if he should be injured, he has an ade.
quate remedy at law withont any such impediment thereto as would re-
quire the extraordinary interposition of chancery, by writ of injunction.

Jerome vs Ross,7 John. Ch. 315.

Seme gy

g 1.

Having released the right of way, the defepdant is placed in the same
situation as if his damages had been legally assessed and paid, and he
can not now ohject to the opening of the road.

Scates, Treat & Blackwell's Statutes, p. 334, Sec. 6,
III.
The bill undertakes to set up a failure of the consideration for which

the release was given.  No consideration is necessary to support a re-
lease of the right ot way.



—

IV.

Prepayment of damages is not nccessary. A road may be opened
without such prepayment of damages.
Case vs. Thompson, 6 Wendell, 634.

V.

There is no allegation in the bill that the commissioners had not
given complainant notice to move his fences. The pleading is to be
taken mosts trongly against the pleader, and the court will presume that
such notice was given ; and if such notice was given, the commissioners
‘might at any time afterwards proceed to open the road and remove the
fences.

Mills vs. Thornton, 26 Tlls. 300.
Scates, Treat & Blackwell’s Statutes, p- 3536, Sec. 24.

When an order establishing a road is admitted, the court will presume

that the previous steps required by the statute have been taken.

Ferris vs. Ward, 4 Gilm.499.
Duu‘l +5 vs. Frances, 15, Il 446.

VI

The owner of land over which a road is proposed to be laid out must
claim damages at the proper time. He must object in the first instance
to the location of the road across his land, or he will be concluded from
afterwards insisting upon damages, or objecting to the opening of te
road.

County of Sangamon vs. Brown, 13 TIL 212,
Taylor vs. Marcy, 25 111, 502.

AT E

This suit is premature. The five years from the time of laying out
the road had not elapsed before this suit was brought; and but for the
injunction in this case, it may be, that by the payment of damages and
the consent ot parties, the whole road would have been opened within
the five years, aud that the road would not have become vacated, and
that the land would not have reverted to its original owners.

$rsast




VIII.

TFhe defendant in error had the right to compel the Commissioners of
Highways to open the road west of his land, and if he neglected so to
do, he can not object, for that reason, to the opening of the road uver his
own land. '

City of New York vs. Mapes, G Johns. Ch. 46.

City of New York vs. Dover Street, 18 Johns. 505.
Stafford vs. The Mayor, &c., of Albany, 6 Johns. 1.
Boxford s. County Com. of Essex, 7 Pick. 337.

BANGS & SHAW axnp
A. BERGEN,

Attorneys for Plaintiffs in Error.
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SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. I:. 1864.

HENRY R. GREENE, and al.
vs.
NATHANIEL W. GREENE.

BRIEF DEFENDANT IN ERROR.
16

The bill being taken as true, presents the case of public officers, colore
officiz, attempting to open a public road through the enclosed and cultivated
lands of complainant, under pretext of an assumed grant of right of -way,
no longer binding or in force—the conditions on wkich it wasmade having
by the acts and default of such officers, or those they represent, failed and
become inpracticable.

This is a wrong to prevent which an injunction will lie, because—

1st: It aims to appropriate to the public the benefits to be derived from

such grant, whithout rendering to the grantor the equivalent for which he
bargained.

2d. The release having ceased to bind the complainant, he stood as though

it had never been given, and his land could not be taken for the road with-
out his consent, otherwisc than by having his damages regularly assessed
and paid, or provided for under the law.

3d. The injury threatened, proceeding from public officers acting under

claim of right, and being permanent in its character, and tending to mul-
tiply lawsuits, is such as chancery will intervene by injunction to

. prevent. - Where public_officers are proceeding illegally under claim of

right, to impair public or private rights, or where multiplicity of suits can
be thereby prevented, an injunction will lie, especially if the wrong medi-
tated is continuing in its nature and calculated to work permanent injury,
and this though the remedy by action of trespass is also clear.

Mohale & Hudsorn R. R. v, Archer, 6 Paige 85.
Hush v. Trustees Morden College, 1 Vesey Sen. 188.
Bellnap v. Belknap, 2 John, Ch. R, 463.

Smith v. Bangs, 15 Ills. 399.

Green v. Oales, 17 Ills 249, and cascs cited.
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II.

Unless a public road is opened within five years from the time it is laid
out, it is vacated by operation of law. Sec. 17, act Feb. 27, '54, Purp.
Stat. 1171.

The road in question had become practically vacated, and the attempt of
the defendants below to open it was therefore unwarranted and illegal.

It was laid out June 27, '57. Up till June 26, '62, no move to open it
had been made. It was inclosed its whole length of six miles, and damages
were claimed and allowed the owners of lands along the route. The right
of way was not obtained, nor damages released. No fund was raised to
pay them, and the Commissioners and Town not only neglected, but refused
to provide for their payment. As only one or at most two days remained,
this made the opening of the road, as laid out, legally impracticable, even
if not Iphysically so; and was in fact a virtual abandonment of it, as a
highway, by the public. The. bill shows that it was.so treated, and com-
plainant was justified in averting an act on part of the defendants which
could only prove mischievous and abortive, If not paid, the damages
allowed must at least he provided for before the road can be opened. Art.
24, Township Organization, Purp. Stat. 1162 to 1167, inclusive: State
v. C. & M. R. R, Co., 26 Ills. 436.

1001, Z

Had two days more, at raost, elapsed, all will admit the attempt to
open the road would have been illegal, as the road would then have been
vacated—a nullity under the law. Dxd beginning within the time cure the
difficulty, soas to authorize completion afterwards? We conceive it did not,

The road is to be opened within five years. This means the whole road,
not a part ofit. The law intends to guard against vexation and public and
private nuisance resulting from indefinitely protracting jobs of this kind,
after they ore entered upon, no less than the evils resulting from indefinite
postponement after laying out, and before entering upon the work of open-
ing the road. Hence its positive termsmunless opened within five years,
the road ¢ shall be deemed to be vacated.

COOPER & MOSS,
For Defendant tn Error.
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Stte of Yineis, | Lirthe Supeeme Court.

THIRD GRAND DIVISION. TO THE APRIL TERMN, A. D. 1864.

ERROR

HENRY R. GREENE, ET. AL., PLAINTIFFS IN ERROR,
TO0.
J TAZEWELL.

ve.
NATHANIEL W. GREEN, DEFENDANT IN ERROR.

Alstract of FHecord furnished by SPlaintiffs.

This was a bill for an Injunction, by the defendant in error against
the plaintiffs in error, filed in the Circuit Court of Tazewell County,.

June 26, A. D. 1862.
The following is a full copy of the bill :

[p.1t06] “To the Honorable Jayms Harrrorr, Judge of the 21st Judicial Cir-
cuit of the State of Illinois, in Chancery sitting :

Humbly complaining showeth unto your Honor, your orator, Nathan-
iel W. Green, a resident of the County of Tazewell and State of Illinois,
that your orator is now, and has been for the space of more than five:
years next preceding the filing of this Bill, the owner in fee of the follow-
ing described land, situated in the said Tazewell County, viz: The
North-west quarter of Section number twenty-three in Township 22,
North of Range Four, West of the third principal meridian, which land
is now, and has been for the space of more than five years next prece-
ding the filing of this Bill, in cultivation and enclosed witl. fences, and.
your orator further shows that on the 27th day of June, A.D. 1857, the'
Commissioners of Highways for the Town of Delavan, on the Petition
of sundry voters of said Town, laid out a public road in said Tewn,
and running entirely across said Town, commencing at the North-east
corner of Section 24, in said town 22, North of Range 4, West of the
third principal meridian, and thence running a westerly course on the
sectional line between Sections 24 and 13, 23 and 14, 22 and 15, 21 and
16, 20 and 17, 18 and 19, to the West line of said town; and your ora-
tor avers that he at the time desired to have said public road so laid
out and opened as it was laid out, that your orator might have a conve-
nient and beneficial outlet from his said land over said public road in a
westerly direction to two public roads lying west of his said land and
running North and South from Springfield in the State of Illinois to the
Cities of Pekin and Peoria in the same State, which last named cities are
and were the only available market places for the produce of his said
land, and which line of road would secure to your orator a better and
more convenient road to and from said market places than he would
have without said road was so laid out and opened, and your orator




£20

o e ) ' ' 0.3

(2]

avers that in consideration of the laying out of said public road as
above alleged, and that said Commissioners would proceed immediately
and open the same, he released to them the right of way over his said
land, for said road, and he here avers that on no other consideration, and
for no other road or purpose than is above alleged, did he ever release
said right of way, or consent that a road might be opened on the North
line of his said lahd so enclosed and cultivated as aforesaid, ner has
any such road ever been opened, and he here avers that any attempt
now at the opening of said road across his said land at all, and especially
from the East end alone, and without opening it across the said Town
to the West end of the road as so laid out, would without regard to
the fact that the said road is now vacated by law, greatly harrass and
seriously injure your orator, greatly increase his outlays and expense
and furnish no corresponding advantage, and for such purpose your
orator never did and never would give or release a right of way across
his said land: and your orator further avers, that damages have already
been claimed by, and allowed to sundry owners of land lying west of
your orator’s said land along said road, and charges that the Commis-

- sioners of Highways of the Town of Delavan, neither at the time they

laid out said road, and at no time since have ever paid the damages so
claimed and assessed for the right of way, nor procured the right of
way for said road from the said owners of land, nor have said owners
of land released their claim to said damages, nor have said Commis-
sioners of Highways ever opened sald road or ordered the same to be
opened, and the same is now enclosed over the whole length of the
line of said road lying west from the said land of your orator, nor have
the said Commissioners of Highways or the said Town ever raised the
money to pay said damages but have continually refused so to do, and
said road is treated as vacated and as a nullity under the Statute upon
the entire length of the same lying west of the said land of your ora-
tor, and your orator charges and avers that the same is now vacated
and a nullity by law for the reason if no other is required that five
years will have elapsed from the time of laying out the same before the
same can be opened as required by law, and that the same cannot be
now lawfully opened for the reasons aforesaid until long after the lapse
of the said five years, and all attempts to open the same or meddle
with the property upon the line of the same as originally laid out are
mere attempts to trespass without right or lawful authority, and so far
as such attempts may be made upon the said land of your orator must
greatly injure your orator and require your orator to bring a multi-
plicity of suits against such trespassers to the great detriment of the
Court, and without furnishing any adequate remedy or compensation
for the injury done to your orator and others through said trespasses
and your orator charges that one Henry R. Greene, Joseph A. Patter-
son, and John Holmes, pretending to be acting as the Commissioners
of Highways, of the Town of Delavan, and orne John Snedeker pretend-
ing to be actinﬁ as Overseer of the Highway of Road District No. 6, in
said Town of Delavan unlawfully combined and confederated together
and with their agents, servants, aiders and abettors, threaten to and in

ursuance of said purpose are about to enter into and upon the said
{)nnd of your Orator and tear down and remove his fence, and break



[p. 6.]

[p.p. 7 &8.]

[p. 9.]

[p.p. 10&11.]

[p. 12.]

<

[p. 13.]

&.L‘; '{ { t a » ' . } ™

(2]

up and destroy his crops thereon, contrary to the Law and to the irre-
parable injury of your orator, and in violation of the rights of your
orator in this behalf, and as your orator i remediless except in a Court
of Equity, to the end thereof your orator prays that the said Henry
R. Greene, Joseph A. Patterson and John Holmes, Commissioners of
Highways as aforesaid, and the said John Snedeker, Overseer of the -
Highways as aforesaid, and all their aiders, abettors, agents and ser-
vants, may be strictly enjoined from entering into or upon the said land
of your orator, or any part thereof, and from in any way troubling or
meddling with the fences or crops of your orator situated on said land,
and from all attempts to open any enclosed field upon the said land of
your orator, or otherwise opening or further attempting to open said
road on said premises until the further order of this Court in the prem-
ises, and that they and each of them may be duly summoned to be and
appear at the next Term of this Court, and full, true and perfect an- '
swer make to all and singular the allegations of this Bill, and on a
hearing thereof, that your Honor will make said Injunction perpetual
against them, and for such other and further order and decree in the
premises as to your Honor may seem meet and proper, and as in duty
bound your orator will ever pray, &e.”

B. S. Prettyman, }

Sol. for Compl't. - NATHANIEL W. GREEN.

SrATE or ILLINOIS Nathaniel W. Green, the above com-
’ ss. plainant being first duly sworn accord-

Tazewell County, ing to law, on his oath says that the al-

}egftions in the foregoing Bill of Complamt are true in substance and

1n fact

Subscribed and sworn NATHANIEL W. GREEN.
to before me this 26th
day of June, A. D. 1862.
James Harrrorr.”

Copy of Judge’s Order for the issuing of Injunction.

Copy of Preliminary Writ of Injunction with Sheriff’s Return of
Service.

Copy of Chancery Summons returnable to the September Term, A.
D., 1862, with Sheriff’s Return of Service.

Copy of Demurrer to the Bill.

Copy of Judgment of the Circuit Court at the September Term,
A. D, 1862, over-ruling the Demurrer and ordering the Injunction to
be made perpetual.

The errors assigned are: :
1st. The Court erred in over-ruling the Demurrer.
ond. The Court erred in ordering and adjudging that the Injunction
be made perpetual.
A. BERGEN,

Attorney for Plaintiffs in Error.
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SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. I. 1864,

HENRY R. GREENE, and al. }
V8. ;
NATHANIEL W. GREENE.

BRIEF DEFENDANT IN ERROR.
1L

The bill being taken as true, presents the case of public officers, colore
officiz, attempting to open a public road through the enclosed and cultivated
lands of complainant, under pretext of an assumed grant of right of way,

no longer binding or in force—the conditions on which it was made having
by the acts and default of such officers, or those they represent, failed and
become inpracticable. :

This is a wrong to prevent which an injunction will lie, because—

1st- It aims to appropriate to the public the benefits to be derived from
such grant, whithout rendering to the grantor the equivalent for which he
bargained.

2d. The release having ceased to bind the complainant, he stood as though
it-had never been given, and his land could not be taken for the road with-
out his consent, otherwisc than by having his dumages regularly assessed
and paid, or provided for under the law.

38d. The injury threatened, procceding from ,public officers acting under
claim of right, and being permanent in its character, and tending to mul-
tiply lawsuits, is such as chancery will intervene by injunction to
prevent. Where public officers are proceeding illegally under claim of
right, to impair public or private rights, or where multiplicity of suits can
be thereby prevented, an injunction will lie, especially if the wrong medi-
tated s continuing in its nature and calculated to work permanent injury,

and this though the remedy by action of trespass is also clear.

Mohal & Hudson R. R. v, Archer, 6 Paige 85.
Husk v. Trustees Morden College, 1 Vesey Sen. 183.
Belknap v. Belknap, 2 John, Ch. R, 463.

Smith v. Bangs, 15 Ills, 399.

Green v. Oakes, 17 1lls 249, and cascs cited.

-



AL,

Unless a public road is opened within five years from the time it is laid
out, it is vacated by operation of law. Sec’ 17, act Feb. 27, 54, Purp.
Stat. 1171. & .

The road in question had become practically vacated, and the attempt of
the defendants below to open it was therefore unwarranted and illegal.

It was laid out June 27, '57. Up till June 26, ’62, no move to open it
had been made. It was inclosed its whole length of six miles, and damages
were claimed and allowed the owners of lands along the route. The right
" “af way was not obtained, nor damages released. No fund was raised to
pay them, und the Commissioners and Town not only neglected, but refused
to provide for their payment. As only one or at most two days remained,
this made the opening of the road, as laid out, legally impracticable, even
if not jphysically so; and was in fact a virtua] abandonment of it, as a
highway, by the public. The bill shows thatAt was so treated, and com-
plainant was justified in averting an act on part of the defendants which
could only prove mischievous and abortive, If not paid, the damages
allowed must at least he provided for before the road can be opened. Art.
24, Township Organization, Purp. Stat. 1162 to 1167, inclusive: State
v. C. & M. R. R. Co., 26 Ills. 436. '

IIT.

Had two days more, at most, elapsed, all will admit the attempt to
open the road would have been illegal, us the road would then have been
vacated—a nullity under the law. Did beginning within the time cure the

difficulty, soas to authorize completion afterwards? We conceive it did not, .

The road is to be opened within five years. This means the whole road,
not a part of it. The law intends to guard against vexation and public and
private nuisance resulting from indefinitely protracting jobs of this kind,
after they ore entered upon, no less than the evils resulting from indefinite
postponement after laying out, and before entering upon the work of open-
ing the road. Hence its positive termsmsunless opened within five years,
the road ¢ ghall be deemed to be vacated.

COOPER & MOSS,
For Defendant in Error.
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SUPREME COURT OF ILLIN OIS :

' THIRD GRAND DIVISION.

Apr:l '.!.'erm, A.. D. 1864.

HENRY R. GREENE, and al.
vs.
NATHANIEL W. GREENE.

BRIEF DEFENDANT IN ERROR.
1L

The bill being taken as true, presents the case of public officers, colore
offiet?, attempting to open a public road through the enclosed and cultivated
lands of complainant, under pretext of an assumed grant of right of way,
no longer: binding or in force—the conditions on which it was made having
by the acts and default of such officers, or those they represent, failed and
become . inpracticable.

This is a wrong to prevent which an injunction will lie; because—

1st- Tt aims to appropriate to the public the benefits to be derived from
such grant, whithout rendering to the grantor the equivalent for which he
bargained. ‘

2d. The release having ceased to bind the complainant, he stood as though

it had never been given, and his land could not be taken for the road with-

- out his consent, otherwise than by having his damages regularly assessed
and paid, or provided for under the law.

3d. The injury threatened, procceding from public officers acting under
claim of right, and being permanent in its character, and tending to mul-
tiply lawsuits, is such as chancery will intervene by injunction to
prevent. Where public -officers are proceeding illegally under claim of
right, to impair public or private rights, or where multiplicity of suits can
be thereby prevented, an injunction will lie, especially if the wrong medi-
tated s continuing in its nature and calculated to work permanent injury,

.and this though the remedy by action of trespass is also clear.

Mohak & Hudson R. R. v, Archer, 6 Paige 85.
Hush v. Trustees Morden College, 1Vesey Sen. 183,
Belknap v. Bellknap, 2 John, Ch. R, 463.

Smith v. Bangs, 15 Ills. 399.

Green v. Oales, 17 Ills 249, and cascs ocited.
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II.

Unless a public road is opened within five years from the time it is laid
out, it is vacated by operation of law. Sec. 17, act Feb. 27, ’54, Purp.
Stat. 1171.

The road in question had become practically vacated, and the attempt of
the defendants below to open it was therefore unwarranted and illegal.

" It'was laid out June 27, '57. Up till June 26, '62, no move to open it
had been made. It was inclosed its whole length of six miles, and damages
were claimed and allowed the owners of lands along the route. The right
of way was not obtained, nor damages released. No fund was raised to
pay them, and the Commissioners and Town not only neglected, but refused
to provide for their payment. As only one or at most two days remained,
this made the opening of the road, as laid out, legally impracticable, even
if not Sphysically so; and was in fact a virtual abandonment of it, as a
highway, by the public. The bill shows that it was so treated, and com-
plainant was justified in averting an act on part of the defendants which
could only prove mischievous and abortive, If not paid, the damages
allowed must at least he provided for before the road can be opened. Art.
24, Township Organization, Purp. Stat. 1162 to 1167, inclusive : State
v. C. & M. R. R, Co., 26 Ills. 436.

I1I.

Had two days more, at raost, elapsed, all will admit the attempt to
open the road would have been illegal, us the road would then have been
wacated—a nullity under the law. Did beginning within the time cure the
difficulty, soas to authorize completion afterwards? We conceive it did not,

The road is to be opened within five years. This means the whole road,
not a part ofit. The law intends to guard against vexation and public and
private nuisance resulting from indefinitely protracting jobs of this kind,
after they ore entered upon, no less than the evils resulting from indefinite
postponement after laying out, and before entering upon the work of open-
ing the road. Hence its positive termspunless opened within five years,
the road “shall be deemed to be vacated.

COOPER & MOSS,
For Defendant in Error.
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State of Yilingis, | Enthe Supeems Gourt,

THIRD GRAND DIVISION. TO THE APRIL TERM, A. D. 1864,
HENRY R. GREENE, ET7. AL., PLAINTIFFS IN ERROR,
ERROR
AVASH TO
TAZEWELL.
NATHANIEL W. GREEN, DEFENDANT IN ERROR. J —\,; )

Alistract of Hecord furnished ly Plaintiffs,

This was a bill for an Injunction, by the defendant in error against
the plaintiffs in error, filed in the Circuit Court of Tazewell County,
June 26, A. D. 1862.

The following is a full copy of the bill :

“To the Honorable Jamms Harrrorr, Judge of the 21st Judicial Cir-
cuit of the State of Illinois, in Chancery sitting:

Humbly complaining showeth unto your Honor, your orator, Nathan-
iel W. Green, a resident of the County of Tazewell and State of Illinois,
that your orator is now, and has been for the space of more than five
years next preceding the filing of this Bill, the owner in fee of the follow-
ing described land, situated in the said Tazewell County, viz: The
North-west quarter of Section number twenty-three in Township 22,
North of Range Four, West of the third principal meridian, which land
is now, and has been for the space of more than five years next prece-
ding the filing of this Bill, in cultivation and enclosed with fences, and
your orator further shows that on the 27th day of June, A. D. 1857, the
Commissioners of Highways for the Town of Delavan, on the Petition
of sundry voters of said Town, laid out a ‘public road in said Town,
and running entirely across said Town, commencing at the North-east
corner of Section 24, in said town 22, North of Range 4, West of the
third principal meridian, and thence running a westerly course on the
sectional line between Sections 24 and 18, 23 and 14, 22 and 15, 21 and
16, 20 and 17, 18 and 19, to the West line of said town; and your ora-
tor avers that he at the time desired to have said public road so laid
out and opened as it was laid out, that your orator might have a conve-
nient and beneficial outlet from his said land over said public road in a
westerly direction to two public roads lying west of his said land and
running North and South from Springfield in the State of Illinois to the
Cities of Pekin and Peoria in the same State, which last named cities are
and were the only available market places for the produce of his said
land, and which line of road would secure to your orator a better and
more convenient road to and from said market places than he would
have without said road was so laid out and opened, and your orator




(2]

avers that in consideration of the laying out of said public road as
above alleged, and that said Commissioners would proceed immediately
and open the same, he released to them the right of way over his said
land, for said road, and he here avers that on no other consideration, and
for no other road or purpose than is above alleged, did he ever release
said right of way, or consent that a road might be opened on the North
line of his said land so enclosed and cultivated as aforesaid, ner has
any such road ever been opened, and he here avers that any attempt
now at the opening of said road across his said land at all, and especially
from the East end alone, and without opening it across the said Town
to the West end of the road as so laid out, would without regard to
the fact that the said road i8 now vacated by law, greatly harrass and
geriously injure your orator, greatly increase his outlays and expense
and furnish no corresponding advantage, and for such purpose your
orator never did and never would give or release a right of way across
his said land: and your orator further avers, that damages have already
been claimed by, and allowed to sundry owners of land lying west of
your orator’s said land along said road, and charges that the Commis-
sioners of Highways of the Town of Delavan, neither at the time they
laid out said road, and at no time since have ever paid the damages so
claimed and assessed for the right of way, nor procured the right of
way for said road from the said owners of land, nor have said owners
of land released their claim to said damages, nor have said Commis-
sioners of Highways ever opened said road or ordered the same to be
opened, and the same is now enclosed over the whole length of the
line of said road lying west from the said land of your orator, nor have
the said Commissioners of Highways or the said Town ever raised the
money to pay said damages but have continually refused so to do, and
said road is treated as vacated and as a nullity under the Statute upon
the entire length of the same lying west of the said land of your ora-
tor, and your orator charges and avers that the same is now vacated
and a nullity by law for the reason if no other is required that five
years will have elapsed from the time of laying out the same before the
same can be opened as required by law, and that the same cannot be
now lawfully opened for the reasons aforesaid until long after the lapse
of the said five years, and all attempts to open the same or meddle
with the property upon the line of the same as originally laid out are
mere attempts to trespass without right or lawful authority, and so far
as such attempts may be made upon the said land of your orator must
greatly injure your orator and require your orator to bring a multi-
plicity of suits ‘against such trespassers to the great detriment of the
Court, and without furnishing any adequate remedy or compensation
for the injury done to your orator and others through said trespasses
and your orator charges that one Henry R. Greene, Joseph A. Patter-
son, and John Holmes, pretending to be acting as the (g)ommmsioners
of Highways, of the Town of Delavan, and one John Snedeker pretend-
ing to be actin% as Overseer of the Highway of Road District No. 6, in
said Town of Delavan unlawfully combined and confederated together
and with their agents, servants, aiders and abettors, threaten to and in

ursuance of said purpose are about to enter into and upon the said
fand of your Orator and tear down and remove his fence, and break
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up and destroy his crops thereon, eontrary to the Law and to the irre-
parable injury of your orator, and- in violation of the rights of your
orator in this behalf, and as your ofator is remediless except in a Court

.of Equi4y; to the end thereof your orator prays that the said Henry

R. Greene, Joseph A. Patterson and John Holmes, Commissioners of
Highways as aforesaid, and the said John Snedeker, Overseer of the
Highways as aforesaid, and all their aiders, abettors, agents and ser-
vants, may be strictly enjoined from entering into or upon the said land
of your orator, or any part thereof, and from in any way troubling or
meddling with the fences or crops of your orator situated on said land,
and from all attempts to open any enclosed field upon the said land of
your orator, or otherwise opening or further attempting to open said
road on said premises until the further order of this Court in the prem-
ises, and that they and each of them may be duly summoned to be and
appear at the next Term of this Court, and full, true and perfect an-
swer make to all and singular the allegations of this Bill, and on 2
hearing thereof, that your Honor will make said Injunction perpetual
against them, and for such other and further order and decree in the
premises as to your Honor may seem meet and proper, and as in duty
bound your orator will ever pray, &e.”

B. 8. Prettyman, -
S NATHANIEL W. GREEN.
StATE oF ILLINOIS, I\.Tathaniel. 'W. Green, the above com-
ss. plainant being first duly sworn accord-
Tazewell County, ing to law, on his oath says that the al-

legations in the foregoing Bill of Comiplaint are true in substance and
in fact
Subscribed and sworn NATHANIEL W. GREEN.
to before me this 26th
day of June, A. D. 1862.
Jayes Harrrort.”

Copy of Judge’s Order for the issuing of Injunction.

Copy of Preliminary Writ of Injunction with Sheriff’s Return of
Service.

Copy of Chancery Summons returnable to the September Term, A.
D., 1862, with Sheriff’s Return of Service.

Copy of Demurrer to the Bill.

Copy of Judgment of the Circuit Court at the September Term,
A. D, 1862, over-ruling the Demurrer and ordering the Injunction to
be made perpetual,

The errors assigned are :
1st. The Court erred in over-ruling the Demurrer.
ond. The Court erred in ordering and adjudging that the Injunction
be made perpetual.
A. BERGEN,

Attorney for Plaintiffs in Error.
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