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IN THE SUPREME COURT OF THE STATE OF ILLINOIS.
THIRD GRAND DIVISION.

APRIL,. TERM, A. D. 1880.

THOMPSON BROOKS 1
Yo LERROR T0 WARREN.
ZACHARIAII BRUYN. J

ARGUMENT OF APPELLEE.

The material question presented in this case is, was the defendant in
error in the rightful possession on July 2d, 1856 ? This Bruyn affirms.
There is but the single act of adverse possession by Brooks on June
25th, 1856. Brooks on that day broke about, one acre of prairie on the
land. This was but an act presumptive of an intention to assert an own-
ership and possession over the property.

Ellicott v. Pearl, 10 Peters, 412.

Now the court left this point to the jury by instructions numbered 2,
2%, 8—38, 9, and 19, given on the part of Brooks, and instructions 4, 5,
and G, given on the part of Bruyn.

There was evidence to warrant the jury in finding that the intention
was only to exclude, and not in good faith to possess, influencing Brooks
in breaking the prairie.

First, The act was one of the slightest kind, and therefore the presump-
tion of intention to improve is but slight.

Second, It was done to put in wheat, as stated by Brooks, and was
never followed up by any other breaking for a wheat-field — thus rebut-
ting the intention stated.

Third, It was done with the knowledge that Bruyn was going on to
improve in a few days, and the jury had the right to infer that it was
done to anticipate him and exclude him.

Fourth, It was done under an arrangement with Bruyn’s tenant to get
his landlord’s land, as stated hereafter.

Again,— The character of this act of Brooks in breaking the prairie
was not adverse to Bruyn, because it was the joint act of Coates and
himself in collusion to get Bruyn’s land.

Brooks could not take advantage of his own wrong. Bruyn had the
right to treat the act as if done by his tenant, and in subordination to
his title, and perhaps as done under it.
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Bruyn had three remedies — Ejectment, Forcible Detainer, and Peace-
able Entry—after June 25th, 1856, against Brooks or Coates, or both ;
the usual remedies of landlord against a tenant detaining premises.

Bruyn chose the remedy by peaceable entry on 30th June, continued
in the possession quietly and peaceably till July 2d, when Brooks made,
under the lead of the tenant Coates, the forcible entry complained of:

This disposes of the adverse act of the plaintiff in error.

The acts of the defendant in error, and his grantee and tenant, showing
that they were respectively in possession of the land on and prior to June
25th, 1856, are numerous.

Bruyn’s grantee enters on the land on September 26th, 1855, and
leaves there a load of rails which he had hauled from his farm fourteen
miles distant, and erects them into a rail pen. On the next day he hauls
another load of rails on the land for the purpose of finishing the pen.
This is done in pursuance of an arrangement with Joshua Coates, who
wished to use the land as a feeding-lot, and the pen to feed his hogs on
the land. He also leases the land to Coates, whose farm adjoins, and a
few rods from whose house the pen is placed, reserving the right to re-
enter or improve the land for himself or son.

The rails are afterward laid up in a pen eight or ten rails high, and
are seen at that height in February, 1856.

The ground about the pen showed signs of hogs and cattle having been
fed therefrom, and the pen thus used during the winter.

Coates quarries stone in a stone-quarry on the land, and states that he
has a lease and intends to charge for stone got there. This is in the fall
of 1855.

In February, 1856, Coates takes down the pen and hauls the rails off
the land—nominally to use on his own farm, really (as the jury had the
right to infer in pursuance of an arrangement with Brooks, his brother-
in-law, whose farm also adjoins, and who had bought some title in the
land in December on joint account) to give Brooks an opportunity to take
possession of the premises.

In the spring Coates hauls the rails back and puts them on the land
— whether in the shape of a pen or not does not clearly appear.

Afterward, about the time when Bruyn might be expected to come in
and follow up his improvements and possession, Brooks breaks a small
patch on the land.

Nathaniel Bruyn, in February, sells the land to his son, the defendant
in error, though the deed is not made till June 26th, 1856, and the de-
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fendant in error goes on to the land, breaks around it, lays out large
lands upon it, erects a house, and breaks 50 or 60 acres of the prairic and
incloses it, thus showing his good faith in the original improvements.

The jury had the right to find from thesc acts that Bruyn was in the
rightful possession on July 2d, 1856 ; and four verdicts for the defendant
in error attest the righteousness of his case in the opinion of a jury.

Here were five distinct acts of possession prior to June 25th, 1856, but
one of which existed among the facts on the former trial of this case.
Brooks v. Bruyn, 18 Ill. 5642. This is, therefore, essentially a different
case; that but a naked skeleton.

There was in that case but the naked act of the erection of the rail
pen in the fall of 1855. Here we have the leasc to the owner and occu-
pant of the adjoining farm; the entry of the tenant, and the assertion
of ownership by quarrying stone, by using it as a feeding-lot, by erect-
ing the pen, by removing it, and again putting the rails on the ground,
probably as a pen, followed up by the substantial making of a farm, after
June 30, 1856.

Again, the right of Zachariah Bruyn to maintain this action is cleared
in this case from all doubt.

He was the real owner of the land in February, 1856, under the con-
tract with his father. Coates was then his tenant. Brooks had then
done no act on the premises. Bruyn's right was the same with that
which his grantor would have had to have disregarded the act of one col-
luding with his tenant, and peaceably entering. His right, too, would
have been the sume, had the contract not existed, in the present shape of
the case.

His father was in possession of the premises, despite the act of Brooks
colluding with his tenant, when he conveyed to his son, the plaintift be-
low. The plaintiff then had the 7ight of peaceable possession ; and when
this was asserted as against his tenant, his right to maintain the action
for the entry of July 2d, 1856, on his peaceable possession thus obtained,
is unquestionable.

The right of Bruyn to enter was reserved by his lease. The entry of
Brooks was on that actual possession, and Bruyn was the proper party to
complain of this wrong.

And again, Coates’ tenancy was forfeited and abandoned by his collu-
sion with Brooks. This gave Bruyn the right of entry which he assert-
ed, and of course the right to defend his possession.

The complaint in this case is for a simple forcible entry and detainer on
July 2d; that in Ballance v. Fortier, 3 Gil. 391, was for a detainer by a
stranger colluding with a tenant and holding possession. Bruyn would have
complained as in that case to have obtained possession, had he not chosen
his remedy against the act of 25th June, by peaceable entry. Ile now com-
plains of the subsequent illegal act of Brooks, who cannot shelter himself
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under Coates’ tenancy, because his trespass was on Bruyn’s rights as re-
served when lease was made, and because said lease was forfeited, and

Coates’ right to the premises terminated by his acts of collusion and
abandonment.

The defendant in error therefore insists :

1st. That he was in peaceable and rightful possession on July 2d, 1856,
and Brooks’ entry on that day was wrongful.

2d. That Brooks never in good faith took possession of the land.

3d. That Brooks” act of 26th June, 1856, was the joint act of him and
Bruyn’s tenant in collusion to defraud Bruyn of his land; and therefore
Bruyn had the right to treat the same as not adverse, but in subordina-
tion to his rights and title.

4th. That Bruyn’s right to enter was reserved by the lease; and was
doubly assured him on June 30, 1856, by the abandonment of Coates of
his tenancy, and his efforts to place an adverse title in possession.

5th. That Bruyn was the owner of the land in February, 1856, and
therefore was the party aggrieved, and who had the right to complain
of attacks upon the possession subsequent to that date.

6th. That it is enough that the plaintiff became the owner on June
26th for this case, inasmuch as the entry complained of is of July 2d,
1856 ; and if his grantor had the right to disregard the act of Brooks of
25th June, as if the act of his tenant, and therefore not adverse, the
right of this plaintiff, his grantee, would be the same, and his assertion
of his rights by peaceable entry, on June 30, 1856, continued till July
2d, 1850, gave him the right to complain of the entry of Brooks on that
day as a forcible entry.

The abstract erroneously shows that the 19th instruction of plaintiff
in error was refused. It was given.

The instructions given are not and can not be complained of by the
plaintiff in error. They were all he could ask in his favor.

GEO. F. IIARDING,

For Defendant in Error.

N. ¢, NASON,; LAW PRINTER,
FULTON STREET, COR. WASHINGTON,

PEORLA, ILLINOIS.
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