13215

Supreme Court of Illinois

Franey

vs.

True et al

71641 <ES7



ILLINOIS,

SUPREME COURT,

Th1rd Grand D1V1s1on '

No. 144.




STATE OF ILLINOIS—SUPREME COURT,

THIRD GRAND DIVISION—APRIL TERM, 1861,

THOMAS FRANEY,
144 V8,
WILLXAM DM, TRUE et al.

Appeal from La Salle County Cowrt.

I.—The Statute requires a copy of the instrument upon which suit is
brought to be given, but an endorsement upon a note is no part of the
note itself. The note is perfect without the endorsement. If the suit
had been brought on the endorsement against the endorsee, then the en-
dorsement would have been part of the instrument sued on; he gave a
copy to the defendant of the very instrument which he signed, and which
he wanted him to pay; the endorsement was a seperate instrument by
which the note was transferred.

A copy of the endorsement could have been of no conceivable use.

The covenant was, that, Solyman Bell by the name and style of S.
Bell, endorsed and delivered the note; that was all the information on
the subject that could be given. The rule is that if an instrument be
set out in aec verda, in the declaration no copy need be given, the en-
dorsement was set out in the declaration'in hace verda.

Benjamin vs. Delahay 2, Scam. 574.

II.—But admitting for the sake of the agreement that the en-
dorsement was a part of the instrument sued on, and that setting out the
endorsement in Zaec verba in the declaration would not do, Yet there
is no exception saved, there is no bill of exceptions, and a statement in
the record that the party excepted is of no consequence because it is no
part of the record; the party should have filed his bill of exceptions and
so have preserved the exception.

Dickhut vs. Durrell 11 Ills. 72.

Petty vs. Cott 5 Gilm. 209.

MecBain vs, Enloe 18 1lls, 572.

Miller vs. Doleson 1 Gilm. 578.

Pottle vs. M. Worter 18 Ills. 455.
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The same reason applies to prevent this Court from examining the ques-
tion whether anew trial should have been granted. See two cases last
cited.

IIT.—If the replication was f; ?;;Rl A anﬂy;xebpect it must have been be-

cause it was double, this is the ich is made to it, and that al—

fé‘ 0% can not be taken uppggmndz:jmuuex

IV.—But the replication was not double ; the covenants of the plea, are

1st. The note was assigned after it became due.

2d. The consideration of the note was the sale of a machine by war-
rantee, those facts are admitted by the replication.

8d. The machine would not work properly and so the consideration
failed. This single fact is traversed by the replication.

The replication is good on general demurrer, and this demurrer is ex-
ceedingly general, if it can be called a demurrer at all.

B. C. COOK, Att'y for Appellees.
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STATE OF ILLINOIS —SUPREME COURT,

THIRD GRAND DIVISION—APRIL TERM, 1861,

o
©

THOMAS FRANEY,
144 VS,
WILLIAM M. TRUE et al,

Appeal from La Salle County Court.

I.—The Statute requires a copy of the instrument upon which suit is
brought to be given, but an endorsement upon a note is no part of the
note itself. The note is perfect without the endorsement. If the suit
had been brought on the endorsement against the endorsee, then the en-
dorsement would have been part of the instrument sued on; he gave a
copy to the defendant of the very instrument which he signed, and which
he wanted him to pay; the endorsement was a seperatc instrument by
which the note was transferred. '

A copy of the endorsement could have been of no conceivable use.

The covenant was, that, Solyman Bell by the name and style of S.
Bell, endorsed and delivered the note; that was all the information on
the subject that could be given. The rule is that if an instrument be
set out in haec verba, in the declaration no copy need be given, the en-
dorsement was set out in the declaration in %ace verba.

Benjamin vs. Delahay 2, Scam. 574.

II.—But admitting for the sake of the agreement that the en-
dorsement was a part of the instrument sued on, and that setting out the
endorsement in Aaec verba in the declaration would not do, Yet there
is no exception saved, there is no bill of exceptions, and a statement in’
the record that the party excepted is of no consequence because it is no
part of the record; the party should have filed his bill of exceptions and
so have preserved the exception.

Dickhut vs. Durrell 11 Ills. 72.

Petty vs. Cott 5 Gilm. 209.

McBain vs, Enloe 18 1lls, 572.

Miller vs. Doleson 1 Gilm. 573.

Pottle vs. M. Worter 18 Ills. 455.
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The same reason applies to prevent this Court from examining the ques-
tion whether a new trial should have been granted. See two cases last
cited.

III.—If the replication was f; ,ult}_i_n any respect, it must have been be-
cause it was double, this is th%&{;%which is made to it, and that »-

emurrer.

IV.—But the replication was not double ; the covenants of the plea, are

1st. The note was assigned after it became due.

2d. The consideration of the note was the sale of a machine by war-
rantee, those facts are admitted by the replication.

3d. The machine would not work properly and so the consideration
failed. This single fact is traversed by the replication.

The replication is good on general demurrer, and this demurrer is ex-
ceedingly general, if it can be called a demurrer at all.
B. C. COOK, Att'y for Appellees.
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STATE OF ILLINOIS—SUPREME COURT,

THIRD GRAND DIVISION—APRIL TERM, 1861,

THOMAS FRANEY,
144 VS,
WILLIAM M., TRUE ct al,

Appeal from La Salle County Court.

I.—The Statute requires a copy of the instrument upon which suit is
brouglit to be given, but an endorsement upon a note is no part of the
note itself. The note is perfect without the endorsement. If the suit
had been brought on the endorsement against the endorsee, then the en-
dorsement would have been part of the instrument sued on; he gave a
copy to the defendant of the very instrument which he signed, and which
he wanted him to pay; the endorsement was a seperate instrument by
which the note was transferred. '

A copy-of the endorsement could have been of no conceivable use.

The covenant was, that, Solyman Bell by the name and style of S.
Bell, endorsed and delivered the note; that was all the information on
the subject that could be given. The rule is that if an instrument be
sef; out in haec verda, in the declaration no copy need be given, the en-
dorsement was set out in the declaration in hace verda.

Benjamin vs, Delahay 2, Scam. 574.

II.—But admitting for the sake of the agreement that the en-
dorsement wasa part of the instrument sued on, and that setting out the
endorsement in %aec verba in the declaration would not do, Yet there
is no exception saved, there is no bill of exceptions, and a statement in
the record that the party excepted is of no consequence because it is no
part of the record; the party should have filed his bill of exceptions and
s0 have preserved the exception.

Dickhut vs. Durrell 11 Ills. 72.

Petty vs. Cott 5 Gilm. 209.

McBain vs, Enloe 13 1lls, 572.

Miller vs. Doleson 1 Gilm. 578.

Pottle vs. M. Worter 13 Tlls. 455.
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The same reason applies to prevent this Court from examining the ques-
tion whether a new trial should have been granted. See two cases last

cited.

III.—If the replication waﬂs/fuulg, in any respect, it must have been be-
o o 2 7.0t oy e c
cause it was double, this is th which is made to it, and that sl

i T 3 . & \ﬂ/
1)‘%0[;‘/’7 v Jizgtien can not be taken up‘ggi{f%nﬁ&demurrer.
IV.—But the replication was not double ; the covenants of the plea, are
1st. The note was assigned after it became due.

2d. The consideration of the note was the sale of a machine by war-
rantee, those facts are admitted by the replication.

3d. The machine would not work properly and so the consideration
failed. This single fact is traversed by the replication.

The replication is good on general demurrer, and this demurrer is ex-
ceedingly general, if it can be called a demurrer at all.
B. C. COOK, Att'y for Appellees.
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STATE OF ILLINOIS—SUPREME COURT,

THIRD GRAND DIVISION—APRIL TERM, 1851,

o
@

THOMAS FRANEY,
101 VS8,
WILLIADM M. TRUE ct al,

e e AP PP AL A s

Appeal from La Salle County Court.

I.—The Statute requires a copy of the instrument upon which suit is
brought to be given, but an endorsement upon a note is no part of the
note itself. The note is perfect without the endorsement. If the suit
had been brought on the endorsement against the endorsee, then the en-
dorsement would have been part of the instrument sued on; he gave a
copy to the defendant of the very instrument which he signed, and which
he wanted him to pay; the endorsement was a seperate instrument by
which the note was transferred.

A copy of the endorsement could have been of no conceivable use.

The covenant was, that, Solyman Bell by the name and style of S.
Bell, endorsed and delivered the note; that was all the information on
the subject that could be given. The rule is that if an instrument be
set out in Aaec verba, in the declaration no copy need be given, the en-
dorsement was set out in the declaration in hace verba.

Benjamin vs. Delahay 2, Scam. 574.

IT.—But admitting for the sake of the agreement that the en-
dorsement wasa part of the instrument sued on, and that setting out the
endorsement in Aaec verba in the declaration would not do, Yet there
is no exception saved, there is no bill of exceptions, and a statement in
the record that the party excepted is of no consequence because it is no
part of the record; the party should have filed his bill of exceptions and
so have preserved the exception.

Dickhut vs. Durrell 11 Ills. 72.

Petty vs. Cott 5 Gilm. 209.

McBain vs, Enloe 13 1lls, 572.

Miller vs. Doleson 1 Gilm. 573.

Pottle vs. M. Worter 13 Tlls. 455.
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The same reason applies to prevent this Court from examining the ques-
tion whether a new trial should have been granted. See two cases last

cited. 2

IIL.—If the replication was;}a.ulty_’ any respect, it must have been be-
.« s ~ ¥ . . .
cause it was double, thisis th f5i{on which is made to it, and that o

/éu cAe/rv digatien can not be taken upﬂgi/' s demurrer.
IV.—But the replication was not double ; the covenants of the plea, are
1st. The note was assigned after it became due.

2d. The consideration of the note was the sale of a machine by war-
rantee, those facts are admitted by the replication.

3d. The machine would not work properly and so the consideration
failed. This single fact is traversed by the replication.

The replication is good on general demurrer, and this demurrer is ex-
ceedingly general, if it can be called a demurrer at all.
B. C. COOK, Att'y for Appellees.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISIOIT,

APRIL, TIERM, 18061, AT OTTAVW.A.

THOMAS FRANEY
8.
WILLIAM M. TRUE, et al. }

PLAINTIFEF’S BRIEF.

1st. The endorsement of a note is the instrument (or a part
thereof) sued on, and under the Statute the plaintiff should give
a copy or the defendant is entitled to a continuance.

2d. The second replication is bad because it does not present
a single issue. It is the object of all pleading to ascertain a sin-
gle issue to be tried.

This replication (if it puts anything in issue) puts several dis-
tinct propositions stated in the pleas in issue, any one of which

if untrue would defeat the pleas.
3 Scam. 423.

Section 14, Chap. 83, R. S., specifies the manner in which the

plaintiff may be permitted to reply severally, and thereby make
as many distinct issues as his rights demand.

3d. This replication only denies the conclusion drawn from
the facts stated in the pleas, viz.: ‘‘that the consideration had
thereby failed.”

4th. A general replication or replication de injuria can only
be properly pleaded in actions for tort, and then only inreply to

(]l- C. L. R.) 2 Bmglmm N. C. 359.

This rule modified somewhat.
1 Chitty Pl 579.
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-5th, This subject is discussed in the following cases:

Boone vs. Stone, 3 Gilm. 539.
Moore et al. vs. Capps, 4 Gilm, 315.
Judy vs. Kelly, 11 Illinois, 216.
Lytle vs. Lee & -Ruggles, 13 TIL 84,
Ayers vs. Kelly, 11 111. 17.
Ambrose vs. Root, 11 T11. 499,

But they all refer to actions for tort.
6th. If this is a general replication, it is improperly pleaded,

because the defense set up is not an excuse for non-performance.
1 Chitty Pl 579.

GRAY, AVERY & BUSHNELL,
Attorneys for Plaintiff.
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SUPREME COURT OF ILLINOIS

APRIL TERM, 1S6l1.

. THOMAS FRANEY
' V8.
WILLIAM M. TRUE, et al.

e S ——————————

BRIEF.

GRAY, AERY, & BUSHNELL,

Attorneys for Plaintiffs in Error.
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