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IN THE SUPREME COURT.

APRIL TERM, 1858.

Jony G. NELSON, and
War. GRAYDON,
Plaintiffs in Error,
vs.
Isaac CooK,
Defendant in Error.

Nelson and Graydon sued out an attachment from the
Cook County Court of Common Pleas against the estate of
Miller and Clements. Under the writ, which was directed
to the Sheriff of Cook county to execute, a stock of dry
goods and groceries and a store in Chicago were] attached,
which were not the property of Miller and Clements, but
which were claimed by one Jacob Miller, and which, in fact,
were the property of said Miller.

At the February term of Cook County Court of Common
Pleas, held in the year 1850, the said Jacob Miller, in an
action of trespass de bonis asportatis, commenced against
Tsaac Cook, (the sheriff of Cook county, and the defendant
in crror in this suit,) for attaching said property, as the
property of Miller and Clement, recovered a judgment for the
sum of $3,200, which sum the defendant has since paid.

The present is an action of assumpsit, brought by said

Isaac Cook against the plaintiffs in error, to recover the
amount of the judgment rendered against him in favor of
said Jacob Miller.

The case was before this court at the June term of 1856,
and will be found reported in 17th Ill., page 443.
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The court then determined that Cook was not entitled to
recover upon an implied indemnity nor without an express
promise or peculiar dircctions about the levy. On this
ground the judgment of the court below was reversed and
the cause remanded.

The record now before the court contains some evidence to
the effect that the plaintiffs in error gave particular directions
as to the levy made by the sheriff, and submits several ques-
tions not raised in the record upon which the cause was tried
in 1856.

A Dbrief statement of the facts, as they appeared in
evidence, is necessary to an examination of the legal propo-
sitions involved in the case.

On the 13th of June, A. D. 1848, the day after the
property was taken under the attachment, an execution was
issued upon a judgment before that time, rendered in Cook
County Circuit Court, for the sum of $1809y%2; and costs, in
favor of the plaintiffs, in the case of Yelverton, Yelverton
and Fellows v. Miller and Clements.

By thereturn of the sheriff to this execution, bearing

date the 30th December, A. D. 1848, it appeared that he

levied the same upon the property previously taken under
the attachment of Nelson and Graydon on the 12th of June,
A. D. 1848, a schedule of which is anncxed to the return.
The return then states, that by virtue of the said execution
the said sheriff did, “ on the 13th day of June, A. D. 1848
levy upon the property here scheduled, and, on the 30th day
of December, A. D. 1848, at the store of Miller and
Clements, in the city of Chicago, between the hours of 10
o’clock in the morning and sundown, of the same day, after
advertising the same according to law,” sell the property
scheduled, &c., &c., for a sum which, after deducting certain

costs and charges on said property, left *“a balance of

$T8574 to be applied o the payment of this execution, and
no property found lo make the balance, and this execution is
not satisfied.”

The return is signed I. Cooxk, Sheriff, by JonN BEeacwh,
Deputy. :

e e
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On the 28th day of March, A. D. 1858, said Isaac Cook
filed an affidavit in the Cook County Circuit Court setting
forth that after the levy of the attachment-and execution, as
aforesaid, the attorneys of the attachment and judgment
creditors authorized and directed the sale of said property,
under said execution, and agreed that the proceeds should
be held subject to the order of the court as lo the disposttion
and application to be made thereof, and asking leave to
amend his return according to the facts set forth.

The Sheriff, without leave of the court, and about one
month before the trial of this case, amended his said return,
setting forth therein, in detail, the statement above quoted
from his affidavit.

The amended return bears date the same day with the
original, but is signed by the sheriff in person, and not by
deputy.

It appeared from the testimony of B. S. Morris, Esq., the
attorney of the attaching creditors, that the attorney of the
judgment creditor claimed that the property taken under the
attachment was first liable to satisfy the execution issued on
the judgment, and that he had agreed with him that it might
be sold under the execution, provided the money should be
brought into court Zo abide the order of tbe court in the
premises, and not be paid over until the attachment suit was
disposed of. The attorney had no special authority from the
plaintiffs in the attachment suit to make any arrangement on
their behalf, and was acting under the general authority of an
attorney only. The plaintiffs in the attachment suit resided
in New York ; were not in Cook county at the time of the
sale; had given no direction in reference to it, and knew
nothing about it.

The Plaintiffs in Error respectfully submit:

I. That the sale by the sheriff on the 20th day of Decem-
ber, A. D. 1848, was a misapplication of the property by
converting the same to his own use, and excludes him from
all remedy against the plaintifls in error for any damage he
may have sustained for taking said property under the attach-
ment issued at their instance,
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- By the dircetion of the attaching creditor, the sheriff
levied the attachment, not upon the property of the
debtor, but upon the property of a third party. The
writ directed the sheriff to attach the property of the
defendant in the attachment suit and none other; it did
not, therefore, authorize the caption of the property scized
by him, and could not justify or excusc his trespass, nor did
he rely upon the writ for his protection. Acting under the
direction and by the authority of the attaching creditor, the
sheriff became his agent, and the instructions given by the
creditor involved the promise of indemmity to the sheriff,
The creditor became liable to the sheriff for any damages he
might necessarily sustain from seizing the property, and the
sheriff became responsible to the creditor for the care and
management of the property thus illegally taken. The rela-
tion of principal and agent was established between them,
and the official character in which the sheriff assumed to act
can, in no wise, affect the obligations and duties he owed to
his principal. He was the agent to seize the property in the
first instance, aud as such it was his duty to hold it subject
to the instructions of his principal, unless surrendered to the
legal owner. The owner did not, however, demand its return
but sued the sheriff in trespass for seizing it and recovered
Jjudgment against him. By the recovery in that action and
the satisfaction of the judgment, the property became vested
in the sherifl for the benefit of the attaching creditor. The
measure of the judgment is usually in such a case, according
to the value of the property, and its satisfaction is regarded
as the payment of the purchase money.

The property having thus become vested in the sheriff, by
the satisfaction of the judgment in trespass, the sheriff must
be prepared to surrender-it up to his principal if he would
recover from the principal the amount he has paid for it.

IT. The attorney of the attaching creditor exceeded his
authority in making the agreement set out in the affidavit
and amended return of the sheriffy and testified to by B. S.
Morris, Tsq., and it cannot, therefore, excuse the misconduct

e
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of the sheriff in selling the property in question under the
execution.

The property was taken to answer the attachment and
was, therefore, subject to the lien of the claim sued on
if it was the property of the defendant in the attachment
suit. The plaintiff in that suit had the right to have it sold
under the proceedings he had instituted, and according to
their usual course. It is to be presumed that at the time the
attachment was levied, those who directed it expected the
usual order of things to be pursued and governed their ac-
tions accordingly. They left an attorney in charge of their
cause whose duty it was to see it properly conducted and
whose authority did not extend to any act beyond those
required to be done in the ordinary progress of such a case.
It was the duty of the sheriff to retain the property in his
charge, and if it was deemed expedient to sell it, the statute
provided the manner in which that expediency should be
determined, and regulated the manner in which the sale
should he made. No other disposition of the property could
be legally made, except by the express authority of the
attaching creditor. The authority of the attorney of an
absent client to bind his client in a particular case by
arrangement made in the usual course of a proceeding, with
a view to the client’s interest, is not denied—but it is denied
that the attorney can bind the client by any arrangement or
understanding that the usual course of proceeding shall be
departed from.

Iellogg v. Gilbert, 10 Johnson 220.
The People v. Lamborn, 1 Scam. 123.
Nolan v. Jackson, 16 Illa7'2.

Ireland v. Todd, 36 Maine. |l

But should the authority of an attorney he supposed to be
broader than it is above defined to be, it could not extend to
such an agreement as was made in this case. What has been
said is properly applicable to a case where the property
attached is the property of the defendant in the attachment
suit. But such was not the fact in this case. The title to
the property wasin a stranger to the attachment proceedings ;
it was wrongfully taken by the sheriff under the directions of

P
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the attaching creditor, and as has been shown the sheriff as
agent of the creditor, was entitled to claim indemnity from
the latter for any damage he might sustain by reason of the
trespass he was dirccted to commit ; with this trespass and its
consequences, the attorney of the attaching creditor in the
attachment suit, had nothing to do,—it was not a part of the
case in which he was employed and was a matter over which
his authority did not extend. Its benefits, responsibilities,
and consequences, belonged exclusively to the sheriff, the
creditor, and the owner of the property.

It has also been shown that some four months hefore the
sale, the owner instituted an action of trespass de bonis as-
portatis, against the sheriff, in which he afterwards recovered
Jjudgment —and that the recovery in that action and the satis-
faction of the judgmentvested the title to the property in the
defendant for the benefit of the attaching creditor. The
action of trespass was notice of the claim of the owner, if
notice was needed, and it is to be presumed as matler of law
that the attorney and all the parties engaged in the proceed-

ings knew that the property attached was not the property of

the defendant in the attachment suit.

Whilst the action of trespass was still pending, the attor-
ney made the agreement now under consideration. This
agreement was that the property should be sold under the
exccution—that the proceeds of sale should be deposited in
court, to abide the order of the court in the premises—and
should not be paid over to ecither claimant until the attach-
ment suit was decided.

The necessary effect of this agreement was:

1st. That prdperty belonging to the plaintiffs in error
should be sold from considerations of no possible advantage
to them.

2nd. That property for the illegal caption of which their
agent had then been sued, should be disposed of, so that it
could not he forthcoming to answer the damages that might
be recovered against him.

3rd.  That their right to the proceeds of this property
should abide the determination of the court in the attach

e e 2 e e e e
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ment suit, which, by legal operation, could in no manner
affect it.

It is respectfully submitted, that under no principle of law
can an attorney bind the rights of his client by such an agree-
ment.,

III. There was no evidence of the amount of damages
recovered by Jacob Miller against the sheriff for committing
the trespass, against which the plaintiffs in error had under-
taken to indemnify him.

The precipe, writ, declaration, plea and notices, in the
case of Jacob Miller v. Isaac Cook, were offered in evidence,
and also the verdict and judgment in that case. The decla-
ration contained three counts:

Ist. Trespass committed by defendant (Cool) on the 12th
of June, 1848, in scizing certain goods and chattels, in a
wooden building or store, and converting the same to de-
fendant’s use.

2nd. Entering store of the plaintiff and damaging the
same.

8rd. Seizing the goods, in the first count mentioned, and
converting the same, and for entering plaintiff’s store and
cjecting him therefrom.

The defendant filed the general issue with notices.

The jury found a general verdict,and assessed the damages
at $3,236.23.

This was the only evidence offered in the case as to the
amount of damage sustained by the sheriff for committing the
trespass, against which the plaintiffs in error had undertaken
to indemnify him.

It is a well settled principle of law, that when a declara-
tion in trespass contains several counts for distinct causes
of action, and the jury find a general verdict, the judgment
will be arrested if any one of the-counts are insufficient,

unless it appear that evidence was given only on the good™ /

counts. If it does not so appear, damages upon each particular
count is to be regarded as forming such an essential part of
the judgment that it is impossible for the court to determine

g
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what the verdict would have been if those which are insuffi-
cient had been withdrawn from the consideration of the jury.
1 Chitty’s Plead. 411.

In the case now under consideration, none of the counts
were defective, and the jury found a general verdict.
What testimony was offered by the plaintiff, or under which
count it was offered, does not appear. Under such circum-
stances it would seem to be somewhat difficult to determine
by what rule the court should be governed, in apportioning
the judgment between the several counts. But it is necessary
that this should be done before a recovery can be had in
this suit against the plaintiffs in error. One of the counts
was for a cause of action with which the plaintiffs in error
had no connection. They undertook to indemnify the sheriff
for scizing the goods they designated ; but by no course of
reasoning can their instructions be construed into an agree-
ment on their part to indemnify him for damaging the store
in which the goods were placed. This is the cause of action
set out in the second count, and until the court can determine
what proportion of the judgment was rendered against the
sheriff upon this count, it will be impossible to ascertain the
extent of the liability of the plaintiffs in error upon their pro-
mise of indemnity ; nor can the defendant in error complain
of this condition of things,—he has brought it about himself,
and it was not in the power of the plaintiffs either to cause it
or to prevent it. It was the right of the defendant in error,
in the trial of the action instituted by Jacob Miller against
him, to have required that distinct damages should have been

~ assessed on each count in the declaration ; and as the declara-

tion contained a count upon a cause of action with which the
plaintifis in error had nothing to do, it was his duty to have
done so if he intended to hold them responsible upon their
contract of indemnity. But it may have sugaested itself to
him, that if such a course was pursued, the Jjudgment upon the
counts for the trespass, covered by the contract of indemnity,
would only be for the value of the goods, whilst Judgment upon
the other counts would be for damages for other trespasses
proved in this case to have been committed by him, and for
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which he would then have no prospect of a remedy over
against these plaintiffs. That there was other damages
proved in the case than such as resulted from the directions
of the plaintiffs in error, is apparent from the record. All
that could have been recovered against the sheriff’ for follow-
ing the instructions given by them, was the value of the goods
taken. The value of the goods taken, ds appeared by the
sale of the 20th Dec., A. D. 1848, was $949,83.

The judgment against the sheriff in the cause now under
consideration, was $3,236.23 and cosis,—leaving $2,266.40

to represent the damages recovered against the defendant in |
error for trespasses committed by him, other than those di-
rected by the plaintiffs in error, and for which they can be in |

no way responsible.

IV. Theamended return offered in evidence in this case was
not legally admissible.

Tt is not a matter of right for an officer to amend a return
which he has once duly made, and ‘2 motion to permit such a
proceeding is addressed to the sound discretion of the court.
The court may ecither grant or refuse the motion, and if the
motion is refused, the officer has ro authority to malke the
amendment.

Thatcher v. Miller, 13 Mass. 269.

Miller & Rose v. Shackelford, 4 Dana, 264.
Fuairfield v. Paine, 23 Maine, 499.

Peirce v. Strickland, 26 Maine, 278.
Emerson v. Upton, 9 Pickering, 167.

Hovey v. Wait, 17 Pickering, 196. &-

In the case of Moore v. Purple,3 Gil.22; it appeared that
the sheriff of Peoria county, through inadvertance, had ne-
glected to make any formal return upon a writ of inquiry.
On motion of one of the parties, leave was granted to the sheriff
to amend his return. One of the errors assigned in this case
was, that there was no notice given of this motion to the op-
posite pariy. The court ruled that notice of the motion was
not necessary, and say, ¢ amendments by the sheriff to their

N ESEs=
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returns to process are of course. No resistance could be
made to the application to amend. Should the sheriff make

a false return, he is responsible for the consequences.”, .’l_mg

the case of Morris v. Trustees of Schools, 15th TIl.; the
court, in determining a similar question, quoted the above
extract from the opinion in the case of Moore v. Purp?c, and
adopt the rule laid down in that decision. They also say
that the sheriff, who had at the time gone out of.office, ¢in
amending his return was not doing a new act, but merely Sur-
nishing the legal evidence of an act already done.”

In cach of these cases the amendment as made by leave
of the court, granted upon motion. The only question before
the court, bearing upon the question now under consideration
in those cases, was the legality of the amendment of a retarn

‘by an officer, when made by the authority of the court, from

which the process issued.

The language quoted above from the opinion in Moore v.
Purple, would seem at first to give to the officer the unres-
tricted right to amend his return in his own discretion ; hut
the court did not so decide, and did not intend so to decide.
In the case in which the language was used, there ias 70
return, and the amendment spoken of was in fact the refurn.
Such alse was the amendment in the case of Morris v. the
Trustees of Schools. The return in that case was upon an
attachment writ, and omitted to state whether or not the
same had been served upon the defendant. It was the duty
of the officer to search for the defendant in his bailiwick and
make return of the writ as in other cases. Unless the return
stated that the defendant named in the writ was served, or
not found, it was 1o return. The amendment allowed was,
therefore, in this case as in the previous case, not an amend-
ment, properly speaking, but @ return. Apart from this,
however, it cannot be supposed that the court intended to say
that a return, which is “ the legal evidence of an act done,”
and which affects and establishes such a multitude of rights
in every community, should be subject to mutilation and altera-
tion at the whim and caprice of the sheriff,
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They did not intend to depart from the principle estab-
lished by the authorities referred to, and which submits the
question of amendment to the sound diseretion of the court
from which the process issues.

It is, however, contended that there was no return of the
writ prior to the filing of the amended return about one
month before the trial of this case.

The writ-was issued on the 13th day of June, A. D. 1848.

The trial of this case took place in 1858, ten years after.

A return was made and offered in evidence, but it did not
clearly appear from the evidence that it was, or ever had
been, on the files of the court. It bore date the 20th day of
December, A. D. 1848, and the amended return bore date
the same day.

The affidavit of the sheriff oﬂercd in evidence, asked leave,
upon the facts therein stated, to amend his return.

The return orjginally made by the defendant in error, as
claimed by the plaintiffs in crror, was used as the return in
the first trial of this case, between the parties to this record,
without any objection having been interposed as to its truth
or regularity, as will appear by the case of Nelson and
Graydon v. Coolk, 17th 111.

Since that time the deputy, whose name was signed to the
return, and in whose hands the writ was placed to execute,
has died, and the amended return is signed by the sheriff
himself.

Having been used in a suit to which the sherifl was a party,
without objection on his part, it is respectfully submitted, that
whether the same was ever filed or not it must be regarded
as his return in so far as it may aflect his rights. To amend
it scems to have been the suggestion of the experience of its
necessity rather than the recollection of the facts.

But the particulars in which the return is amended are not
material to the return itself,—it w, ould be perfectly complete
without them and they in no way Seem to answer the writ.
The paper filed as an amended return is in fact no return of
the writ at all, but a statement made by the sheriff to be used
as testimony in his own behal{ in the trial of a case against

= S, S — e, S—
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him. Tt is an ingenious attempt to smuggle illegal testimony
before the jury in the belly of an official return.
In the case of Peirce v. Strickland, 26 Maine, 289, the

court, in giving the opinion, uses the following language :

“But an objection paramount to all others arises from the
fact that the individual to make the amendment proposed is
the defendant himself. Under such circumstances, to grant
the motion would certainly be unprecedented, and also of
a dangerous tendency. The temptation to disregard the
truth in such cases would be too strong. He could not be a
witness for himself in the case, and cannot be admitted under
the guise of an amendment of his return, as an officer, to
make that evidence which would be indispensable to the
validity of his claim.”
BECKWITH & MERRICK,
AND E. S. WILLIAMS,
Of Counsel for Plaintiff in Error.
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RECORD.
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INN TEE

Supreme Gouyt,  State of Ilinovis,

THIRD GRAND DIVISION.
OF THE APRIL TERM, A.D. 1858.

<0

JOHN G. NELSON and ®
WILLIAM GRAYDON,

Plaintiffs in Error,

'( ERROR T0 COOK.

VS.

ISAAC COOK, S

Defendant in Error.

ABSTRACT OF THE RECORD.

This was an action of assumpsit commenced by Isaac Cook, late Sheriff of Cook
County, against the plaintiffs in error, in the Lake County Circuit Court, by attach-
ment, and afterwards removed to the County of Cook and tried before the Hon. J. M.
Wilson, at the September term, a. 0. 1855, taken by writ of crror to this Court and
reversed at the June term, 1856, and again tried before J. M. Wilson in June, 1857.

Pleadings.

The affidavit for the attachment sets forth, that the plaintiffs in error were indebted
to the defendant in error upon an implied contract arising as follows: That while said
Isaac Cook was Sheriff of Cook County, in June, 1848, said Nelson and Graydon, as
creditors of Augustus E. Miller and David R. Clements, a firm then doing business in
Chicago, sued out an attachment from the Cook County Court of Common Pleas, in
their own names, against the estate of the said Miller and Clements, directed to the
Sheriff of Cook County to execute, which was: delivered to said Cook (the then
Sheriff) by the attorney and agent of said Nelson and Graydon to be executed, and
in pursuance of the instructions of said Graydon and his attorney, said Cook attached
a stock of dry goods and groceries, and a store in Chicago, of the value of three
thousand dollars or thereabouts, which stock and store were claimed by one Jacob
Miller as his property, but which said Cook was directed by said Graydon and his
attorney to seize as the estate of Miller and Clements, and in pursuance of the
instructions, said Cook did seize the property about the 12th of June, 1848.

That, at the February term of the Cook County Court of Common Pleas, held in
the year 1850, the said Jacob Miller, in an action of trespass de bonis asportatis,
commenced against said defendant in error for attaching said property as the property
of Miller and Clements at the suit of Nelson and Graydon, did recover a judgment
against said Cook for the sum of three thousand two hundred dollars and upwards,
which judgment was affirmed by the Supreme Court of Illinois; and that said Cook
was compelled to pay the same, with costs and expenses; and that the amount of
damages sustained by him was four thousand two hundred dollars, which sum said
Nelson and Graydon owed to said Cook by implied promise; and that Miller and
Clements were about to leave the State with the intention of having their effects
removed : upon which affidavit an attachment writ was issued, which was duly served
upon certain garnishees therein named.
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The defendant in error filed at the J: anuary term, 1854, his declaration, setting forth
his cause of action substantially as embodied in the attachment affidavit.

To this declaration the plaintiffs in error filed a demurrer which was overruled

by the Court, and the plaintiffs in error then filed the general issue and ecight
special pleas.

The second plea sets forth that, although it is true that plaintiff was Sheriff and
John Beach his deputy, and the defendants did sue out and deliver to said Beach said
writ, and direct him, as deputy, to levy, and said Beach did levy said writ of
attachment as in the declaration alleged ; and although true it is that said building,
stock of goods, and merchandize were claimed by Jacob Miller as his property ; and
although true it is that Jacob Miller did recover said Jjudgment against said plaintiff
for the cause and in the manner in the declaration mentioned alleged ; and although
true it is that plaintiff was compelled to pay the money in the declaration mentioned ;
for plea, nevertheless, defendants say they did not undertake or promisc in manner
and form, &c., and of this they put themselves upon the country.

The third plea is as follows: protesting that plaintiff was not Sheriff and John
Beach was not his deputy at the times or in the manner alleged in plaintiff’s declaration ;
and further protesting, that defendants did not sue out nor deliver to Beach, as

deputy, said writ of attachment, and the defendants did not direct

him to levy, nor
did Beach levy

the said attachment in manner, &e.; and farther protesting, that
Jacob Miller did not recover the judgment against the plaintiff for the cause in the
declaration mentioned ; and further protesting, that plaintiff was not compelled to
pay, and did not pay, the sums in the declaration mentioned. For plea, defendants
say that the property at the time of the levy by Beach was the property of Jacob
Miller, and was in his custody and possession ; without this, that defendants did
assume and promise in manner and form, &c., and this the defendants are ready to
verify ; wherefore they pray judgment, &e.

The fifth is a follows: protesting that the defendants did not undertake or promise
in manner, &e. ; for plea, nevertheless, defendants say that the suit of Jacob Miller,
against the plaintiff, in which judgment was rendered, was commenced for, and the
Jjudgment recovered for other and different causes of action, as well as for the attach-
ment by the said John Beach ; and that the costs, charges and expenses which plain-
tiff was compelled to pay, and did pay, were paid as well for other and different
causes of action as for the levying of the attachment; without this, that the
Judgment of Jacob Miller against the plaintiff in the said declaration mentioned, was
obtained for the cause and in the manner in the declaration alleged ; and that said
costs, charges and expenses, in the declaration mentioned, were paid by the plaintiff
by reason of the cause, and in the manner and form as plaintiff hath alleged, and
this defendants are ready to verify ; wherefore, they pray judgment, &e.

The plaintiff filed a gencral demurrer to the second and fifth pleas, and a demurrer
to the third plea, assigning for special cause, that it amounted to the general issue,
which demurrers were severally sustained by the Court.

The fourth plea is as follows: protesting that plaintiff was not Sheriff of Cook
County, and that Beach was not deputy ; and further protesting, that defendants did
not sue out nor deliver to said Beach the attachment writ, and the defendants did not
direct Beach, as deputy, to levy, nor did Beach levy, in manner and form, &e.; and
further protesting, that Jacob Miller did not recover the Judgment for the causes
mentioned in the declaration; and further protesting, that the said plaintiff was
compelled to pay, and did not pay, the several sums of money in said declaration
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mentioned as the plaintiff hath alleged ; for plea, nevertheless, defendants say that
the property, before and at the time of the levy, was the property of Jacob Miller,
and was, before and at the time of the levy, in his possession, of all which, Beach
thon and there had notice ; without this, that defendants did assume and promise, in
manner, &ec., and this the defendants are ready to verify ; wherefore they pray
judgment, &c. -

To this plea the plaiﬁtiﬁ's repliedsprotesting that said goods, &c., were not Jacob
Miller’s property, and were not in"his possession, and the plaintiff says he had no
notice that said goods, &e., were the property of said Miller; and this he prays may
be inquired of by the country ; upon awhich application issue was Jjoined.

e The cighth plea is as follows: plaintiff ought not to recover for any further sum -
than the sum of one hundred and five dollars, because, although defendants cannot
deny that they did assume and promise to pay the plaintiff all such sums as he had
necessarily been compelled to pay in consequence of the levy upon said property and
the detention thereof, by virtue of said attachment ; for plea, nevertheless, defendants
say, that the value of said property, at the time of the levy, was the sum of $2,943,
and no other or greater sum of money ; and that Jacob Miller recovered, by his judg-
ment, as for the value of the said merchandise, &e., at the time of the levy, the said
sum of $2,943, and no further or greater sum of money, together with interest at the
rate of six per cent. per annum on the last mentioned sum of money to the time of
the rendition of the judgment, making the sum of $293.23 besides the value of said
property, as and, for the use of said value thereof; and said defendants further say,
that said plaintiff, on the 80th December,. 1848, converted and disposed of the said
property to and for his own use, and the value of said property at the time of conver-
sion was the sum of $2,943, and that Jacob Miller did not by his judgment recover
-any further or greater sum than the sum of one hundred dollars as and for the use of
the value of said property from the time of the levy to the time of conversion of the
same by the plaintiff to his own use; and as'to the rest and residue of said sums of
money in said declaration mentioned, except the sum of ten dollars, the said defend-
ants say, that the said plaintiff was compelled to pay, and did pay, them and each of
them, by reason of the said plaintiffs attempting to justify the wrongful conversion of
said merchandise, &c., to his own use as aforesaid, and not by reason of said levy;
and as to the said sums of one hundred dollars and ten dollars, the said defendants
cannot say aught why the plaintiff should not have judgment against them for said
sums over and above his costs, and this the defendants are ready to verify. Where-
fore the defendants pray judgment if the said.plaintiff ought to have or maintain his
action for any further or other sums than those confessed herein.

The plaintiff’s replication to the 8th plea, is as follows :

) That it is not true that plaintiff has not necessarily been compelled to pay, in con-

37 sequence of said levy upon said property and the detention thercof, any other or
greater sums of money than said sum of one hundred and ten dollars in said plea
mentioned ; but avers the contrary to be true, and that plaintifft did necessarily pay,
in consequence of said levy, the said sum of thirty-two hundred and sixty-five dollars
and thirty-one and three-fourths cents ; and this he prays may be enquired of by the
country.

Upon which issue was joined by the plaintifls in error.

The sixth and seventh pleas having been withdrawn by the defendants, and issue
being joined upon the plea of the general issue and plea of set off, the cause was then
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NOTARY'S AC]\\OWI,EDGI‘AIEL\T ——Dc*mou"mc Press l’nut 45 Clark Strect.

e

 State of Ilhn01s, // @ e -
/&’ﬂ ﬂ/@ County, I ﬁ 7{/// 1. Z//éfy Zet) L A Notary Public

4
in and for said County, in the State aforesaid, do hereby certify that /}(/57 ﬁ‘/] 12y ¥

7//?/7 (A~ /? _/j@q //7L’ e T :

Corttia 7 7
who /24 personally known to me to be the same person 5 whose name § &iAasubseribed to the annexed /2 2 AN S

'appenrcd before me this day, in person, and acknowledged that. ,k/J’A(L, “had signed, scaled, and delivered the said

instrument of writing as }’/72 > frco act and deed for the uses and purposes therein

expressed.

Given under my hand and Notarial ses al, tl|1~,_AZ}Zf ﬂjy '71/2 7¢}/

day of__ . (-\//"%/& W

g/Z/ / / /Z/é )

Notaxy FPublic.
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Sealed qnd deliverred in fhe presence of -3 M

.
State of New-Dorl, t oS
@% County of _Mzw,y‘,y%, P I ilw Un, That on the //%ﬁé & > day
G C s = on housand eight hundred and -~ "qar' d 2, be me
of . et £
mne, ! _ f < R T ,,.—.. et A7, f’,-_,
_— T in amlﬁn the State
of New-York, (ZHI_/ commissioned and sworn,<kweking - ' =
— 7 pc:souallr/ came y “Raa o &N A
Sl el b Crae LAy T - ~ . < 4 Tl o Ly B ""_A A i
— '.,'/"»'»[»w- ‘9/’ 1 D o / : “":J,.;»,,‘".y_‘?"/ a)
S PO uml acL;mwlulch the above Lel/e: of lllm nm/ to be g J.;. e acl alul dedd,

ey,

g“ @P,‘J I[Il[llll] IHbEI'?Uf I have lmcuu[o subscmbed my name, and aﬁud ‘

my seal of office, the day and year last above written,

T ble @ Frred
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as prmcxpal;and -’; ﬂ v A, @ﬂ /(,zz,,_e ’ { ~—— — 5

as security, are held and firmly bound unto JM e C7J_‘,//4_J e B it

penal sum of ‘4 g ;//m—’d < 0(/‘/6@6 # el % e mg(fz:((;

lawful money of the United States, for the payment of which, well and truly to be made, the said

Blme (CaC LA e e e Ee
bind BTl , G~ heirs, executors, and administrators, jointly, severally, and firmly by

these Presents.

Witness, (S 7 Lt il ol

—

o et sl e day of oy HiD 185/"

lfﬁ{gf}:e’ca(ogb‘ﬂon Of ﬁ!@ QbOb@ @bs‘gaﬁgﬁ ‘52!@} That,}f}vhereas, ‘the above named

did, at the Fro £ — _Term of the ¢ 0‘" (‘*" J‘kq/?*/" 7 Cenrt,

Deld in and for the County of .o——a-4"wv = /\ in the State of Illinois, A. 0. 185 7~ recover a

judgment against the above bounden (/ / ? 7 :
(v <L & //1 & & - /
/ c U <A - 4

G- 7 i “ e

T e =R for the sum of d»%,_.&o Lok . A (’ "/
le 7( f e e O lda /,»[Z -7 to reverse which said _]udgment the said (/” e
Q / Sl -2 fe/ s (5 1 ha &€ sued out a ert ot
Irror from the Supreme Court w1thm an for tﬁ/ Third Grand Division of said State. Now if the said
} EC)»:T ~ Mi—(’uu <_~/[0 AL oy A —_
bhall duly prosecute said Writ of Error,and pay, or cause to be paid, all 1ud"ments, costs, interest and
dqmaves which the said Supreme Court shall adjudge against &= e C <fo . el
ZA - - — and abide the order and judgment of said

Supreme Court in this behalf, then this obhgatlon is to be void, otherwise to remain in full force and effect.
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STATE OF U[LILUN@US‘B

SUPREME COURT,/ ; 88 f% Otfhm%fe of l”mOSS

TO THE CLERK OF % G!—RGE’-P!‘ COU‘R R THE COUNTY OF & ot GREETING :

BECAUSE, In the recor and cpz?oceedm s, as also in the 1end1t10n of the judgment
of a plea which was in the Gtrcm-t otrt 8fCorennon flases r‘;/(f»m» / County, before
the Judge thereof, between /_/1 Laﬁ 6.5}0 e R

e

plaintiff, and/é / / Vil i i // { KL&W % /

defendants | it is said manifest error hath intervened, to the injury of the aforesaid

/[ZfL j‘ﬂfd 2 /Z"%“M'w jz,a = ~——-——— ——— as we are informed

by complaint, and we bemg willing that error should be corrected if any there
be, in due form and manner, and that justice be done to the parties aforesaid, com-
mand you that if judgment thereof be given, you distinctly and openly, without delay,
send to our Justices of the Supreme Court the record and proceedings of the plaint
aforesaid, with all things touching the same, under your seal, so that we may have
the same before our Juatxces afmgzyld at Outawa, in the County of La Salle, on the
ne\{t that the record and proceedings, being in-
spected, we may cause (o be don( therem to correct.the error. what of right ought to
be done according to law.

WARLSESS The Hon. WALTER B. SCATES, Chief

Justice of our said Court, and, the Seal thereof, at Ot-

tawa, this o2& /7 /e day of d« /2 Heohet in the Year
of O r Lord One Thousand Eight Hundred and Fifty-g¢ M

],Z»C [('LAL\ :7

Clezk of the Supreme Court.

i, fB A Vefot
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