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STATE OF ILLINOIS, E THIRD GRAND DIVISION.
SUPREME COURT. APRIL TERM, A. D. 1860.

JOEL B. KETCHUNM
vs.
__JOSEPH WATSON.

}Error to Tazecwell.

Abstract of the Record.

This was a trial of an appeal from the trial of the rights of property before a
Justice and Constable. Tried at the February term, 1860, of the Circuit Court of
vgoar  Lazewell county, before Harriott, Judge.
Record.

L Appeal Bond from trial before Justice and Constable.

+  Supersedeas to Justice and Constable, and Sheriff’s return,
i

Summons to Appellee, and Sheriff’s return.

8" Proceedings at February termy, 1860.

9 Judgment for Plaintiff. Trial by jury. Motion for new trial. Motion over-
ruled.

10 Bill of exceptions, setting out all the evidence :

1. Execution in favor of Joel B. Ketchum against George W. Outlaw, dated Nov.
2, 1859
: :

11 = 2. Endorsement of levy of Constable on the horse in question and other property,
on the second day of November, 1859.

3. Notice of Joseph Watson to E. B. Hibbard, Constable, dated November 21,
1859, giving notice of claim of the horse in question.

12 Evidence of Michael Watson, called by Plaintiff, who said thatheis son of Plain-
tiff; knew the horse in question; Plaintiff had owned the horse for four or five
years; he sold the horse to George Outlaw on the eleventh day of August, 1859,
conditionally; that Outlaw was to take the horse and take good care of him, and if
he paid for it by the twenty-fifth of December, 1859, the horse was to be Outlaw’s,
but if he failed to pay for the same, the horse was to remain the Plaintiff’s; Outlaw
never paid for the horse. In the latter part of September, 1859, I told Ketchum of
the condition which the horse had beed sold upon; Ketchum then held the note
upon which the judgment against Outlaw was obtained, upon which execution in
question issued ; I had made a conditional sale for my horse and took Outlaw’s
note, and which contract was rescinded on the tenth of October, when Outlaw made
a conditional contract like the one my father and he had made.

19  Testimony of William Watson for Plaintiff:
18 Isa son of Plaintift’; knows the horse was in possession of Plaintiff four or five
years hefore Outlaw got it.
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Testimony of E. B. Hibbard, for Defendant :

He is the Constable who levied the execution. Before he received notice from
Plaintiff that he claimed the horse in question, the Plaintiff told witness that he had
sold the horse to Outlaw conditionally, and that he had received part of his pay for
the same. When the levy was made the horse was in Outlaw’s possession, andhad
been for some time.

This was all the evidence in the case.
The court then instructed the jury as follows:

1. The jury are instructed that the possessor of personal property is prima facia

the owner thereof.

9. If the Plaintiff sold Outlaw a horse, conditioned that it should not be his
property until paid for, and that Ketchum was cognizant of such contract, they will
find for the Plaintiff, unless the property was in the possession of Outlaw, and the
indebtedness accrued to Ketchum before such notice, and while Outlaw had said
horses in possession; and if such be the case, you will find for the Defendant.

The Defendant then asked the court to give the following instructions, which
were refused, and to Which refusal the Defendant then and there excepted :

1. The courtinstruct the jury that, if they believe from the evidence that Joseph
Watson sold the horse in question to George W. Outlaw, and delivered the posses-
sion upon condition that if Outlaw paid for the horse by a certain date that it was
to be Outlaw’s horse, and that if Outlaw neglected to pay for the same by the time
specified it was to be Watson’s; and that said conditional sale was not recorded ac-
cording to law; and that Ketchum had no notice of the same, said conditional
sale is fraudulent and void as to creditors and subsequent purchasers, and they will
find for the Defendant.

2. The court instruct the jury that the possession of personal property should ac-
company and follow the title, ora sale will be void as to creditors, unless the terms
of the sale are duly recorded.

3. The court instruct the jury that unless they believe from the evidence that
Ketchum had notice of the sale to Outlaw before the notes were purchased of Por-
ter & Brother by him, they will find for Defendant.

4. The court instruct the jury that unless a conditional sale of personal property
is recorded, the same is absolutely void as to creditors, notwithstanding the creditor
may have had notice in some other way of such conditional sale.

Verdict of jury for Plaintiff.
Motion for new trial for the following causes:

1. The verdict of the jury was contrary to the evidence and the instructions of
the court,

2. The court refused proper instructions.

3. The court gave improper instructions to the jury.

Agreement of parties waiving process of Supreme Court, and agreeing that the
cause may be tried at the April term, 1860, at Ottawa.
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Certificate, seal, and signature of the clerk to the record.

Errors assigned—
1. The court refused proper instructions for Defendant.
9. The court erred in not granting a new trial,

3. The record and proceedings. show that manifest injustice has been done the
Defendant by overruling the motion for new trial.

S: D. PUTERBAUGH, for Plaintiff in Error,
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STATE OF LLLINOIS.

(_@/i//t,mcu
Third Grand Division. April Term, 1860.
JOEL B. KETCHU M, [

Vs,

d ERROR TO TAZEWEL L.
JOSEPH WATSON. |

POINTS FOR DEFENDANT IN ERROR.

The evidence in this case was, that Watson made a conditional sale of the horse to
Outlaw, and that both IKetchum and the Constable had notice of the condition upon
which Outlaw held the horse, before the execution was issued. It is well settled, that
as between the parties, a conditional sale of this kind is valid, and that the property
does not vest in vendee until the condition is performed.

2 Kent Com., 497.

I Parson on Contracts, 448, note P., and the numerous authorities there
cited.

And it is equally well settled, that when the creditor or subsequent purchaser has no-
tice of the conditions upon which the debtor holds the property, that as to him, having

notice, the condition is binding, and the sale valid. It was so expressly decided in
Barrett vs. Pritchard, 2 Pickering 512,
-

And every case deciding that conditional sales were not good, was as to creditors and
purchasers without notice. All the authorities upon this question have been fully and
ably reviewed by Justice Breese, in

Brundage vs. Camp, 21 Tl Rep., 330,

And it would be useless for me again to go over the same question. If when a creditor
has notice of the terms of sale, he can still go on and levy upon the property, the law
that was made to prevent fraud, becomes an engine for its perpetration. The object of
the Recording laws is to give notice, and when a party has notice, the requirements and
intent of' the law are complied with. This is so in regard to real estate, and equally so
in regard to personal property. All the authorities, when deciding upon the invalidity of

4



2

transactions of’ this kind, qualify the proposition, by the words, “Creditors and Liwr-

chasers without notice.”
21 Ills. Rep., 73. 21 Ills. Rep., 330.

The court instructed the jury, that it the plaintitt’ sold Outlaw the horse, upon condi-
- tion that it should not be his property until paid for, and that Ketchum had notice, they
were to find for the plaintiftf; but it the property was in the possession of Outlaw, and
the indebtedness acerued to Ketchum before such notice, and while Outlaw had the
horse in possession, they should find for defendant. This instruction, certainly, was as
much in favor of IKetchum as he could have desired, as no proof was given wien the
debt accerued, whether while Outlaw had the horse in possession or not. The instruction
was given by the court upon its own motion, and was manifestly wrong as against the
plaintiff Watson. Itis suflicient that the creditor has notice before the execution be-
comes a lien, unless he shows that the credit was given while the property was in pos-

session of the debtor, a fact within his knowledge, and which he is required to prove.

It was clearly proven that Ketchum had been notified of the condition upon which

Outlaw held the horse, before the execution became a lien.

The 1st instruction asked by Ketchum, was an abstract statement3'ot the law calcu-
lated to mislead the jury, and it had been given in substance by the 2nd instruction
given by the court, there being no dispute about the notice. |, And even though the in-
struction might have been proper, yet if the jury have come to a correct conclusion,

from all the evidence, the court will not for that cause reverse the judgment.

Coughlin vs. The People, 18 Ills. Rep., 266.
Newkirk vs. Cone, 18 Ills. Rep., 449.

The 2nd instruction asked by Ketchum was clearly wrong, not being qualitied by the

words, “without notice.”

The 3rd instruction is not the law and has no application to the case. There is no
evidence when the indebtedness accrued, nor whether Outlaw had the property in his

possession at the time it did acerue.
The 4th instruction is not the law, as the authorities above cited cleary show.

The instruction given by the court, presented the law, as applicable to the facts of the
case quite as strongly as the defendant below could have asked. The jury having been
told that the debt accrued while the property was in the possession of Outlaw, and be-
fore Ketchum had notice of the condition upon which Outlaw held the property that
they should find for the defendant, and the defendant failing to prove (a fact most ap-
propriately within his own knowledge) when the debt accrued, and Watson having
clearly proved that Ketchum had notice before the execution become a lien, it seems
clearly that the jury have come to just such a conclusion as is authorized both by the
law and the evidence, and their finding should not be disturbed.

ROBERTS & IRELAND,
For Defendant in Error.
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STATE OF ILLINOIS, % THIRD GRAND DIVISION.
SUPREME COURT. APRIL TERM, A. D. 1860.

JOEL B. KETCHUMNM vs. JOSEPH WATSON.

Brief, Points, &c., of Plaintiff in Hrror.

1. Possession of personal property should accompany the title; Thompson
vs. Yeck, 21 1Ill, 73 ; Thornton vs. Davenport, 1 Scam., 297; 14 1I1, 391;

Twine’s case in 1st Smith’s Leading Cases, and cases there cited, support
this doctrine.

2. Conditional sales of personal property, not recorded, are fraudulent and
void as to creditors; 1 vol. Purple’s Statutes, 586 ; last clause sec. 2 of Stat-
utes of Fraud ; sec. 7 Chattel Mortgage Act, id. 137 ; 14 III., 389.

3. Ketchum had no notice of-the sale from Watson being conditional until
after he had given Outlaw credit.

4. The whole transaction, on the part of Qutlaw and Watson, was un-

usual and fraudulent, and calculated to deceive innocent parties, and should
not be sustained.

S. D. PUTERBAUGH, for Plaintiff in Error.
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STATE OF ILLINOIS, 2 THIRD GRAND DIVISION.
SUPREME COURT. APRIL TERM, A. D. 1860.

JOEL B. IKETCHUN

S. Irror t = s
-y  JOSEPH WATSON. } 0o Tazewell

Abstract of the Record.

This was a trial of an appeal from the trial of the rights of property before a
Justice and Constable. Tried at the February term, 1860, of the Circuit Cowrt of
Tazewell county, before Harriott, Judge.

Page of
Reco:d.

Appeal Bond from trial before Justice and Constable.

Supersedeas to Justice and Constable, and Sheriff’s return.

M=

i |

Summons to Appellee, and Sheriff’s return.

o

Proceedings at February term, 1860.

9 Judgment for Plaintiff. Trial by jury. Motion for new trial. Motion over-
ruled.

10 Bill of exceptions, setting out all the evidence :

1. Execution in favor of Joel B. Ketchum against George W. Outlaw, dated Nov.
2, 1859.

11 2. Endorsement of 1evy of Constable on the horse in question and other property,
on the second day of November, 1859.

3. Notice of Joseph Watson to E. B. Hibbard, Constable, dated November 21,
1859, giving notice of claim of the horse in question.

Evidence of Michael Watson, called by Plaintiff, who said thatheis son of Plain-
tiff; knew the horse in question; Plaintiff had owzed the horse for four or five
years; he sold the horse to George Outlaw ou the eleventh day of August, 1859,
conditionally ; that Outlaw was to take the horse and take good care of him, and if
he paid for it by the twenty-fifth of December, 1859, the horse was to be Qutlaw’s,
but if he failed to pay for the same, the horse was to remain the Plaintiff’s; Outlaw
never paid for the horse. In the latter part of September, 1859, I told Ketchum of
the condition which the horse had beed sold upon ; Ketchum then held the note
upon which the judgment against Outlaw was obtained, upon which execution in
question issued ; I had made a conditional sale for my horse and took Outlaw’s
note, and which contract was rescinded on the tenth of October, when Outlaw made
a conditional contract like the one my father and he had made.

=t
o

Testimony of William Watson for Plaintifl’:
Is 2 son of Plaintift; knows the horse was in possession of Plaintifl four or five
years hefore Outlaw got it.
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Testimony of E. B. Hibbard, for Defendant :

He is the Constable who levied the execution. Before he received notice from
Plaintiff that he claimed the horse in question, the Plaintiff told witness that he had
sold the horse to Outlaw conditionally, and that he had received part of his pay for
the same. When the levy was made the horse was in Outlaw’s possession, and had

been for some time.
This was all the evidence in the case.

The court then instructed the jury as follows:

1. The jury are instructed that the possessor of personal property is prima facia
the owner thereof.

9. If the Plaintiff sold Outlaw a horse, conditioned that it should not be his
property until paid for, and that Ketchum was cognizant of such contract, they will
find for the Plaintiff, unless the property was in the possession of Outlaw, and the
indebtedness acerued to Ketchum before such notice, and while Outlaw had said
horses in possession; and if such be the case, you will find for the Defendant.

The Defendant then asked the court to give the following instructions, which
were refused, and to Which refusal the Defendant then and there excepted :

1. The courtinstruct the jury that, if they believe from the evidence that Joseph
Watson sold the horse in question to George W. Outlaw, and delivered the posses-
sion upon condition that if Outlaw paid for the horse by a certain date that it was
to be Outlaw’s horse, and that if Outlaw neglected to pay for the same by the time
specified it was to be Watson’s; and that said conditional sale was not recorded ac-
cording to law; and that Ketchum had no notice of the same, said conditional
sale is fraudulent and void as to creditors and subsequent purchasers, and they will

find for the Defendant.

9. The court instruct the jury that the possession of personal property should ac-
company and follow the title, or a sale will be void as to creditors, unless the terms
of the sale are duly recorded.

3. The court instruct the jury that unless they believe from the evidence that
Ketchum had notice of the sale to Outlaw before the notes were purchased of Por-
ter & Brother by him, they will find for Defendant.

~ 4. The court instruct the jury that unless a conditional sale of personal property
is recorded, the same is absolutely void as to creditors, notwithstanding the creditor
may have had notice in some other way of such conditional sale.

Verdict of jury for Plaintiff.
Motion for new trial for the following causes:

; 1. The verdict of the jury was contrary to the evidence and the instructions of
the court,

2. The court refused proper instructions.

3. The court gave improper instructions to the jury.

Agreement of parties waiving process of Supreme Court, and agreeing that the
cause may be tried at the April term, 1860, at Ottawa.
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Certificate, seal, and signature of the clerk to the record.
Exrrors assigned—

1. The court refused proper instructions for Defendant.
9. The, court erred in not granting a new trial,

3. The record and proceedings show that manifest injustice. has been done the .
Defendant by overruling the motion for new trial.

S.. D. PUTERBAUGH, for Plaintiff in Error.
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STATE OF ILLINOIS, 2 THIRD GRAND DIVISION.
SUPREME COURT. APRIL TERM, A. D. 1860.

JOEL B. KETCHUM vs. JOSEPH WATSON.

Brief, Points, &c., of Plaintiff in Error.

1. Possession of personal property should accompany the title; Thompsomn
vs. Yeck, 21 IIl, 73 ; Thornton vs. Davenport, 1 Scam., 297; 14 IlL, 391 ;
Tywine’s case in 1st Smith’s Leading Cases, and cases there cited, support
this doctrine.

2. Conditional sales of personal property, not recorded, are fraudulent and
void as to creditors; I vol. Purple’s Statutes, 586 ; last clause sec. 2 of Stat-
utes of Fraud ; sec. 7 Chattel Mortgage Act, id. 137 ; 14 Ill., 389.

3. Ketchum had no notice of the sale from Watson heing couditional untif
after he had given Outlaw credit.

4. The whole transaction, on the part of Outlaw and Watson, was un-
usual and fraudulent, and calculated to deceive innocent parties, and should
not be sustained.

S. D. PUTERBAUGH, for Plaintiff in Error.
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STATE OF LLLINOIS 1o ger s

Hppoms Gl

Third Grand Division. April Term, 1860.

JOEL B. KETCHU M,
V8. ERROR TO TAZE WELL.
JOSEPH WATSON.

POINTS FOR DEFENDANT IN ERROR.

The evidence in this case was, that Watson made a conditional sale of the horse to
Outlaw, and that both I{etchum and the Constable had notice of the condition upon
which Outlaw held the horse, before the execution was issued. It is well settled, that
as between the p':u'ties, a conditional sale of this kind is valid, and that the property

does not vest in vendee until the condition is performed.

2 Kent Com., 497.

1 Parson on Contracts, 448, note P., and the numerous authorities there
cited.

And it is equally well settled, that when the creditor or subsequent purchaser has no-
tice of the conditions upon which the debtor holds the property, that as to him, having

notice, the condition is binding, and the sale valid. It was so expressly decided in
Barrett vs. Pritchard, 2 Pickering 512,

And every case deciding that conditional sales were not good, was as to creditors and
purchasers without notice. All the authorities upon this question have been fully and
ably reviewed by Justice Breese, in

Brundage vs. Camp, 21 TIl. Rep., 330,

And it would be useless for me again to go over the same question. If when a creditor
has notice of the terms of' sale, he can still go on and levy upon the property, the law
that was made to prevent fraud, becomes an engine for its perpetration. The object of
the Recording laws is to give notice, and when a party has notice, the requirements and
intent of' the law are complied with. This is so in regard to real estate, and equally so

in regard to personal property. All the authorities, when deciding upon the invalidity of
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transactions of this kind, qualify the proposition, by the words, “("reditors and I’ wr-

chasers without notice.’

21 Tlls. Rep., 73. 21 Ills. Rep., 330.

The court instructed the jury, that it the plaintift’ sold Outlaw the horse, upon condi-
tion that it should not be his property until paid for, and that Ketchum had notice, they
were to find for the plaintiff; but if the property was in the possession of Outlaw, and
the indebtedness accrued to Ketchum before such notice, and while Outlaw had the
horse in possession, they should find for defendant. This instruction, certainly, was as
much in favor of Ketehum as he could have desired, as no proof was given when the
debt acerued, whether while Outlaw had the horse in possession or not. The instruction
was given by the court upon its own motion, and was manifestly wrong as against the
plaintiff Watson. It is sufficient that the ereditor has notice before the execution be-
comes a lien, unless he shows that the credit was given while the property was in pos-

cession of the debtor, a fact within his knowledge, and which he is required to prove.

It was clearly proven that Ketchum had been notified of the condition upon which

Outlaw held the horse, before the execution became a lien.

The 1st instruction asked by Ketehum, was an abstract statement;of the law caleu-
lated to mislead the jury, and it had been given in substance by the 2nd instruction
given by the court, there being no dispute about the notice. And even though the in-
struction might have been proper, yet if the jury have come to a correct conclusion,

from all the evidence, the court will not for that cause reverse the judgment.

Joughlin vs. The People, 18 Ills. Re.p., 266.
Newkirk vs. Cone, 18 Ills. Rep., 449.

The 2nd instruction asked by Ketchum was clearly wrong, not being qualified by the

"

words, “without notice.

The 8rd instruction is not the law and has no application to the case. There is no
evidence when the indebtedness acerued, nor whether Outlaw had the property in his

possession at the time it did acerue.
The 4th instruction is not the law, as the authorities above cited cleary show.

The instruction given by the court, presented the law, as applicable to the facts of the
case quite as strongly as the defendant below could have asked. The jury having been
told that the debt acerued while the property was in the possession of Outlaw, and be-
fore Ketehum had notice of the condition upon which Outlaw held the property that
they should find for the defendant, and the defendant failing to prove (a fact most ap-
propriately within his own knowledge) when the debt accrued, and Watson having
clearly proved that Ketehum had notice before the execution become a lien, it seems
clearly that the jury have come to just such a conclusion as is authorized both by the
law and the evidence, and their finding should not be disturbed.

ROBERTS & IRELAND,
For Defendant in Error.
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STATE OF ILLINOIS, z THIRD GRAND DIVISION.
SUPREME COURT. APRIL TERM, A. D. 1860.

JOEL B. KETCHUM vs. JOSEPH WATSON.

Brief, Points, &c., of Plaintiff' in Error.

1. Possession of personal property should accompany the title ; Thompson
vs. Yeck, 21 Ill., 73 ; Thornton vs. Davenport, 1 Scam., 297; 14 Il 391;
Twine’s case in 1st Smith’s Leading Cases, and cases there cited, support
this doctrine.

2. Conditional sales of personal property, not recorded, are fraudulent and
void as to creditors; 1 vol. Purple’s Statutes, 586 ; last clause sec. 2 of Stat-
utes of Fraud ; sec. 7 Chattel Mortgage Act, id. 137 ; 14 Ill., 389.

3. Ketchum had no notice of the sale from Watson heing couditional until
after he had given Outlaw credit.

4. The whole tramsaction, on the part of Outlaw and Watson, was un-
usual and fraudulent, and calculated to deceive innocent parties, and should
not be sustained.

S. D. PUTERBAUGH, for Plaintiff in Error. -
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STATE OF ILLINOIS, %f THIRD GRAND DIVISION.
SUPREME COURT. ) APRIL TERM, A. D. 1860.

JOEL B. KETCHUN vs. JOSEPH WATSON.

1. Possession of personal property should accompany the title ; Thompson
vs. Yeck, 21 Ill., 73 ; Thornton vs. Davenport, 1 Scam., 297 ; 14 Ill., 391;
Twine’s case in 1st Smith’s Leading Cases, and cases there cited, support
this doctrine.

2. Conditional sales of personal property, not recorded, are fraudulent and
void as to creditors; 1 vol. Purple’s Statutes, 586 ; last clause sec. 2 of Stat-
utes of Fraud ; sec. 7 Chattel Mortgage Act, id. 187 ; 14 Ill., 389.

3. Ketchum had no notice of the sale from Watson being conditional until
after he had given Outlaw credit.

4. The whole transaction, on the part of Qutlaw and Watson, was un-

usual and fraudulent, and calculated to deceive innocent parties, and should
not be sustained.

S. D. PUTERBAUGH, for Plaintiff in Error.
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STATE OF ILLINOIS, % THIRD GRAND DIVISION.
SUPREME COURT. APRIL TERM, A. D. 1860.

JOEL B. KETCHUMNM vs. JOSEPH WATSON.

Brief, Points, &c., of Plaintiff in Error.

1. Possession of personal property should accompany the title; Thompson
vs. Yeck, 21 1L, 73 ; Thornton vs. Davenport, 1 Scam., 297; 14 111, 391 ;
Twine’s case in 1st Smith’s Leading Cases, and cases there cited, support
this doctrine.

2. Conditional sales of personal property, not recorded, are fraudulent and
void as to creditors; 1 vol. Purple’s Statutes, 586 ; last clause sec. 2 of Stat-
utes of Fraud ; sec. 7 Chattel Mortgage Act, id. 187 ; 14 Ill., 889.

3. Ketchum had no notice of the sale from Watson heing conditional until
after he had given Outlaw credit.

4. The whole transaction, on the part of Outlaw and Watson, was un-
usual and fraudulent, and calculated to deceive innocent parties, and should
not be sustained.

S. D. PUTERBAUGH, for Plaintiff in Error.
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STATE OF ILLINOIS, % THIRD GRAND DIVISION.
SUPREME COURT. APRIL TERM, A. D. 1860.

JOEL B. KETCHUMN vs. JOSEPH WATSON.

Brief, Points, &c., of Plaintiff in Error.

1. Possession of personal property should accompany the title; Thompson
vs. Yeck, 21 IIl., 73 ; Thornton vs. Davenport, 1 Scam., 297; 14 Ill, 391 ;
Twine’s case in 1st Smith’s Leading Cases, and cases there cited, support
this doctrine.

2, Conditional sales of personal property, not recorded, are fraudulent and
void as to creditors; 1 vol. Purple’s Statutes, 586 ; last clause sec. 2 of Stat-
utes of Fraud ; sec. 7 Chattel Mortgage Act, id. 137 ; 14 IIl., 389.

3. Ketchum had no notice of the sale from Watson heing conditional until
after he had given Outlaw credit.

4. The whole transaction, on the part of Outlaw and Watson, was un-

usual and fraudulent, and calculated to deceive innocent parties, and should
not be sustained.

S. D. PUTERBAUGH, for Plaintiff in Error.
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STATE OF ILLINOIS, z THIRD GRAND DIVISION.
SUPREME COURT. APRIL TERM, A. D. 1860.

JOEL B. KETCHUN

vSs. Error st
JOSEPH WATSON. } ror to Tuzewell.

Abstract of the Record.

This was a trial of an appeal from the trial of the rights of property before a
Justice and Constable. Tried at the February term, 1860, of the Circuit Court of
Tazewell county, before Harriott, Judge.

Appeal Bond from trial before Justice and Constable.
Supersedeas to Justice and Constable, and Sheriff’s return.
Summons to Appellee, and Sherift’s return.

Proceedings at February term, 1860.

Judgment for Plaintiff. Trial by jury. Motion for new trial. Motion over-
ruled. il \

Bill of exceptions, setting out all the evidence :

1. Execution in favor of Joel B. Ketchum against George W. Outlaw, dated Nov.
2, 1859.

2. Endorsement of levy of Constable on the horse in question and other property,

_on the second day of November, 1859.

3. Notice of Joseph Watson to E. B. Hibbard, Constable, dated November 21,
1859, giving notice of claim of the horse in question.

Evidence of Michael Watson, called by Plaintiff, who said thatheis son of Plain-
tiff; knew the horse in question; Plaintiff had owned the horse for four or five
years; he sold the horse to George Outlaw ou the eleventh day of August, 1859,
conditionally ; that Outlaw was to take the horse and take good care of him, and if
he paid for it by the twenty-fifth of December, 1859, ti.e horse was to be Outlaw’s,
but if he failed to pay for the same, the horse was to remain the Plaintiff’s; Outlaw
never paid for the horse. In the latter part of September, 1859, T told Ketchum of
the condition which the horse had beed sold upon; Ketchum then held the note
upon which the judgment against Cutlaw was obtained, upon which execution in
question issued ; I had made a conditional sale for my horse and took Outlaw’s
note, and which contract was rescinded on the tenth of October, when Outlaw made
a conditional contract like the one my father and he had made.

Testimony of William Watson for Plaintiff:
Is a son of Plaintiff; knows the horse was in possession of Plaintiff four or five
years hefore Outlaw got it.
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Testimony of E. B. Hibbard, for Defendant :

He is the Constable who levied the execution. Before he received notice from
Plaintiff that he claimed the horse in question, the Plaintiff told witness that he had
sold the horse to Outlaw conditionally, and that he had received part of his pay for
the same. When the levy was made the horse was in Outlaw’s possession, and had
heen for some time.

This was all the evidence in the case.

The court then instructed the jury as follows:

1. The jury are instructed that the possessor of personal property is prima facia
the owner thereof.

9. If the Plaintiff sold Outlaw a horse, conditioned that it should not be his
property until paid for, and that Ketchum was cognizant of such contract, they will
find for thePlaintiff, unless the property was in the possession of Outlaw, and the
indebtedness acerued to Ketchum before such notice, and while Outlaw had said
horses in possession; and if such be the case, you will find for the Defendant.

The Defendant then asked the court to give the following instructions, which
were refused, and to which refusal the Defendant then and there excepted :

1. The courtinstruct the jury that, if they believe from the evidence that Joseph
Watson sold the horse in question to George W. Outlaw, and delivered the posses-
sion upon condition that if Outlaw paid for the horse by a certain date that it was
to be Outlaw’s horse, and that if Outlaw neglected to pay for the same by the time
specified it was to be Watson’s; and that said conditional sale was not recorded ac-
cording to law; and that Ketchum had no notice of the same, said conditional
sale is fraudulent and void as to creditors and subsequent purchasers, and they will

find for the Defendant.

2. The court instruct the jury that the possession of personal property should ac-
company and follow the title, ora sale will be void as to creditors, unless the terms

of the sale are duly recorded.

3. The court instruct the jury that unless they believe from the evidence that
Ketchum had notice of the sale to OQutlaw before the notes were purchased of Por-
ter & Brother by him, they will find for Defendant.

4. The court instruct the jury that unless a conditional sale of personal property
is recorded, the same is absolutely void as to creditors, notwithstanding the creditor
may have had notice in some other way of such conditional sale.

Verdict of jury for Plaintiff.
Motion for new trial for the following causes:

1. The verdict of the jury was contrary to the evidence and the instructions of
the court, ;

2. The court refused proper instructions.

3. The court gave improper instructions to the jury.

Agreement of parties waiving process of Supreme Court, and agreeing that the
cause may be tried at the April term, 1860, at Ottawa.
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Certificate, seal, and signature of the clerk to the record,

Errors assigned —
1. The court refused proper instructions for Defendant.
9. The court erred in not granting a new trial,

3. The record and proceedings show that manifest injustice has been done the
Defendant by overruling the motion for new trial.

S. D. PUTERBAUGH, for Plaintiff in Exror,
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S:I‘ATE OF ILLINOIS, ; ' THIRD GRAND DIVISION:
“SUPREME COURT. APRIL TERM, A. D. 1860.

JOEL B. KETCHUM

vs. Error o Tazcwell.
JOSEPH WATSON. } » Tazewel

Abstract of the Record.

This was a trial of an appeal from the trial of the rights of property before a
Justice and Constable. Tried at the February term, 1860, of the Circuit Court of
Tazewell county, before Harriott, Judge.

Page of
Record.

Appeal Bond from trial before Justice and Constable.

Supersedeas to Justice and Constable, and Sheriff’s return.

M=

Summons to Appellee, and Sheriff’s return.
. Proceedings at February term, 1860.

9 Judgment for Plaintiff. Trial by jury. Motion for new trial. Motion over-
ruled.

10  Bill of exceptions, setting out all the evidence :

1. Execution in favor of Joel B. Ketchum against George W. Outlaw, dated Nov.
2, 1859
’ .

11 2. Endorsement of levy of Constable on the horse in question and other property,
on the second day of November, 1859.

3. Notice of Joseph Watson to E. B. Hibbard, Constable, dated November 21,
1859, giving notice of claim of the horse in question.

12 Evidence of Michael Watson, called by Plaintiff, who said thathe is son of Plain-
tiff; knew the horse in question; Plaintiff had owned the horse for four or five
years; he sold the horse to George Outlaw ou the eleventh day of August, 1859,
conditionally ; that Outlaw was to take the horse and take good care of him, and if
he paid for it by the twenty-fifth of December, 1859, the horse was to be Outlaw’s,
but if he failed to pay for the same, the horse was to remain the Plaintiff’s; Outlaw
never paid for the horse. In the latter partof September, 1859, I told Ketchum of
the condition which the horse had beed sold upon; Ketchum then held the note
upon which the judg'rgent against Outlaw was obtained, upon which execution in
question issued ; I had made a conditional sale for my horse and took Outlaw’s
note, and which contract was rescinded on the tenth of October, when Outlaw made
a conditional contract like the one my father and he had made.

12 Testimony of William Watson for Plaintiff:
13 Isa son of Plaintiff; knows the horse was in possession of Plaintiff four or five

years before Outlaw got it.
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Testimony of E. B. Hibbard, for Defendant :

He is the Constable who levied the execution. Before he received notice from
Plaintiff that he claimed the horse in question, the Rlaintiff told witness that he had
sold the horse to Outlaw conditionally, and that he had received part of his pay for
the same. When the levy was made the horse was in Outlaw’s possession, and had

been for some time.
This was all the evidence in the case.

The court then instructed the jury as follows:

1. The jury are instructed that the possessor of personal property is prima facia
the owner thereof.

9. If the Plaintiff sold Outlaw a horse, conditioned that it should not be his
property until paid for, and that Ketchum was cognizant of such contract, they will
find for the Plaintiff, unless the property was in the possession of Outlaw, and the
indebtedness accrued to Ketchum before such notice, and while OQutlaw had said
horses in possession; and if such be the case, you will find for the Defendant.

The Defendant then asked the court to give the following instructions, which
were refused, and to which refusal the Defendant then and there excepted :

1. The courtinstruct the jury that, if they believe from the evidence that Joseph
Watson sold the horse in question to George W. Outlaw, and delivered the posses-
sion upon condition that if Outlaw paid for the horse by a certain date that it was
to be Outlaw’s horse, and that if Outlaw neglected to pay for the same by the time
specified it was to be Watson’s; and that said conditional sale was not recorded ac-
cording to law; and that Ketchum had no notice of the same, said conditional
sale is fraudulent and void as to creditors and subsequent purchasers, and they will

find for the Defendant.

2. The court instruct the jury that the possession of personal property should ac-
company and follow the title, ora sale will be void as to creditors, unless the terms

of the sale are duly recorded.

3. The court instruct the jury that unless they believe from the evidence that
Ketchum had notice of the sale to Outlaw before the notes were purchased of Por-
ter & Brother by him, they will find for Defendant.

4. The court instruct the jury that unless a conditional sale of personal property
is recorded, the same is absolutely void as to creditors, notwithstanding the creditor
may have had notice in some other way of such conditional sale.

Verdict of jury for Plaintiff.
Motion for new trial for the following causes:

1. The verdict of the jury was contrary to the evidence and the instructions of
the court,

9. The court refused proper instructions.

3. The court gave improper instructions to the jury.

Agreement of parties waiving process of Supreme Court, and agreeing that the
cause may be tried at the April term, 1860, at Ottawa.
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Certificate, seal, and signature of the clerk to the record.
Errors assigned —

1. The court refused proper instructions for Deféendant.
9. The court erred in not granting a new trial,

3. The record and proceedings show that manifest injustice has been done the:
. Defendant by overruling the motion for new trial.

S. D. PUTERBAUGH, for Plaintiff in Error.
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STATE OF LLLINOLS, |,
: vy, M > ss.
W Lroed
Third Grand Division. April Term, 1860.
JOEL B. KETCHUM, )

vs. - FKRROR TO TAZE WELL.
JOSEPH WATSON. {

POI.NTS FOR DEFENDANT IN ERROR.

The evidence in this case was, that Watson made a conditional sale of the horse to
Outlaw, and that both Ketchum and the Constable had notice of the condition upon
which Outlaw held the horsé, before the execution was issued. It is well ﬂ'ettléﬂ, that
as between the parties, a conditional sale of this kind is valid, and that the property

does not vest in vendee until the condition is performed.

2 KKent Com., 497.
1 Parson on Contracts, 448, note ., and the numerous authorities there
cited.

And it is equally well settled, that when the creditor or subsequent purchaser has no-
tice of the conditions upon which the debtor holds the property, that as to him, having

notice, the condition is binding, and the sale valid. It was so expressly decided in

Barrett vs. Pritchard, 2 Pickering 512,
And every case deciding that conditional sales were not good, was as to creditors and
purchasers without notice. All the authorities upon this question have been fully and
ably reviewed by Justice Breese, in

‘Brundage vs, Camp, 21 Il Rep., 330,

And it would be useless for me again to go over the same question. If when a creditor
has notice of' the terms of' sale, he can still go on and levy upon the property, the law
that was made to prevent fraud, becomes an engine for its perpetration. The object of
the Recording laws is to give notice, and when a party has notice, the requirements and
intent of the law are complied with. This is so in regard to real estate, and equally so

in regard to personal property. All the authorities, when deciding upon the invalidity of



transactions of this kind, quality the proposition, by the words, “ Creditors and L wr-
chasers without notice.”

21 Ills. Rep., 73. 21 Ills. Rep., 330.

The court instructed the jury, that it the plaintift’ sold Outlaw the horse, upon condi-
tion that it should not be his property until paid for, and that Ketchum had notice, they
were to find for the plaintiff; but if the property was in the possession of Outlaw, and
the indebtedness accrued to Ketchum before such notice, and while Outlaw had the
horse in possession, they should find for defendant. This instruction, certainly, was as
much in favor of Ketchum as he could have desired, as no proof was given when the
debt accrued, whether while Outlaw had the horse in possession or not. The instruction
was given by the court upon its own motion, and was manifestly wrong as against the
plaintiff Watson. It is sufficient that the creditor has notice before the execution be-
comes 2 lien, unless he shows that the eredit was given while the property was in pos-

session of the debtor, a tact within his knowledge, and which he is required to prove.

It was clearly proven that Ketchum had been notified of the condition upon which

Outlaw held the horse, before the execution became a lien.

The 1st instruction asked by Ketchum, was an abstract statement] of’ the law caleu-
lated to mislead the jury, and it had been given in substance by the 2nd instruction
given by the court, there being no dispute about the notice. And even though the in-
struction might have been proper, yet if the jury have come to a correct conclusion,

from all the evidence, the court will not for that cause reverse the judgment.

Coughlin vs. The People, 18 Ills. Rep., 266.
Newkirk vs. Cone, 18 Tlls. Rep., 449.

The 2nd instruction asked by Ketchum was clearly wrong, not being qualified by the

words, “without notice.”
The 3rd instruction is not the law and has no application to the case. There is no
evidence when the indebtedness acerued, nor whether Outlaw had the property in his

possession at the time it did accrue.
The 4th instruction is not the law, as the authorities above cited cleary show.

The instruction given by the court, presented the law, as applicable to the facts of the
sase quite as strongly as the defendant below could have asked. The jury having been
told that the debt acerued while the property was in the possession of Outlaw, and be-
fore Ketchum had notice of the condition upon which Outlaw held the property that
they should find for the defendant, and the defendant failing to prove (a tact most ap-
propriately within his own knowledge) when the debt accrued, and Watson having
clearly proved that Ketchum had notice before the execution become a lien, it seems
clearly that the jury have come to just such a conclusion as is authorized both by the
law and the evidence, and their finding should not be disturbed.

ROBERTS & IRELAND,
For Defendant in Error.
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STATE OF ILLINOIS, }SS,

Third Grand Division. April Term, 1860.

JOEL B. KETCHTU M, :
V8. EFERROR TO TAZE WELL.
JOSEPH WATSON.

POINTS FOR DEFENDANT IN ERROR.

The evidence in this case was, that Watson made a conditional sale of the horse to
Outlaw, and that both Ketchum and the Constable had notice of the condition upon
which Outlaw held the horse, before the execution was issued. It is well settled, that
as between the parties, a conditional sale of this kind is valid, and that the property
does not vest in vendee until the condition is performed.

2 Kent Com., 497.

1 Parson on Contracts, 448, note P., and the numerous authorities there
cited.

And it is equally well settled, that when the c¢reditor or subsequent purchaser has no-
tice of the conditions upon which the debtor holds the property, that as to him, having
notice, the condition is binding, and the sale valid. It was so expressly decided in

Barrett vs. Pritchard, 2 Pickering 512,

And every case deciding that conditional sales were not good, was as to creditors and
purchasers without notice. All the authorities upon this question have been fully and
ably reviewed by Justice Breese, in

Brundage vs. Camp, 21 TIl. Reyp., 330,

And it would be useless for me again to go over the same question. If when a creditor
has notice of the terms of sale, he can still go on and levy upon the property, the law
that was made to prevent fraud, becomes an engine for its perpetration. The object of
the Recording laws is to give notice, and when a party has notice, the requirements and
intent of the law are complied with. This is so in regard to real estate, and equally so
in regard to personal property. All the authorities, when deciding upon the invalidity of
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transactions of this kind, qualify the proposition, by the words, ¢ (' reditors and I

chasers without notice.”’
91 Tls. Rep., 73. 21 Ilis. Rep., 330

that it the plaintitt sold Outlaw the horse, upon condi-

erty until paid for, and that Ketchum had notice, they
aw, and

The court instructed the jury,
tion that it should not be his prop

were to find for the plaintiff; but if the property Was in the possession of Outl

the indebtedness accerued to Ketchum before such notice, and while Outlaw had the

ession, they should find for defendant. This instruction, certainly, was a8

horse in poss
f was given when the

£ Ketchum as he could have desired, as no proo

much in favor o
ther while Outlaw had the horse in posscssion or not. The instruction

debt acerued, whe

was given by the court upon its own motion, and was manifestly wrong a8 against the
It is sufficient that the creditor has notice before the execution be-
e shows that the credit was given while the property was in pos-

¢ within his knowledge, and which he is required to prove.

plaintiff Watson.
comes a lien, unless h

session of the debtor, & fac

It was clearly proven that Ketchum had been notified of the condition upon which

Outlaw held the horse, before the execution became a lien.

The 1st instruction asked by Ketchum, Was il abstract statement; of the law caleu-
lated to mislead the jury, and it had been given in substance by the 2nd instruction
given by the court, there being 1no dispute about the notice. And even though the in-

struction might have been proper, yet if the jury have come to a correct conclusion,

from all the evidence, the court will not for that canse reverse the judgment.

Coughlin vs. The People, 18 Ills. Rep., 266.
Newkirk vs. Cone, 18 Tils. Rep., 449.

The 2nd instruction asked by Ietchum was clearly wrong, not being qualified by the

words, “awithout notice.”

The 3rd instruction is not the law and has no application to the case. There is no
evidence when the indebtedness acerued, nor whether Outlaw had the property in his

possession at the time it did acerue.
The 4th instruction is not the law, as the authorities above cited cleary show.

The instruction given by the court, presented the law, as applicable to the facts of the
case quite as strongly as the defendant below could have asked. The jury having been
told that the debt acerued while the property wWas in the possession of Outlaw, and be-
fore Ketchum had notice of the condition upon which Outlaw held the property that
they should find for the detendant, and the defendant failing to prove (a fact most ap-
propriately within his own knowledge) when the debt acerued, and Watson having
clearly proved .t]mt Ketehum had notice before the execution become & lien, it secm;
clearly that the jury have come to just such a conclusion as is authorized both by the
law and the evidence, and their finding should not be disturbed. .

i ROBERTS & IRELAND,
For Defendant in Error.
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