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ABSTRACT OF RECORD.

StatE oF ILrvos,

UNITED STATES oF AMERIOA,
88
Stephenson County.

Pleas betore the Hon Benjamin R. Sheldon, Judge of the
Fourteenth Judicial Circuit of the State of lllinois, began
and held at the court house, in the ecity of Freeport, on the
6th day of September, A. D. 1858.

Present—Hon. Benjamin R. Sheldon, Judge.
Urban D. Meacham, States Attorney.
John Wilson Shaffer, Sheriff.
Luther W. Guiteaun, Clerk.

Bill filed April 30,1858, and states—

That complainants recovered a judgment in the United
States Circuit Court for the 7th Circuit and Northern District
of Illinois, against John K. Brewster, one of the defendants
in this suit, in the March Term, A. D. 1858, of said Court,
for the sum of five hundred and ninety-four dollars and thirty-
seven cents. (Folios 1, 4).

That execution was issued on said jﬁ(ignlent and returned
wholly unsatisfied. (Folios 4, 8).

That on or about Nov. 4, A. D. 1857, said defendant John
K. Brewster made a pretended assignment for the benefit of
creditors, to Daniel S. Brewster and John A. Ulark; that said
assignment authorizes the said assignees to sell the property
and effects assigned, upon a credit, and was frandulent and
void. (Folio 19, 21)

R.p.1
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That defendants, by collusion, pretend th-at James Mitch-
ell & Co. filed, in the Cireuit Court of Wmnelzago County,
Illinois, their bill agains said defendants,.Damel S. Brews-
ter and John A. Clark, praying the “PP?lntm?llt of a Re-
ceiver to carry out the trusts created by said assignment, and
that James Mitchell was appointed such Receiver and ac-
cepted said office ; that before the filing of said bill by James
Mitchell & Co., they were aware that suits had been alr'eady
commenced to set aside said assignment, and to appoint a
Receiver of the property, effects, &e., of John K. Brewster.
And that said bill of Mitchell & Co., was filed for the purpose
of placing said property and effects beyond the reach of com-
plainants herein, and of defeating the suits then pending as
aforesaid or which mightbe instituted ; that in company with

10 said Mitchell & Co., said assignees went to Winnebago Co.,
Illinois, and procured the removal of said Clark and Daniel
S. Brewster as assignees, and the appointment of said James
Mitchell to carry out the assignment. (Folios 22, 29).

15 Prayer, that defendants be decreed to pay complainants ;
that the assignment be set aside and the property applied in
satisfaction of complainants’ judgment ; that a Receiver be

16 appointed, and for other relief; that a writ of injunction is-
sue, and also a writ of summons. (Folio 43, 50)

21 Summons served on all defendants, except Roderick Rich-
ardson and John A. Page, on May 11th, 1858. (Folio 57).

21, 22 Affidavit of non-residence of defendants, Roderick Rich-
ardson and John A. Page, Filed May 17, 1858. (Folios 58,
59).

23,24 Notice to Richardson and Page, and affidavit ot publica-
tion of same, filed September 30, 1858. (Folios 60, 64).

25 Appem;ance of defendantg by John A. Clark. Order to
file defendants’ answers by the 10th of November next. (Fo-
lio 65).
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The answer of James Mitchell, Holden Puinam, John A.
Clark and Daniel S. Brewster, fouwr of the-Defendants :

Admits the recovery of judgment, issuing and return of ex-
ecution unsatistied, as alleged in complainants’ bill. )Folios
67 and 68).

Admits that defendant, John K. Brewster, did make an as-
signment on the 4th day of November, 1857, to Daniel S.
Brewster and John A. Clark,-and that said assignment au-
thorized said assignees to sell the property assigned upon a
credit, and refers to copy of said assignment, attached to an-
swer, and marked ¢ Exhibit A.” (Iolio 73).

Avers, that on the 27th day of January, 1858, said assign-
ment was amended so that the property assigned should not
be sold upon credit, and refers to copy of said amendment,
attached to answer, marked ¢ Exhibit B.” Avers also that
the said assignment was not fraudulent, but made in good
faith. (Folios 74, 75).

Admits proceedings in Winnebago County Circuit Court ;
and that they have been informed of the commencement of
suits in some court, in Chicago, to set aside said assignment.

2 ion I Lot Jc and Daniel S.

27

29

30
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“game, either at public or private sale, to such person, or
“ persons, for such prices aud on such terms and conditions,
“and either for cash or upon credit, as in their judgment may
« appear best and most for the interest of the parties con-

“cerned.” (Folio 88).
37,88 Schedule of real estate assigned. (Folios 101, 109).

44 47  List of notes, belonging to J.X. Brewster, embraced in said
assignment. - (Folio 110, 146).

Books of account, accounts and personal property assigned.
(Folios 146, 147).

47,48 Schedule of preferred debts of J. K. Brewster. Folios.
148, 159).

49  Schedule of debts of the second class. (Folios 152, 153).

49,50 Schedule of debts of the third class. (Folios 154, 157)

50,51 Amendment to the asignment of November 4th, 1857,
which was made on the 27th day of January, A. D. 1858, in
the following words, to-wit:




¢ Filed, Dec. 6, 1858,
“ L. W. Gurreau, Clk.” (Folios 158, 159).

Defendants, Roderick Richardson, John A. Page and John
K. Brewster defaulted. (I'olio 160).

General replications to answer of defendants, James Mitch-
ell, Holden Putnam, John A. Clark and Daniel S. Brewster,
Field December 10, 1858. (Folio 161, 163).

Leave given to amend the answer of defendants, April 6,
1861.

Complainants’ bill taken pro confessoas to the defendants,
Roderick Richardson, John A. Page and John K. Brewster.
Complainants give in evidence the answer of defendants,
James Mitchell, Holden Putnam, John A. Clark and Daniel
S. Brewster, and the assignment of John XK. Brewster, marked
« Exhibit A,” excluding the amendment, marked Exhibit
B,” attached to said answer, and called as a witness the de-
fendant, James Mitchell.—April 6, 1861.

Testimony of Jases Mrrourrr, Defendant :

I knew the defendants, Jobn A. Clark and John K. Brews-
ter.” In February, A. D. 1858, 1 was appointed Receiver by
the Circuit Court of Winnebago County, lllinois, and re-
ceived from the assignees of John K. Brewster, John A. Clark
and Daniel S. Brewster, a schedule of accounts, notes and
books. The assignment of John K. Brewster was composed
of notes and book accounts, and quit-claim deeds for certain
real estate, a true list of which is attached to the assignment,
and a true copy of which, and of the assignment, is attached
to the answer herein. g

51

52
53

57

61
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Witness produces the original assignment of John K.
Brewster to John A. Clark and Daniel S. Brewster, which
complainants offer in evidence, said assignment being truly
and correctly copied into, and made a part of, the answer of
defendants, Mitchell, Putnam, Clark and Daniel S. Brewster,
herein. -

The complainants then asked the witness the following
question, viz :

“Have any notes, accounts or property of defendant, John
K. Brewster, come into your hands or possession, since the
filing of the.bill of complaint herein ? Ilave any notes, ac-
counts, or property of defendant, John K. Brewster, come
into your hands or possession, since the filing of your an-
swer herein? Have you received any rents on account of
any of the property of John K. Brewster, controlled by you
as Receiver, or otherwise, since the filing of the bill of com-
plaint herein ¢”

Which questions, respectively, the Court ruled to be im-
proper, and refused to allow the same to be answered by the
witness ; and to which ruling of the Court, the complainants
then and there excepted. The Court rnled that this witness,
James Mitchell, should not be examined herein, save as to
the defendants, other than the witness. To which ruling of
the Court, the complainants then and there excepted.

Witness Testified: Ihave collected of these accounts and
notes, about $6,000—between $5,000 and $6,000—have dis-
bursed out of the sames for expenses, about $2,500 ; besides, !
I have distributed, under the order ot the Winnebago County .

.
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Cireuit Court, as Receiver, to preferred creditors, 20 per cent.
on the principal of their claims. The preferred creditors are
mentioned in schedule attached to the assignment. There
is still a balance in my hands, don’t know how much, perhaps
$1,000 or more, (one thousand dollars) held on to for dis-
charging the purposes of the trust, in me as Receiver. In
February, A. D. 1858, and exer gince, Daniel S. Brewster
and John A. Clark lived in Freeport, Stephenson County,
Tllinois. (Folios 173, 178).

Defendants here admitted the insolvency of defendants,
John W. Shaffer and Louis F. Burrell, as charged in the bill
of complaint herein.

Complainants then produced
Jorn A. CrLarg, who was sworn as a Witness,

And Testified as follows, viz : I know defendant, James
Mitchell. I was an assignee, appointed by John K. Brews-
ter. Iknow nothing of defendant, Mitchell, receiving any-
thing as Receiver, save what he himself tells me. He (Mitch-
ell) has told me that he rented the Brewster House, con-
veyed to him as Receiver, for some time past at $1,000 per
annum. Store part of the House is different. The Brews-
ter House has not rented at $1,000 all the time since the as-
signment of John K. Brewster was made—part of the time
since it was not rented—when rented it was at $1,000 per
annum. May have told me that he rented one at $300 and
one at $600. The $600, for the Hyde store, under the Brews-
ter House. The Hyde store has been occupied all the time.
The little store has not. Daniel S. Brewster was in Rock-
ford, (Winnebago County) when the Receiver was appointed.
Don’t know who was Brewster’s counsel at the time. Sweet
filed the bill. Brewster lived at Freeport, Stephenson Co.,
Illinois, betore and ever since the bill filed herein. I don’t
know about rents, only what Mitchell has told me, and it is
most likely that he has told me all about receiving rents.
(Folios 178, 181).

63
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Lomplainants then produced
Joux K. Bruwster, who was sworn as a Witness.,

And Testified as follows, viz: 1 was not in Winnebago
County when Mitchell was appointed Receiver. Daniel S.
Brewster is my brother. Ican’t tell when the indebtedness,
mentioned in the bill of complaint herein, acerued to com-
plainants. Defendant, Holden Putnam, is security for Mitch-
ell as Receiver. Putnam is, and for five years past has been,
Mitchell’s partner in business. (Folio 181, 182).

Defendants offered in evidence their answer herein, to-
gether with an instrument attached thereto, marked ¢ Ex-
hibit B,” purporting to be an amendment or addition to an
assignment made by John K. Brewster, to which complain-
ants objected ; but the Comtallowed the same to be given in
evidence, to which the complainants then and there excepted.
Defendants offered in evidence the amendment of the assign- -
ment, a copy of which is attached to defendants’ answer,
marked ¢ Exhibit B,” and proved the execution thereof by
John K. Brewster, John A. Clark and Daniel S. Brewster.
(Folios 182,188). .

Defendants then offered in eyidence what purports to be
an order of the Winnebago County Court, made at its Sep-

tember Term A. D. 1860,in the words and figures following,
viz : :

State of Illinods, Winnebago County. In the Cireuit Court

of Winnebago County, of the February Term, A. D.
1858—1n Chancery :

Jayes Mrroaern, Horpex Purnasr, Roper-
1ok RiomarpsoN and Jony A, PacE,

Vs.
Jony A. Crark and Daxwy, §, BrEwsTER

Now, at this day, came on to be heard the motion of the
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complainants, by Sweet, their solicitor, to appoint a Receiver
of the estate, lands, tenements, goods, chattels, rights, credits,
books of account, bonds, bills, dues, demands, notes, judgments,
and other evidences of indebtedness, assigned and sold by
John K. Brewster to the said defendants, in trust for the uses
and purposes therein mentioned in a certain deed of assign-
ment made and exccuted Dy the said John K. Brewster to
the said defendants, on the fourth day of November, A. D.
1857, and the defendants appearing by Jason Marsh, their so-
licitor, and upon reading the bill of complaint filed in this
cause, and the affidavits of James Mitchell and John W.
Shaffer, to said bill attached, and it also appearing to the
Court that the said defendants were duly served with notice
of said application, and after hearing the argument of counsel,
on motion of Sweet, of counsel for the complainants, it is
ordered, adjudged and decreed, that James Mitchell be ap-
pointed, and he is hereby appointed, to receive all the goods,
chattels, lands, tenements, rights, credits, dues, demands,
notes, bonds, bills, judgments, books of account and other
evidences of indebtedness, sold, conveyed and assigned, as
is in said bill of complaint set forth, stated and charged, by
the said John K. Brewster, to the said defendants. And it
is further ordered by the Court, that the said defendants do
assign and transfer the said trust estate vested in them, by
the said deed of assignment in the said bill of complaint set
forth, to the said James Mitchell. And it is further ordered
by the Court, the said James Mitchell shall proceed to dis-
pose of the said trust estates, aud apply the proceeds thereof
in the manner and to the persons and tor the purposes as set
forth in the said deed of assignment, which said deed of as-
signment is set forth in the said bill of complaint filed in this
cause. And itis further ordered by the Court, that before
the said James Mitchell shall enter upon the performance of
the duties of his said office of Receiver, to which he is here-
by appointed, shall enter into bond to the people of the State
of Illinois, for the use of all persons that may be interested,

" with Holden Putnam, his sureties to be approved by the Mas-
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ter of this Court, in thesum of ten thousand dollars, condi-
tioned for the faithful performance of his said duties as Re-
ceiver, and for the faithful application of all the estate, lands,
tenements, rights, credits, notes, book accounts, bonds, bills,
and other evidences of idebtedness, according to the uses and
trusts created by the said deed of assignment.

BENJ. R. SHELDON.
Filed, February 2,,1858,

M. B. Derrick, Clk. (IFolios 184, 188).

And also the papers in the suit of James Mitchell et. al. v.
John A. Clark et. al., of the February Term, A. D. 1858, of
the Winnebago County Cirenit Court.

The bill in said suit of James Mitchell et. al. v. John A.
Clark et al., sets up that John K. Brewster, defendant herein,
was indebted on the 14th day of October, 1857, to the com-
plainants in said bill, to-wit: James Mitchell, Holden Put-
nam, Roderick Richardson and John A. Page in the sum of
$8,141.41, on seven promissory notes therein described,
bearing interest at ten per cent. per annum ; that on the 4th
day of November, 1857, said Brewster was indebted to di-
vers other persons in about the sum of $90,000 ; that on said
4th day of November, 1857, said Brewster made an assign-
ment to John A. Clark and Daniel S. Brewster of all his
property, &c., for benefit of creditors; that said Daniel S.

Brewster and Clark accepted and entered on their duties as -

assignees; that the value of the notes, books of account and
other evider.ces of indebtedness assigned thereby, amount to
about $8,000, most of which were collectable ; that the real
estate assigned is so encumbered that complainants’ only
source of collecting their delt is from the proceeds of said
notes, accounts, &e.; that said assignees have wholly neg-
lected to make any effort to collect said notes, accounts, &e. 3
that they are so engaged in their own business, that they
have no time to attend to the exccution of’ the trust devolved

on them by said assignment and refuse to do anything there--

in; and that unless a proper Receiver is appointed, said com-
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plainants and other creditors of said John K. Brewster will re-
ceive little or no benefit from the assigned property ; that
complainants are remediless at law, and pray that a Receiver
be appointed to whom said assignees may be required to de-
liver over the assigned property, &e. (Folios 189, 209).

Aflidavit of James Mitchell as to truth of statements in
bill.  (Folios 210, 211).

Affidavit of John W. Shaffer to same effect. (Folios 212,
214).

Copy of J. K. Brewster’s assignment of November 4, 1857,
and schedule of assets and liabilities, attached thereto, re-
ferred to in bill. (Folios 214, 286).

Certificate of filing and recording said assignment in Steph-
enson County, Illinois. (Folio 286).

Notice to Clark and D. 8. Brewster of complainants’ in-
tention to apply for a Receiver. (Folios 287, 288).

December 10, 1862, ordered that bill of William P. Pierce
and others v. John K. Brewster and others, be dismissed at
plaintiffs’ cost, and that complainants have leave to appeal on
filing bond in sum of $400, with Ezekiel S. Smith as surety,
in forty days from date of entry of said order. '

Copy of bond, filed December 29, 1862.
Plaintiff’s bill of costs.
Defendants’ bill of costs.

Certificate of complete record.
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SUPREME COURT OF ILLINOILS,

THIRD GRAND DIVISION,

APRIL TERM THBEREOF, A. D. 1863,

WILLIAM P. PIERCE

V8. ? Appeal from Stephenson.
JOHKN K.BREWSTER ¢f al. f

BRIEF FOR APPELLEES.

I

By the amendment, executed prior to appellants judgment, the origi-
nal assignment was made good. (Conklen vs. Carson, 1111l 508 5 15
Johns. 571; 1 Johns. C. R. 2613 Zone vs. Woolsey, 2 Edward’s C. R
989.) It is contended that in Conklin vs. Carson the creditors were di-
rect parties to the agreement. But only a portion of them, ten out of
eighteen, were parties.

1t is also said that in Hone vs. Woolsey, the assignees re-assigned the
property to the debtors, who made a new assignment to the same per-
sons. How could they do this, if the doctrine set up by appellant is cor-
rect? What is the difference between this and a modification of
the assignment, as in the case at bar? I am unable to perceive any.
Neither conr]‘(l the Court in Hone vs. Woolsey ; they say (p. 292): ¢If
the first instaiment were capable of confirmation, then no matter in what
form it may have been done, whether by conveyance back to the assign-
ors and a re-assignment to them, or by an instrument reiterating the
trusts, and dispensing with the conditions upon which they were to take
offect.”

II.

Appellant assumnes it is conclusively settled in 24Tll. 257, that a power
to sell on credit avoids an assignment, and no argument necessary on
that point.

It is equally well settled, in Sackett vs. Mansfield, 26 Ill. 24, vhat a
power to sell at public or private sale is good ; that a certain amount of
discretion is necessarily granted to the assignee; his judgment must be
exercised, and the execution of all such trusts are under the control of a
Court of Chancery, which will compel the assignee to use reasonable dili-
gence in converting the property into money. The case of Kellogg vs.
Slauson, 1 Kernan, 302, which this Court there cite, and say no subse-
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quent decision has disturbed, decides that a clause leaving “the terms and
conditions of sale” in the discretion of the assignee is unobjectionable.

The cases referred to by appellant held that the objectionable lan-
guage might in those cases be construed to authorize a sale on credit.
Here the amendment provides expressly against it.

III.

It is said the assignment directs the payment of a reasonable counsel
fee, in addition to the commissions paid to assignee. The clause (Record
p. 34,) authorizes assignees to ¢czploy one or more agents, attorney, &e.
The cause for invalidating the assignment in Nichols vs. MeEwen, 17
N. Y. 22, cited by appellant, was on account of the trust in favor of the
assignee for the payment to A (a counsellor atlaw) of a reasonable
counsel fee.

IV.

Tt is insisted the Court erred in refusing to permit defendant Mitchell
to be examined as a witness except as to defendants other than himself.

Appellant admits this was in conformity to the rule prevaillng in
Courts of Equity in this country and England, prior to 1842 but insists
that, as the rule has been moditied in England by statute, and also in
some of the States, therefore this Court should be governed by the modi-

fication.

It is supposed that the common law prevails yet, unless changed by
our statute, and whatever may be thought of the propriety of moditying
it, it is understood to devolve upon the legislature, (8 Scam. 305.) It is
said Mitchell was not within the rule, because he was merely a trustee.
But this is not so. Mitchell & Co. were parties to the suit as preferred
creditors of Brewster, Mitchell being a member of the firm. (Bradley
vs. Root, 5 Paige C. R. 638; 2 Daniels’ Chanc. Prac. 1032.

Defendant, John K. Brewster, never appeared in the Court below, and
does not appear here. It is conceived that some proof more than is here
shown would be required to sustain a decree against him. There is no
evidence he had any property that was not assigned.

T understand from counsel for appellant, that they do not rely on this
point, taking the decree pro confesso as to him. It was notraised in the

Court below.
F. C. INGALLS,
For Appellees.
Crarg, D. S. Brewsrter, MITOHELL,
Pornam, Ricrarpson and Pagx.
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