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State of FNinois, | Thivd Grand Ihivision.
SUPREME GOURT. JAPRIL TERM, 1860,
ANDREW SCHNIDER o
HENRY P. WESTERMAN.

IEIRIROIR TO TAZICWICLL.

Brief for Defendant in Error.

The evidence in this case shows that one Adam Ewalt died in January.
1839 that Winkle, who gave the mortgage in question, married Ewalt's
widow in the month of July following; that hefore the marriage, and after
the death of Ewalt, Winkle took possession of and carried on the brewery
that Ewalt had been engaged in in his lifetime. :

That one George Seo bought a house of Ewalt for $400, for which he was
to make large beer harrels or puncheons; that three large tubs and two large
hoasheads were taken away by Ewalt before his death; that ten or twelve
more large tubs were done at or about the time of Ewalt's death; that
Jawalt, in addition to the $400, paid witness $120 in \mnney; that witness
made ten other large tubsor puncheons, after the death of Ewalt, and Winkle
paid him $300 and took them away.

It is a just inference from all the evidence that all the tubs that were
made. were made by the witness under the contract made with Ewalt in his
lifetime. and that Winkle took possession and charge of them for the widow,
There is no evidence whatever of any new contract hetween Winkle and the
avitness.

After the death of the intestate his personal property is considered in
aheyance until administration is granted, and upon granting administration
‘1 % invested in the administrator by relation from the time of the death of

the intestate. Jewett vs. Smith, 12 Mass. Rep,, 309; Williams on Execu-
tros, 028. ' i

"The.fact that.the tubs were-made under the contract made by Ewalt with
{he witness, and paid for by him before his death, and that ten or twelve of
{Irem were finished and set apart before his death, and that Winkle profess-
o to be acting for the widow and not for himself, was sufficient to vest the
property in the administator at Jeast as to the ten or twelve finished at the

time of Ewalt's death.

But it is contended by the plaintift that Winkle, by intruding himself
into the aftairs of the decedent, and taking possession of the property made

Timself an exceutor de son ort, and that he had hy virtue of such qupglul




assumption a right to dispose of the property of Ewalt. The first instrue-
tion asked by ﬂm plaintiff assumed such to be the law, and was, as 1 shall

e able to show, properly refused. That the acts here done would he sufli-
cient to charge. Winkle as an executor de son /o1l cannot admit of a doubt:
blit an executor de son tort cannot, by his own wrongful act, acquire any
henefit. 1 Williams on Executions, 218. 1t is also true that all lawful act=x
which an executor de son fort does are good. But it must be of sales or
transactions in the due course of administration, and must not be a mere
soiitary wrongful act. Mountford vs. Gibson, 4 East. Rep. 453 ; Williams
on Exeeutors, 223, 224,

It has been decided in England that if an executor de son lort takes pos-
session of goods and sells them. and afterwards takes out letters, the sale
Wwill be good by relation.  Lomax on Executors, 183, top page.

This decision clearly indicates that where a wrongful sale is made. as was
done in this case. it is not good even at common law. The act of
Winkle mortgaging the goods for his own private debt, was a wrongful act
on his part, not in the course of administration, but in violation of it, and.
comes clearly within the case of Mountford vs. Gibson, 4 East. Rep.. 454,

But whatever may have been the rule upon this subject at common law. .
siich camnot De the law in the State of Illinois so long as our Statute of.
Wills is in force.- The statute expressly: requires an oath to be taken hy
the administrator, a bond to be given, and places him within the control
the county court, and requires him to sell personal property at public auction
and upon credit; and a sale or mortgage for a private debt, even by a right-
ful administrator, would be in controvention of the statute, and void. It
would be needless to refer to all the provisions of our statute made with the -
view of protecting the estate of deceased persons from waste and destruc-
tion. The thirty-fifth section provides for the appointment of an adminis-
trator to collect during a contest in relation to letters, and there are numer-
ous provisions that can have no other object than to protect the estate and
apply it to the payment of the  ecreditors of the deceased, according to the
classes specified in the statute. These provisions of the statute were cer-
tainly made for some purpose.  What would he the necessity of having
public administrators appointed, of having adiministrators to give bond and.
take solemn oaths, of requiring goods to be sold at public auction, and ered:-
itors to be paid in classes, if’ any vagahond who may come along and get into
the good graces of a widow of ecasy virtue, and thereby acquire the abso-
hite ()wnmsh]p of the goods, with authority to sell them in payment of hix
own private debts? It would he h(-ttm at once to turn the property of
every deceased into a state of natureJas creditors would not then be deceiv-
ediby the false lure of our statute, and might scize the goods in payment of
their debts. But we are not without .lutlmntv upon this side of the Atlune-
tic upon this very question.

By the well settled rule of the common law, the person who had been ap-
pointed exceutor by the will of the testator, might, before probate of the
will, take into his hands the effects of the testator, mlﬂl)t sell or otherwise
(hsposc of his goods and chattels. 1 Williams on E xecutor s, 240,  All this
he may do for the reason that he derives his power from the will and not
from the probate. 2 Black’s Com., 507.. But in Virginia. where the statute



ix very similar to.onrs, it hag heen decided in the case of Monroe vs. James,
4 Munford’s Rep., 200, that a sale of the testator’s goods. hy one of the ex-
ecutors who had not gualified, was void as against the executor who after-
wards qualified, although the sale was for a valuable consideration. and at a
time when there was no qualified executor. That was an action of detinue
‘hronght by the rightful executor against the -purchaser of the slave, and was
‘ilecided expressly upon the ground that {heir statate requiring the executor
o take oath and give hond had changed the common law in this respect.

The first and second instructions for plaintift, as modiied hy the court,
‘certainly stated the law fully and fairly for him.

The instructions on the part of the defenflant statell ouly the clearest
Jpropositions of law.

There was no evidence whatever that the tubs mortgaged were the tubs
made by the witness. But, aside from this, it was clearly shosvn that some
tubs hadibeen taken away before the death of Ewalt; that ten or twelve
amore were completed .at the time of his death; that ten only were made

cand taken by Winkle after the death of Ewalt; and it is no more than a
“faiv and just inference from the whole evidence that the witness (Seo) hay-
ing received his pay, had set apart and appropriated the tubs that were
“finished at the time of Ewalt’s deat. Shuch being the case, Winkle would
have no right to mortgage them; and if it was the other tubs that were made
valter the death of Ewalt that were mortgaged, it was the duty of the plain-
Gl to have shown it; not having shown that the tubs about which the wit-
nessses were talking were the tubs that were martgaged, he has failed . en-
tively on that ground alone to make a case, and the judgment should he
aftirmed.

ROBERTS & IRELAND, Attorneys for Defendant in Error,
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- State of Hinois, | Thivd Grand Division.
SUPREVE oY " AR ey, 1860

ANDREW SCHNIDER
(RS by
HENRY PP. WESTERMAN.

ICIRIROIR TO TAZICWICLI..

Brief for Defendant in Error,

—

The evidence in this case shows that one Adam Ewalt died in January.
1859 that Winkle, who gave the mortgage in question, married Ewalt's
widow in the month of July following; that hefore the marriage, and after
the death of Ewalt, Winkle took possession of and carried on the brewery
that Bavalt had been engaged in in his lifetime.

That one (eorge Seo hought a housé of Ewalt for $400, for which he was
to make large heer barrels or puncheons; that three large tubs and two large
hogsheads were taken away hy Ewalt before his death; that ten or twelve
more large tubs were done at or about the time of Ewalt's death; that
Ewalt, in addition to the $400, paid witness $120 in money ; that witness
made ten other large tubs or puncheons, after the death of' Ewalt, and Winkle
paid him $300 and took them away.

Tt is a just inference from all the evidence that all the tubs that were
made. were made by the witness under the contract made with Ewalt in his
lifetime, and that Winkle took possession and charge of them for the widow.
There is no evidence whatever of any new contract between Winkle and the
witness.

After the death of the intestate his personal property is considered in
abeyance until administration is granted, and upon granting administration
it is invested in the administrator Dy relation from the time of the death of
the intestate. Jewett vs. Smith, 12 Mass. Rep., 309; Williams on Execu-

s tros, 928, ‘

Thé fact that the tubsavere made under the contract made by Ewalt with
the witness, and paid for by hiin before his_death, and that ten or twelve of
thém were finished and set apart before his death, and that Winkle profess-
ed to be acting for the widow and not for himself, was sufficient to vest the
property in the administator at least as to the ten or twelve finished at the
time of Fwalt's death.

But it ix contended by the plaintiff that Winkle, by intruding himself
into the affairs of the decedent, and taking possession of' the property made
Dimeclf an exccutor de son tort, and that he had by ~virtue of” such wrongful




assumption a right te dispose of the property of Ewalt. The first instruce
tion asked by the plaintift' assumed such to he the law, and was, as 1 shall
he able to show, properly refused.  That the acts here done would be suffi-
cient to charge Winkle as an exceutor de son forl cannot admit of a doubt:
Il an executor de son lorl canmot, by his own wrongful act, acquire any
henefit. 1 Williams on Executions, 218. Tt is also true that all lawful acts
which an executor de son tort does are good. But it must be of sales o”
transactions in the due course of administration. and must hot be a mete
soiitary wrongful act. Monntford vs. Gibson. 4 East. Rep. 4535 Willitnis:
on Executors, 223, 224,

It has been decided in Iingland that it an executor de son fort takes prix=
sexsion of goods and sells them, and afterwards takes out letters, the sali
will be good by relation.  Lomax on Executors, 183, top page.

This decision elearly indicates that where a wrongful sitle is made, as W#s
ione in this case, it is not good even at common law. The act of
Winkle mortgagihg the goods for his own private debt, was a wrongful act
on his part, not in the course of administration, but in violation of it, and:
‘comes clearly within the case of Mountford vs. Gibson, 4 Bast. Rep., 454.

But whatever may have been the rule upon this subject at common law.
such cannot be the law in the State of Illinois so long as our ‘Statute of
Wills is in force.. The statute expressly requires an oath to be taken by
the administrator, a bond to be given, and places him within the control of
the county court, and requires him to sell personal property at public auction:
and upon credit; and a sale or mortgage for a private debt, even by a right-
ful administrator, would be in controvention of the statute, and void. It
would be needless to refer to all the provisions of our statute made with the-
view of protecting the estate of' deceased persons from waste and destrud-
tion. The thirty-fifth section provides for the appointment of an adminis-
trator to collect during a contest in relation te letters, and there are numer-
ous provisions that can have no other object thar to protect the estate and”
apply it to the payment of the creditors of the deceased, ac¢cording to the
¢lasses specified in the statute. These provisions of the statute were cer-
tainly made for some purpose. What would he the recessity of having a
public administrators appointed, of having administrators to give hond and
take solemn oaths, of requiring goods to be sold at public auction, and cred-
itors_ to be paid in classes, if any vagahond who may come along and get inter
the good graces of a widow of casy virtue, and thereby acquire the abso-
lute ownership of the goods, with autherity to-sell them in payment of his
own private debts? Tt would be better at once to turn the property of
‘avery deceased into a state of natureSfas creditors: would not then be deceiv—-
ed by the false lure of our statute, and might seize the goods in payment of
their debts. But we are not without authority upon this side of! the Atlan-"
tic upon this very question.

By the well settled rule of the common law, the person who-had been ap-
pointed executor by the will of the testator, might, before probate of the
willy take into his hands the effects of the testator, might sell or otherwise
dispose of his goods and chattels. 1 Williams on Exccutors, 240.  All this
e may do for the reason that he derives his power from the will and not
from’ the probate.. 2 Black’s Com., 507. But in Virginia. where the statute



i+ very similar to ours, it has been decided in the case of Monroe vs. James,
-~ Munford’s Rep., 200, that a sale of the testator’s goods, by one of the ex-
vaiiors who had not qualified, was void as against the executor who after-
wiards qualified, although the sale was for a valuable consideration, and at a
time when there was no qualified executor. That was an action of detinue
branght by the rightful executor against the purchaser of the slave, and was
decided expr esclv upon the ground that their statute lequlnng the executot
fo take oath and give bond had changed the common law in this respect.

The fivst and second instructions for plaintiff, as modified by the court,
certainly stated the Jaw fully and fairly for him.

The instruetions on the part of the defendant stated only the clearest
]nn[m\ltlolh of law,

There was no evidence whatever that the tubs mortgaged were the tubs
made by the witness. But, aside from this, it was cleally shown that some
tubs had been taken away hefore the death of Ewalt; that ten or twelve
more were completed at the time of his death; that ten only were made
and taken by Winkle after the death of Ewalt; and it is no more than a
fair and just inference from the whole evidence that the witness (Seo) hav-
ing received his pay, had set apart and appropriated the tubs that were
finished at the time of Ewalt's deat. Shuch being the case, Winkle would
have no right to mortgage them; and if it was the other tubs that were made
afler the death of Ewalt that were mortgaged, it was the duty of the plain-
ti to bave shown it; not having shown that the tubs about which the wit-
nessses were talking were the tubs that were mortgaged, he has failed en-
tirely on that ground alone to make a case, and the judgment should be
aftirmed.

KROBERTS & IRELAND. Attorneys for Defendunt in Error.
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State of Finois, | Third Grand Bivisiow.

SUPREME GOURYT. J APRIL TERM, 4860.

' ANDREW SCHNIDER i
HEENRY P. WESTERFAN.

ERROR TO TAZICWITILL.

* Biif and Arguments of B, S, Pretyman for the Plaintf in Eror,

The plaintiff, a creditor of one August Winkle, to the amount of $350,
to recover the same took of said Winkle a chattel mortgage upon some ten
large and six small beer barrels, then in possession of Winkle, and which he
claimed to own in his own right. Payments were not made according to
the condition of the mortgage, and Schnider seized the property under the
mortgage. The defendant, Henry P. Westerman, then being appointed ad-
ministrator of the estate of one Adam Ewalt, took the property so mortgaged
and in controversy, claiming it as administrator of the estate of Ewalt, and
as property belonging to that estate. Schnider demanded the property and
Westerman refused to give it up; and the plaintiff brought replevin for it;
and on the trial the jury found for the defendant. The court refused a new
tuial and the plaintiff’ appealed. :

Winkle at the date of the mortgage to the plaintiff had full possession
. -and contrel of the property, and had had from the time it was made, and
then owned or claimed to own it. It had never heen in possession of Ewalt,
and the plaintiff, without any knowledge of any pretence of claim against it,
took the mortgage in good faith, and seized the property to satisfy the debt;
and possession of property should be received as prima facic evidence of the
right to sell; Carlyle vs. Peterson, 8 Bibb, 93.

But it is insisted that Winkle obtained and held and disposed of the goods
in fraud of the estate of Twalt. Yet by such asale to a bona fide purchaser
without the notice of the fraud, the the property passed to the latter, and
the original owner cannot maintain trover for the goods. “Mowry vs. Walsh,
8 Cowan, 238 ; Jackson vs. Anderson, 4 Wendall, 474. D

And a person intermedling with the property of an estate without author-
ity becomes an executor de son fort. Winkle took all the goods of Ewalt
and paid nearly all the debts; and whatever an executor de son foré does law-
fully binds the estate. Williams on Exccutors, Vol. 1, page 155, and cascs
cited. A sale of personal property by an administrator for his private debt
is not void unless the purchaser was guilty of afraud in the purchase. Ward
vs. Lewis,,8 J. J. Marsh, 505.

And an executor having a right to sell may mortgage the goods. See 2
Williams on Executors. page 671, and cases cited.




Wiio is-an_exeoutornl son lortis a question-of Taw. Pailiot vs. Priest,
Purnford and Bast. R., 2 Vol., page 97.

And the evidence sliowed that Winkle had: paid debts: of the estate to
nearlys the sum: of 4,0004 and: all except $225.; while the whole property
disposed of did not ampunt to half that sumi; and the balanee of the prop-
erty of the:estate was much more: than sufficient to, pay all remaining debts;
and as. to all the property disposed of by Winkle, and claimed to, belong to,
the esfate of Ewalt, Winkle, in a suit against him, would be entitled to- re--
coup in damages all money: laafully paid by him on- acconnt of the estate..
See 2 Wol. Durnford: and, East. Rep.¢ Radgot vs.. Priest, page 97 ; 8 Bacon’s.
Waidgment, 25..

And: the: evidence: shows. that one of” the: notes for which the martgagy -
was given, $250; was the debt of Ewalt, and that Winkle was only security;.
and equitably the: payment of the debt, even if it were made out of the-
property of the -estate, would be bat just and proper. Such being the law-
and the evidence, the finding of the jury was: contrary; to, both, and a new:
trial onghf, to have been, granted.. 1 Gillman, 70, 406,; 2 Scammon, 514.

The instructions asked. for by the plaintiff” were the law arising from the:
lacts proved, and shonld have beemn given, as. asked..  And the court erred in.
refising and modifying the same..

There-was. no.evidence: whatexver: tending: to showe: that the property was:
ever delivered to. Ewalt or to, his administrater, or evidence that it belonged
to. Ewalt at the time of his. death, as. it was not. then: manufactured..

The first and second instruetions given for the defendant were not based
on the facts as proved, and. were caleulated to. mislead the jury; and the
fourth instruction of the defendant from. the evidence of the case onght not.
to. have been given for a like reason.

B. 5. PRETTYMAN, Attorney for Plainty..
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