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THOMAS DOBBINS, JAMES SPIER, IN THE SUPREME COURT
Appellants. A1 Or1TAWA,

Vs, APRIL TERM, A. D. 1859.
JOSEPH LYFORD, HORACE HAN- [ APPEAL FROM TAZEWELL Co.
COCK & WM. READER,

Appellees. J

Actione Trover, Damages $500,00,
Prrccipe filed January 15th, 1858.

Summons issued January 18th, 1858,

Returned February ](;tli,(hL\;‘:SS, served on James Spier.

Alias summons issued May 24th, 1858,

Served on Thomas Dobbins Sept. 28th, 1858. No service on Reader.

March 19th, 1858, declaration filed alleging trover and conversion by defend-
ants of forty hogs, property of the plaintiffs, of the value of $500.00.

Second connt alleging trover and conversion of 30 hogs, 10 shoats and 10 pigs,
of the value of £500.00. -

Tifth day of April, 1858;"di4tbndzmt Spier filed plea of the general issue.

October 22d, 1858, defendant Dobbins filed plea of general issue. Tried Feb-
ruary term, 1859, before Harriott, judge, and a jury.

Verdict for plaintiffs for $120.00. Motion for a new trial by defendants. Mo-
tion overruled. Defendants pray an appeal. Allowed upon filing bond within
thirty days, with George Spurck security, in the sum of $500.00.

Appeal bond hled March 5th, 1859, with security as above required.
Bill of exceptions filed February 18th, 1839, abstracted as follows:

Plaintiffs, to maintoin the issue ou their part, produced one Cleaveland, who,
being sworn, said: Defendant Dobbins lives at Peoria; owns distillery. Defend-
ant Spier is employed about said distillery; don’t know in what capacity; do not
know wlhether he is a partner or not.  In spring of 1857, I sold plaintiffs about
15 hogs ; delivered them in plaintiffs’ yard at Wesley City. There were other hogs

in the yard—about as many as I putin. Wesley city is in Tazewell county, about
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a mile below Dobbins’s distillery. Some time in October, 1857, I went with Ly-
ford and Hancock to said Dobbins's distillery, to inquire for plaintifts’ hogs.
Spier was there; Dobbins was not. Lyford asked Spier if they had got any hogs
from the other side of the river. Spier replied: One of our men bronght in 7 or
8 hogs, which he said he bought. of Lyford & [lancock, and that Lyford & Han-
cock were to come over and settle with us for them, Lyford told Spier that he
had never sold any hogs to any one. Spier asked them to go fo the pen and
point out their hogs, and said he could point out 3 or 4 of them. They went to
one of the pens, and Spier said there were two white shoats and one black
one which hé could identify as having been hrought over the river by onr’
man as Lyford & Hancock’s hogs, as before stated ; weighed about 150 lbs. each.
Plaintiffs and Spier then went into the oftice to look at books of record of hogs,
for the purpose of identifying hogs. I could identify no hogs in Dobbins’s pens
as plaintiffs’, and plaintiffs did not identify any to my knowledge. About a week
afterwards, I went with plaintiffs to Peoria, and saw Dobbins in the street.  Dob-
bins said, a man by the name of Reader put some hogs into my pen, which he
said belonged to plaintifts—about 30 or 40 of themn; that he; Dobbins, learned
there was likely to be some trouble or controversy about the hogs, and he turned
them out of his pen; that he had authorized Reader to purchase hogs tor him at
four cents per pound. Hogs wouid weigh about 150 Ibs. each. This was all the
evidence on the part ot plaintiffs.
Plaintiffs rested.

Defendants then moved the court to instruct the jury to find a vertict of Not
Guilty, as to defendant Spier, with a view of using him as a witness for defendant,
Dobbins.

The Court overruled said motion. Defendants objected and excepted. Detend-
ants then introduced Charles Patsman, who, being sworn, said : In the Iall of
1857, the Illinois river was very low. Hogs often swam across from Wesley City
to the other side, and Dobbins run the slop from his distillery into the river.
Hogs often followed the slop up to the distillery. Witness found 7 or 8 of his
logs in Dobbins’ pens, and Dobbins paid him for them. In the fall of 1857,
p]uh;tiﬁ's moved three or four wagon loads of hogs from Wesley city to Grov-
land. Do not know how many were moved. Wagon would liold about 20. This

was ail the evidence in the case,

On part of the plaintitfs, the court then gave the jury instruction No. 1. Court

also, on behalf of the plaintiffs, instructed the jury as follows:

No. 2. Jury are further instructed that the disposition of the plaintitfs’ property

by the defendants, is a ¢ nversion of it, for which the defendants are liable in an

action of Trover. though the defendants acted under unavoidable ignorance, and
not for their own benefit. And if the defendants, in the opinion of the jury, from
the evidence, were so guilty of such conversion, they will find for the plaintitts,

the value of the property so converted as proved.
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No. 3. The courtinstructs the jury, that a demand and refusal are not necessary
when the defendants receive the property in question from a third person, after
notice of the plaintifls’ title, or when the defendants dispose of the property in
any way. And if the jury believe from the evidence that the defendants are guiity
of so receiving the property, or disposing of it, they will find for the plaintiffs.

No. 4. If the jury believe from the evidence that the plaintifls demanded pay-
ment for the hogs that the defendants had in their possession, and the defendants
refused it, that then the demand of payment is a good demand to support this ac-
tion. And if they also believe said defendants had plaintifis’ hogs, they will find
for the plaintiffs the value of the hogs, as proved to have been in the defendants’
possession. To the giving of which said instructions defendant objected and ex-
cepted.

On part of the defcndants, court gave the jury instructions No. 1, 2, 3, 4, 5,

6 & 7.

Jury rendered a verdict of gnilty, and assessed damages at $120. Defendants
moved the court to set aside the said verdict and for a new trial, for the following
Teasons :

1. The court gave improper instructions on part ef the plaintifls.

2. The court erred in refusing to instruct the jury to find a verdict of not guilty
as to defendant Spier. A

3. Verdict was contrary to law and evidence.

4. The damage found by the jury is excessive.
Which motien the court overruled, to which defendants objected and excepted
ASSIGNMENT OF ERRORS.

1. The court erred in refusing to instruct the jury to tind a verdict of not guilty
as to defendant Spier.

2. Court gave the jury improper instructions on part of the plaintiffs below.

3. The verdict is not at all justitied by the evidence.
The verdict is contrary to law and evidence.

The court erred in refusing to set aside said verdict.

The court erred in overruling defendants motion for a new trial.

The damages assessed by the jury are unjust and excessive.

. The verdict and judgment should have been for defendants instead of plain-

SIS

titf.,
9. Court erred in rendering judgment upon said verdict.
H. B. HOPKINS,
Attorney for Appellants.
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

THOMAS S. DOBBINS,
JAMES SPIER, Appellants,

8.
JOSEPH LYFORD, et. al.
Appellees.

ABSTRACT OF ARGUMENT OF APPELLANTS, AND AUTHORITIES CITED.

Action, Trover, for certain hogs claimed by the plaintiff below. Trial,
February Term, 1859, Tazewell Circuit Court. Verdict for plaintiff, for
$120, and judgment thereon.

Motion for new trial overruled and appeal perfected.

The Court below erred in refusing to instruct the Jury to find a verdict
of not guiity, as to defendant, Spier, in order that he might be used as a
witness for defendant, Dobbins.

The plaintiffs’ evidence does not tend to show a lnblhty on part of

hier ; Aherefore gaid instruction should 1ave been glvw
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The Court below gave the Jury improper instructions on part of Plaintiffs.

1st. Plaintiffs’ second instruction is erroneous. The word ¢ disposi-
tion” therein taken in connection with the testimony, means the turning
of said hogs out of defendant Dobbin’s pens, which is the only disposition
mentioned in the testimony. This kind of disposition done in ¢ unavoid-
able ignorance of plaintiffs’ rights, and not for their own benefit,” does
not amount to a conversion.

2nd. Plaintiffs’ third instruction is erroneous. In the absence of other
evidence of a conversion, a demand and refusal before action brought,
must be proved. In order that taking the property from a third per-
son constitute a conversion, the taking must be wrongful. In order that
a disposition of the property constitute a conveysion, it must be done in

some way for defendant’s use gnd benefit. ¢~
Z“% 6o élq ﬂ
~ /‘5‘:5 W‘g

//‘ﬁ Plaintifts’ fourth mstlucmon 1s elroneous A demand and refusal

of property is evidence of conversion, but a demand and refusal of pay for
property is no evidence of conversion.

"The said verdict should have been set aside as contrary to law and evi-
dence.
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1st. All the testimony relative to the hogs in question, is that of Cleve-
Tand, about certain admissions of Spier, at one time, and Dobbins at an-°
other. There was no wrongful taking of the property, no conversion, no
demand and refusal. The hogs were put into Dobbin's possession by a
third person, under representation that he had purchased them. Dobbins
found there was some controversy about said third person’s right to put the
hogs there, and refused to have them in his possession, and turned them
out. This is all the evidence amounts to.

2nd. There is no evidence whatever against the defendant, Spier; the
verdict and judgment are entirely erroneous as to him.

1V.  The verdict is for excessive damages.

V. The Court below should have granted a new trial for all the reasons

aforesaid
H. B. HOPKINS,
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

THOMAS S. DOBBINS,
JAMES SPIER, Appellants,

. v8.
i JOSEPH LYFORD, et. al.
bl ' Appellees.

ABSTRACT OF ARGUMENT OF APPELLANTS, AND AUTHORITIES CITED.

_ : * Action, Trover, for certain hogs claimed by the plaintiff below. Trial,
1 February Term, 1859, Tazewell Circuit Court. Verdict for plaintiff, for
$120, and judgment thereon.

Motion for new trial overruled and appeal perfected.

I, The Court below erred in refusing to instruct the Jury to find a verdict
, of not guiity, as to defendant, Spier, in order that he might be used as a
i witness for defendant, Dobbins.

4 The plaintifts’ evidence does not tend to show a liability on part of
Spier ; _therefore said instruction should have been given.
/. Bl 5 e S e "

! II.  The Court below gave the Jury improper.instructions on part of Plaintifts.

1st. Plaintiffs’ second instruction is erroneous. The word ¢ disposi-
tion” therein taken in conncction with the testimony, means the turning
of said hogs out of defendant Dobbin’s pens, which is the only disposition
mentioned in the testimony. This kind of disposition done in ¢ unavoid-
able ignorance of plaintiffs’ rights, and not for their own benefit,”’ does
not amount to a conversion.

2nd. Plaintifts’ third instruction is erroneous. In the absence of other
evidence of a conversion, a demand and refusal before action brought,
must be proved. In order that taking the property from a third per-
son constitute a conversion, the taking must be wrongful. In order that

-

. a disposition of the property constitute a convgrsion, it musp be donefin
some_way for,defendant’s use and benefit. &2/ 'L‘ﬁﬁ
; Qé@w%ﬂw&&ééféﬁ?béag m./M,“MAWZP Br- Jg/aa.}/}/z.

1138, 11655 /3507 62
) 3d. Plaintiffs’ fourth instruction is erroneous. A demand and refusal
of property is evidence of conversion, but a demand and refusal of pay for
property is no evidence of conversion.
HI.  The said verdict should have been set aside as contrary to law and evi-
dence.

TIPSR &
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V.

3Vl

1st. All the testimony relative to the hogs in question, is that of Cleve-
land, about certain admissions of Spier, at one time, and Dobbins at an-
other. There was no wrongful taking of the property, no conversion, no
demand and refusal. The hogs were put into Dobbin’s possession by a
third person, under representation that he had purchased them. Dobbins
found there was some controversy about said third person’s right to put the
hogs there, and refused to have them in his possession, and turned thenr
out. This is all the evidence amounts to.

2nd. There is no evidence whatever against the defendant, Spier; the
verdict and judgment are entirely erroneous as to him.

The verdict is for excessive damages.

The Court below should have granted a new trial for all the reasons
aforesaid

H. B. HOPKINS,
Attorney for Ap
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

THOMAS S. DOBBINS,
JAMES SPIER, Appellants,

8.
JOSEPH LYFORD, et. al.
Appellees.

ABSTRACT OF ARGUMENT OF APPELLANTS, AND AUTHORITIES CITED.

Action, Trover, for certain hogs claimed by the plaintiff below. Trial,
February Term, 1859, Tazewell Circuit Court. Verdict for plaintiff, for
$120, and judgment thereon.

Motion for new trial overruled and appeal perfected.
The Court below erred in refusing to instruct the Jury to find a verdict

of not guilty, as to defendant, Spier, in order that he might be used as a
witness for defendant, Dobbins.

The plaintiffs’ evidence does not tend to show a liability on part of
Spipr ; therefore said insfruction should have been given.

/W ~$34°8 - euisg e Lo

II.

2frsndind 8o 67

III.

The Court below gave the Jury improper instructions on part of Plaintiffs.

Ist. Plaintiffs’ second instruction is erroneous. The word “ disposi-
tion” therein taken in connection with the testimony, means the turning
of said hogs out of defendant Dobbin’s pens, which is the only disposition
mentioned in the testimony. This kind of disposition' done in “unavoid-
able ignorance of plaintiffs’ rights, and not for their own benefit,” does
not amount to a conversion.

2nd. Plaintiffs’ third instruction is erroncous. In the absence of other
evidence of a conversion, a demand and refusal before action brought,
must be proved. In order that taking the property from a third per-
son constitute a conversion, the taking must be wrongful. In order that
a disposition of the property constitute a conver, xon, it must be doge in
some way for defendzmt 8 se and benefit.

7 1/

/{ .nntlﬁ's fourth 1ns mctlon m ert neous emand and refusal
of property is evidence of conversion, but a demund and refusal of pay for
property is no evidence of conversion.

NN

The said verdict should have been set aside as contrary to law and evi-
dence.
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1st. All the testimony relative to the hogs in question, is that of Cleve-
land, about certain admissions of Spier, at one time, and Dobbins at an-
other. There was no wrongful taking of the property, no conversion, no
demand and refusal. The hogs were put into Dobbin’s possession by a
third person, under representation that he had purchased them. Dobbins
found there was some controversy about said third person’s right to put the
hogs there, and refused to have them in his possession, and turned then
out. This is all the evidence amounts to.

2nd. There is no evidence whatever agaiust the defendant, Spier ; the
verdict and judgment are entirely erroneous as to him.

The verdict is for excessive damages.

The Court below should have granted a new trial for all the reasons
aforesaid

H. B. HOPKINS,
Attorney for Appellants.
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THOMAS DOBBINS, JAMES SPIER, 1 IN THE SUPREME COURT
Appellants. Ar Orrawa, |
vs. APRIL TERM, A. D. 1859.
JOSLPH LYFORD, HORACE HAN- [ APPEAL FROM TAZEWELL Co.
.. COCK & WM. READER,
: Appellees. Actione Trover, Damages $500.00.

I

“Priecipe filed January 15th, 1858.
Summons issued January 1Sth, 1858.
eturned February 16th, 1858, served on James Spier.
Alias summons issued May 24th, 1858.
Servcd on Thomas Dobbins Sept. 28th, 1858. No service on Reader.

March 19th, 1858, declaration filed alleging trover and conversion by defend-
ants of forty hogs, property of the plaintiffs, of the value ot $500.00.

Sccond count alleging trover and conversion of 30 hogs, 10 shoats and 10 pigs,
of the value of $500.00.

Fifth day of April, 1858, defendant Spier filed plea of the general issue.

October 22d, 1858, defendant Dobbins filed plea of general issue. Tried Feb-
ruary term, 1839, Lefore Harriott, judge, and a jury.

Verdict for plaintitts for $120.00. Motion for a new trial by defendants. Mo-
tion overruled. Defendants pray an appeal. Allowed upon filing bond within
thirty days, with George Spurck security, in the sum of $500.00.

Appeal bond filed March 5th, 18539, with security as above required.
3l of exceptions filed February 18th, 1859, abstracted as follows:

Plaintiffs, to maintoin the issue on their part, produced one Cleaveland, who,
being sworn, said: Defendaut Dobbins lives at Peoria; owns distillery.  Defend-
ant Spier is employed about said distillery; don’t know in what capacity; do not
know whether he is a partner or not.  In spring of 1857, I sold plaintitfs about
15 hogs ; delivered them in plaintifts’ yard at Wesley City. There were other hogs
in the yard—about as many as I putin. Wesley city is in Tazewell county, about
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& mile below Dobbins’s distillery. Some time in October, 1857, I went with Ly-
ford and Hancock to said Dobbins's distillery, to inquire for plaintiffs’ hogs.
Spier was there; Dobbins was not. Lytord asked Spier if they had got any hogs
from the other side of the river. Spier replied : One of our men bronght in 7 or
8 hogs, which he said he bought of Lyford & 1lancock, and that Lyford & Han-
cock were to come over and settle with us for them. Lyford told Spier that he
had never sold any hogs to any one. Spier asked them to go to the pen and
point out their hogs, and said he could point out 8 or 4 of them. They went to
one of the pens, and Spier said there were two white shoats and one black
one which lhe could identify as having been brought over the river by our
man as Lyford & Hancock’s hogs, as before stated ; weighed about 150 1bs. each.
Plaintiffs and Spier then went into the office to look at books of record of hogs,
for the purpose of identifying hogs. I could identify no hogs in Dobbins’s pens
as plaintiffs’, and plaintiffs did not identity any to my knowledge. About a week
atterwards, I went with plaintifts to Peoria, and saw Dobbins in the street.  Dob-
bins said, a man by the name of Reader put some hogs iuto my pen, which he
said belonged to plaintitts—abount 30 or 40 of them; that he, Dobbins, learned
there was likely to be some trouble or controversy about the hogs, and he turned
them out of his pen; that he had authorized Reader to purchase hogs tor him at
four cents per pound. Hogs would weigh about 150 Ibs. each.  This was all the
evidence on the part of plaintiffs.
Plaintifts rested.

Defendants then moved the court to instruct the jury to find a vertict of Not
Guilty, as to defendant Spier, with a view of using him as a witness for defendant,
Dobbins.

The Court overruled said motion. Defendants objected and excepted. Detend-
ants then introduced Charles Patsman, who, being sworn, said : In the Fall of
1857, the Illinois river was very low. Iogs often swam across from Wesley City
to the other side, and Dobbins run the slop from his distillery into the river.
Mogs often followed the slop up to the distillery.  Witness found 7 or 8 of his
hogs in Dobbins’ pens, and Dobbins paid him for them. In the fall of 1857,
plaintifis moved three or four wagon loads of hogs from Wesley city to Grov-
land. Do not know how many were moved. Wagon would hold about 20. This
was ail the evidence in the case.

On part of the plaintifis, the court then gave the jury instruction No. 1. Court
also, on behalf of the plaintifts, instructed the jury as tollows:

No. 2. Jury are turther instructed that the disposition of the plaintitls’ property
by the defendants, is a e nversion of it, tor which the defendants are linble in an
action of Trover. though the defendants acted under unavoidable ignorance, and
not for their own henefit. And if the defendants, in the opinion of the jury, from
the evidence, were so guilty of such conversion, they will find for the plaintitts,

the value of the property so converted as proved.
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No. 8. The cowrtinstructs the jury, thata demand and refusal are not necessary
when the defendants receive the property in question from a third person, after

notice of the plaintifls’ title, or when the defendants dispose of the property in-

any way. And if the jury believe from the evidence that the detendants are guilty
of so receiving the property, or disposing of it, they will find for the plaintiffs,

No. 4. If the jury believe from the evidence that the plaintiffs demanded pay-

ment for the hogs that the defendants had in their possession, and the defendants
refused it, that then the demand of payment is a good demand to support this ac-
tion. And if they also believe said defendants had plaintifts’ hogs, they will find
for the plaintiffs the value of the hogs, as proved to have been in the defendants’
possession. To the giving of which said instructions defendant objected and ex-

cepted.

On part of the defcndants, court gave the jury instructions No. 1, 2, 3, 4, b,
6 & 1.

Jury rendered a verdict of guilty, and assessed damages at $120. Defendants
moved the court to set aside the said verdict and for a new trial, for the following
reasons :

1. The court gave improper instructions on part ef the plaintiffs.

2. The court erred in refusing to instruet the jury to find a verdict of not guilty
as to defendant Spier.

3. Verdict was contrary to law and evidence.

4. The damage found by the jury is excessive.

Which motien the court overruled, to which defendants objected and excepted
ASSIGNMENT OIF ERRORS.

1. The court erred in refusing to instruct the jury to find a verdict of not guilty
as to defendant Spier.

2. Court gave the jury improper instructions on part of the plaintiffs below.

3. The verdict is not at all justitied by the evidence.

4. The verdict is contrary to law and evidence.

5. The court erred in refusing to set aside said verdict.

6. The court erred in overruling defendants motion for a new trial.

7. The damages assessed by tlic jury are unjust and excessive.

8. The verdict and judgment should have been for defendants instead of plain-
tiff. _

9. Court erred in rendering judgment upon said verdict.

4> H. B. HOPKINS,

7t
Attorney for Appellants.
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THOMAS DOBBINS, JAMES SPIER,
Appellants

JOSEPH LYI‘ORD II()RACE HAN-
COCK & WM. READER,
Appellees.

IN THE SUPREME COURT
At OTTAWA,
APRIL TERM, A. D. 1859.
APPEAL FROM TAZEWELL (40

Actione Trover, Damages $500.00).
Preecipe filed January 15th, 1858.

Snmunons issued Janunary 18th, 1858,

Returned February 16th, 1858, served on James Spier.

Alias summons issued May 24th, 1858.
Served on Thomas Dobbins Sept. 28th, 1858.

No'service on Reader.

March 19th, 1858, declaration filed alleging trover and conversion by defend-
ants of forty hogs, property of the plaintiffs, of the value of $500.00.

Second count alleging trover and conversion of 30 hogs, 10 shoats and 10 pigs,
of the value of $500.00.

i

Fifth day of April, 1858, defendant Spier filed plea of the general issue.

October 22d, 1858, defendant Dobbins filed plea of general issue.
ruary term, 1859, before Harriott, judge, and a jury.

Tried Feb-

Motion for a new trial by defendants. Mo-
Defendants pray an appeal.

Verdict for plaintiffs for $120.00.
tion overruled. Allowed upon filing bond within

thirty days, with George Spurck security, in the sum of $500.00.
; Apbeal bond filed March 5th, 1859, with security as above required.
Bill of exceptions filed February 18th, 1859, abstracted as follows:
P']aintiﬁ's, to maintoin the issue on their part, produced one Cleaveland, who,

Detend-
ant Spier is employed about said distillery; don’t know in what capacity; do not

being sworn, said: Defendant Dobbins lives at Peoria; owns distillery.

know whether he is a partner or not. In spring of 1857, I sold plaintifts about
15 hogs; delivered them in plaintifts’ yard at Wesley City. There were other hogs
in the yard—about as many as I'putin. Wesley city is in Tazewell county, about
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2 mile below Dobbins’s distillery, Some time in October, 1857, I went with Ly-
ford and Hancock to said Dobbins's distillery, to inquire for plaintiﬁs’ hogs.
Spier was there; Dobbins was not. Lyford asked Spier if they had got any hogs
from the other side of the river. Spier replied : One of our men bronght in 7 or
8 hogs, which he said he bought of Lyford & Hancock, and that Lyford & Han-
cock were to come over and settle with us for them. Lyford told Spier that he
had never sold any hogs to any one. Spier asked them to go to the pen and
point-out their hogs, and said he could point out 3 or 4 of them. They went to
one of the pens, and Spier said there were two white shoats and one black
onc which he could identify as having been brought over the river by our
man as Lyford & Hancock’s hogs, as before stated ; weighed about 150 1bs. each.
Plaintifts and Spier then went into the office to look at books ot record of hogs,
for the purpose of identifying hogs. I could identify no hogs in Dobbins’s pens
as plaintiffs’, and plaintiffs did not identity any to my knowledge. About a week
afterwards, I went with plaintiffs to Peoria, and saw Dobbins in the street.  Dob-
bins said, a man by the name of Reader put some hogs into my pen, which he
said belonged to plaintiffs—about 30 or 40 of them; that he, Dobbins, learned
there was likely to be some trouble or controversy about the hogs, and he turned
them out of his pen; that he had authorized Reader to purchase hogs tor him at
four cents per pound. Hogs would weigh about 150 Ibs. each. This was all the
evidence on the part of plaintiffs.
Plaintifts rested.

Defendants then moved the court to instruet the jury to find a vertict of Not
Guilty, as to defendant Spier, with a view of using him as a witness for defendant,

Dobbins.
SR

The Court overruled said motion. Defendants objected and excepted. Detfend-
ants then introduced Charles Patsman, who, being sworn, said : In the I'all of
1857, the Illinois river was very low., Hogs often swam across from Wesley City
to the other side, and Dobbins run the slop from his distillery into the river,
Hogs often followed the slop up to the distillery.  Witness found 7 or 8 of his
hogs in Dobbins’ pens, and Dobbins paid him for them. In the fall of 1857,
plaintiffs moved three or four wagon loads of hogs from Wesley city to Grov-
land. Do not know how many were moved. Wagon would hold about 20. This
was ail the evidence in the case.

On part of the plaintiffy, the court then gave the jury instruction No. 1. Court
also, on behalf of the plaintifis, instructed the jury as follows:

No. 2. Jury are further instructed that the disposition of the plaintifs’ property
by the defendants, is a ¢ mversion of it, for which the defendants are liable in an
action of Trover, though the defendants acted under unavoidable ignorance, and
not for their own henefit. And it the defendants, in the opinion of the jury, from
the evidence, were so guilty of such conversion, they will find for the plaintiffs,
the value of the property so converted as proved.
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No. 3. The court instructs the jury, thata demand and refusal are not necessary
when the defendants receive the property in question from a third person, after
notice of the plaintifis’ title, or when the defendants dispose of the property im
any way. And if the jury believe from the evidence that the defendants are guilty
of s0 receiving the property, or disposing of it, they will find for the plaintiffs.

No. 4. If the jury believe from the evidence that the plaintitts demanded pay-
ment for the hogs that the defendants had in their possession, and the defendants
refused it, that then the demand of payment is a gooud demand to support this ac-
tion. And if they also believe said defendants had plaintifis’ hogs, they will find

for the plaintiffs the value of the hogs, as proved to have been in the defendante’
possession.

To the giving of which said instructions def tfendant objected and ex-
cepted.

On part of the defindants, court gave the Jjury instructions No. 1, 2, 3, 4

6 &T.

Jury rendered a verdict of guilty, and assessed damages at $120. Defendants
moved the court to set aside the said verdict and for a new trial, for the following
reasons :

1. The court gave improper instructions on part ef the plaintitts.

2. The court erred in refusing to instruct the jury to find a verdict of not guilty

“as to defendant Spier.

3. Verdict was contrary to law and evidence.
4. The damage found by the jury is excessive.

Which motien the court overruled, to which defendants objected and excepted
ASSIGNMENT OF ERRORS.
1. The court erred in l'efusing to instruct the jury to find a verdict of not guilty

as to defendant Spier. 3

Court gave the jury improper instructions on part of the plaintifts below.
3. The verdict is not at all justitied by the evidence.

4. The verdict is contrary to law and evidence.

5. The court erred in refusing to set aside said verdict.

6. The court erred in overruling defendants motion for a new trial.

7. The damages assessed by thc jury are un]mt and excessive.

8

. The verdict and judgment should have been for defendants instead of plain-

9. Court erred in rendering judgment upon said verdict.

H. B. HOPKINS,
Attorney for Appellants.
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SUPREME COURT OF ILLINOIS
Third Division—April Term, 1859.

THOMAS S. DOBBINS,
JAMES SPIER, Appellants,

vs.
JOSEPH LYFORD, et. al.
Appellees.

ABSTRACT OF ARGUMENT OF APPELLANTS, AND AUTHORITIES CITED.

Action, Trover, for certain hogs claimed by the plaintiff below. Trial,
i February Term, 1859, Tazewell Circuit Court. Verdict for plaintiff, for ‘
| $120, and judgment thereon.

Motion for new trial overruled and appeal perfected.

I. The Court below erred in refusing to instruct the Jury to find a verdict
of not guilty, as to defendant, Spier, in order that he might be used as a
witness for defendant, Dobbins.

The plaintiffs’ evidence does not tend to show a liability on part of
P ) P

Spier ; thexefore said instruction should havepbeen,given.
W @/v P ca sl W

The Court below gave the Jury improper instructions on part of Plaintiffs.

lst. Plaintiffs’ second instruction is erroneous. The word ¢ disposi-
2 n” therein taken in connection with the testimony, means the turning
of smd hogs out of defendant Dobbin’s pens, which is the only disposition
mentioned in the testlmony This kind of disposition done in ‘unavoid-
i able ignorance of plaintiffs’ rights, and not for their own benefit,”” does :
not amount to a conversion. ,

9nd. Plaintiffs’ third instruction is erroneous. In the absence of other
evidence of a conversion, a demand and refusal before action brought,
must be proved. In order that taking the property from a third per-
son constitute a conversion, the taking must be wrongful. In order that

a disposition of the property constitute a conversion, it must be done in
y/'&,.f‘JlL,/; ’...:‘ (g

some wnv for defendant s use and benefit. 6% TV : ;
Q/W JW U=y Wwﬁﬁi@wij’z Wg__'
// ?3/ // //ﬁQ//él/\Pﬁmtlﬂs fourth instruction is erroneous. A. demand and refusa ’

of property is evidence of conversion, but a demand and refusal of pay for

property is no evidence of conversion. ]

e — e b ——— e e b L

III.  The said verdict should have been set aside as contrary to law and evi-
dence.
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Ist. All the testimony relative to the hogs in question, is that of Cleve-
Tand, about certain admissions of Spier, at one time, and Dobbins at an-
other. There was no wrongful taking of the property, no conversion, no
demand and refusal. The hogs were put into Dobbin’s possession by a
third person, under representation that he had purchased them. Dobbins
found there was some controversy about said third person’s right to put the
hogs there, and refused to have them in his possession, and turned them
out. This is all the evidence amounts to.

2nd. There is no evidence whatever against the defendant, Spier; the
verdict and judgment are entirely erroneous as to him.

The verdict is for excessive damages.

The Court below should have «rumtod a new trial for all the reasons:
aforesaid
H. B. HOPKINS,
Attorney for Appellants.
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