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DAVID ROOT,
Llaintiff in Error,] Appeal from Court of Commot
V8. Hleas of the City of Awrora.
THEODORE WOOD, |  Defendant’s Brief and Points.
Defend’t in Error. )

First. The only plea interposed by the defendant in the Court
below, was the general issue. No plea of offset. No plea set-
ting forth a judgment and execution against Samuel Wood. No
plea and no proof that Samuel Wood was owing Root anything,
And Root attempted and offered evidence by which he attempt-
cd to show that there was some sort of fraud about the property.
It is a question whether in an action of assumpsit it could be set
up. DBut most certainly when Root is in no wise affected by the
fraud—has no claims or demand, or at Ieast shows none—he can-
not hold the property tairly purchased of %heodore Woed, and
at the same time refuse to pay for it. The property belonged to
cither Samuel Wood or Theodore Wood. Samuel Wood sold it
to Root as the property of Theodore Wood; and Root pur-
chased it as Theodore’s property. It made a good title to Root;
for if Samuel Wood had any interest, he, after selling it as Theo-
dore’s proparty, is most certainly estopped from claiming it of
Root after the sale. Then, so far as the case stands, Root got a
good title. If he wants to rescind the sale he must return the
property, or offer to. He cannot sev the sale aside and rescind
the contract without doing so.

‘12 1UL. 388,
13 7U, 610,
5 Il 390.




Ile keeps the property, but won't pay for it. Ife cannot do’
that, The evidence was not competent for the purpose of im-
peaching Samuel Wood, for the reason that no foundation was
Irid to impeach him. Ilis attention was not called to the time,
place, and cireumstances. It is not necessary to read an author-
ity on that question. The evidence had no business to go to the
Jury. It did not help instruct the jury on the question of the
issues they were trying. It would tend to lead the jury away
from the real issue presented.

No question of fraud could possibly arise upon the issues pre-
sented. The plaintiff in error did not know that Samuel Wood
was in debt to him, nor to anybody else ; nor did he offer to show
it. But he wanted to come in and show fraud, and then keep
the property and not pay for it. Even if the issue would permit
it, the most that the proof showed was that Samuel Wood let his
son go to war, and he agreed to take care of his property while
he was gone. Ile, Samucl Wood, made a fair bargain in the
name of Theodore Wood for the property with Root. Root gets
the property, puts the notes in his drawer, and gets the cattle in-
to his yard, the fence all up, and then he won’t pay for the prop-
erty, but keeps the property and tries to set np fraud; though so
far as the issues joined are concerned, and the proof offered or
altempted to be offered, it is none of his business. The affidavit
for a new trial cuts no figure. It does not show newly discovered
cevidence. IZeknew of the evidence before the trial. Why did
he not get it ? : ‘ ;
B. F. PARKS, for Defendant in Error.
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Supreme Court of the State of Illinois,

THIRD GRAND DIVISION.
APRIL TERM, A.D. 1864,

DAVID ROOT, Appellant,
vs. Assumpsit.
THEODORE WOOD, Appellce.

APPEAL FROM THE COURT OF COMMON PLEAS OF THE CITY OF AURORA.

ABSTRACT OF THE RECORD IN THE CASE.

Luge of' Record.

9

)
O
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15
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December 83rd, 1862, Summons issued from Kane County Circnit Court to
Root, (the Defendant below,)—service had same day.

The same day Wood filed his declaration in Assumpsit, in said Kane County
Circuit Court.

Declaration containing two special and the common counts.

The first count alleges that on the 19th day of December, 1852, at Batavia, in
said Kane Co., in consideration of seven head of young cattle to the Defendant
Root, delivered at his request; and also four Promissory Notes of fitty dollars.
each, dated 8th July, 1862, and due in sixteen months, ten per cent. interest, made
by Lewis Martin, and payable to Plaintiff, Theodore Wood, also delivered to said
Root by the Plaintiff at his Defendant’s request : the said Detendant promised to.
pay Plaintiff two hundred and forty-four dollars when requested, &c.

Second count similar to the first, charging the sale and delivery of cattle and
notes.

Common counts for money lent; money paid; money had and received ;
goods sold and delivered; labor done; account stated in the sum of two hun-
dred and forty-four dollars.

February 2nd, 1863, motion by Defendant for a rule on Plantiff to file securi-
ty for costs.

Plea of the general issuc filed February 5th, 1863.

February 9th, 1863, Venue changed by agreement to Court of Common Pleas
of the City of Anrora.

June 22nd, 1863, a jury trial was ordered, and on the 23rd of June, 1863, the
jury returned into Court with their verdict, finding for the Plaintiff, two hundred
and forty-four dollars which was entered of record.

Defendant moved for a new trial.
June 29th, 1863, Motion for new trial overruled, and judgment upon the ver-

dict ordered to be entered. Defendant excepts and prays an appeal, which ig
granted. Defendant allowed to file bill of exceptions within }ivo days, and an
Appeal Bond in the sum of $500, to be approved by the %’; within twenty
days.

July 1st, 1863, bill of exceptions duly signed and filed by the Defendant as
follows: Be it remembered that on the trial of this cause, the Plantiff; to sus-
tain the issues on his part, introduced as a witness, Samuel Wood, who being
duly sworn, testified as follows, to wit :

T have lived in the County twenty-three years. I know Theodore Wood, the
Plaintiff, he is my son, he is now at Vicksburg, a private in the U. S. army. e
lived with me the last two years before he went to the war.  He rented the farw.
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and I lived on it, and he lived with me. When he went away he left some notes
with his sister Mettie. There were four notes of $50 each, made by Lewis
Martin. Three or four months after Theodore went away, Root, the Defendant,
said he would buy the notes. I went and got them from Mettie, who had pos-
session of them. Root was to give the face of the notes, less a deduction of ten
per cent. Then there was six yearlings, stcers, which Theodore left upon the
place for me to dispose of. The first time Root came over after I had the notes,
I told him they were Theodore’s, and that one third of the Steers belonged to
Derby and Barker. Root was to give $8 per head for the seven head of cattle,
making $244 in all. T told Root when he came after the steers, that I had heard
he had been buying notes against me ; it so, we could not trade. Root said he had
no notes against ne. When we got to where the cattle were, Root asked if there
was any incumbrance on the steers. T told him no. We then drove them into
Root’s yard. Root wanted the stecrs drove in another yard, and we drove them in
and put up the two pair of bars. I then went with Root into his honse. He asked
me for the notes, and I showed them to him, and he took them and put them into
his desk, and turned the key, and said to me, then T am going to pay you off in

. your own paper, offering me some paper. [ did not look at the paper—don’t

know what they were. T told him that was not the trade, and I would not ac-
cept them. I demanded the notes I had given him, and he told me that he
would not give me the notes.  The notes were payable to Theodore Wood. T
told Root before, and at the time of the sale, that the property, the notes, and
the cattle in question belonged to Theodore Waood, and I sold them to Root as
agent for Theodore, and as the property of Theodore, and not as my property.

Cross-Examination. Theodore went to the war in the fall of 1862. Theodore
rented the farm of Derby and Barker, and I worked on the farm more or less at
no particular price for my services. I had been on the farm three or four vears
when Theodore went away to war. I bought the farm of one Me suire. 1 owed
Derby and Barker and assigued tiie Bond for the farm right over to them. I
went into possession at the time I purchased, and continued in possession ; and
when Theodore became of age he rented it. The year [ went on to the farm, I
bid oft the same at a tax sale. T told Theodore I would let him have my tax
title, and he might make what he could out of it. I had used most ot the pro-
ducts of the farmn to pay Derby and Barker, and Theodore complained about it,
and so I assigned to him my tax certificate. There was some ten head of cattle
on the farm. I sold two of them, and took the monecy. I had some stock on
my farm at Blackberry, and it was sold on an execution, and Derby and Barker
bid it off, and let me have it to take on to this farm. The steers sold Detendant
were from some of the cows taken by me on to this farm, from the Blackberry
farm. Question by Defendant. ** What arrangement was made between you,
Derby and Barber, in reference to the cows you took from the Blackberry tarm
on to this farm on which you lived, when Theodore went to war, as to its in-
crease, use, disposal, &e.” (Question objected to by the Plaintiff, and the said
objection sustained, to which ruling of the said court in sustaining said objeetion
the Defendant by his counsel, then and there excepted.) The steers sold De-
fendant were yearlings, little more than a year old when sold. Theodore Wood
gave a Quit Claim deed of his interest in the farm acquired by the tax title, to
Lewis Martin, and these four notes were for that. I bid off' the land for taxes
the first year that T went on the farm, in my own name, held the certificate
about one year, and assigned the same to Theodore, for work done by him, and
for grain had from him, and for debts paid by him, for me, &e., and Theodore
Quit Claimed his interest under the same to Lewis Martin for about $320. M.
Martin came over to see me about the tax title, and I told him that I bid oft’ the
land, but that Theodore held the deed for the same, and I went with Martin to
see Theodore, and Martin agreed to give so much for the title.
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Question by the Defendant.—What conversation took place between Theodore
Wood, Martin, and yourself, when Martin made the bargain for the Quit Claim
of the tax title? (The question objected to by the Plaintiff, and objection sus-
tained by the Court, to which ruling ot the Court the Defendant by his Counsel
at the time excepted.) VWhfmesspnswers. Those Martin Notes were made pay-
able to Theodore because I owed him, We all talked about the trade. Theo-
dore gave the Notes, and a power of Attorney to his sister Mettie. She got
married after Theodore went away, and when she came up I told her that Root
would buy them, and she gave them to me. Theodore sold some property be-
fore he went away, but did not dispose of any of the stock or grain on the farm.
He told me I might sell them. I told Root before I got the Notes that they
were Theodore’s. Theodore’s name was on the back of the Notes, but he did
not assign them to me. In Theodore’s assignment of' the Notes he made them
payable to bearer.

Pramxrier nere Resrs.

Defendant then offered in evidence the Deposition ot Lewis Martin as follows:
(Here follows notice of application for Commission to take Deposition of Martin,
and copy of Interrogatories, and acknowledgment of service of same; also copy
of Commission for that purpose ; also Commissioners’ heading of Deposition to
the Interrogatories and Answers.)

Interrogatory 1st.-—What is your name?

Answer.—Lewis Martin. Age, 39 years old; occupation, farming; place of
residence, Dayton, Newaygo Co., State ot Michigau.

Interrogatory 2nd. Do you know the parties, Plaintift and Detendant

I do; I have known the Defendant twelve years, and Plaintiff' about five years.
I knew David Root, Winfield, Du Page Co., Illinois. I know Theodore Woad
in the same town, and also at Ball Mound, Kane County.

Interrogatory 3rd.—Do you know one Samuel Wood, the father of the Plain.
tiff, Theodore Wood ; if so, state where and how long you have known hLim ?

I do know Samuel Wood, the father of Theodore Wood; about the time and
place I did Theodore.

Interrogatory 4th.—State whether you ever made four Promissory Notes for
Fifty dollars, each signed by you, and payable to said Theodore Wood, bearing
date July 8th, 1862, duec sixteen months after date, with interest at ten per
cent ?

I did make four Notes ot $50 each, and payable to Theodore \Wood—the date
about that time as near as I can recollect.

Interrogatory 5th.—State for what such Notes were made, to whom the same
were delivered, with whom the negotiation was had which led to the making
and delivery of said Notes, and the reasons fully why said Notes were delivered
to the person to whom they were delivered, and why said Notes were made pay-

able to Theodore Wood—state particularly ?
Those Notes were made to purchase a tax title of our farm, and delivered them
to Samuel Wood. Negotiation was made with Samuel Wood. The reasons

fully was, that while I was at Mr. Root’s resideace, Mr. Wood (Samuel Wood)
came there, and informed me that he had a tax title of our farm, and now he
was going to have Eight Hundred Dollars out of me before I could have it. But
I told Mr. S. Wood that he had had the use of the farm for a long time, three or
four years, for nothing, and had never payed us the first cent for the use of the
farm. I protested against the injustice of the thing, so he finally concluded to
take Three Hundred and about Twenty dollars. Now when I was drawing the
Notes Mr. Samuel Wood says, draw them running to Theodore (Mrs. Wood’s
son.) Why so, says I? Mr. Wood says I am owing some, and if the Notes run
to him, (Theodore,) they will be safe. So I drew them running to Theodore, as
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desired, and delivered to Samuel Wood in presence of a Justice of the peace. I
do not recollect his name, and Mr. D. Root and Theodore Wood.

Interrogatory 6th.—Did you ever make payable to said Theodore Wood any
other Notes ? if yea, describe those Notes particularly ; also state for what the
same were given, (if any,) to whom given, with whom the negotiations which led
to their delivery was had, and the reasons why said Notes were made and deliv-
ered to the person to whom they were so delivered.

I did make one Note at the same time and place, and for the same purpose, de-
livered at the same time to Samuel Wood, with the others, but duein a month or
two from date. (I do not recollect exactly.) Amount One Hundred and about
Twenty dollars. Negotiation all the same as above; all the same reasons, and
all concerned the same thing.

Interrogatory 7th.—If you state that you gave any Notes signed by you to
Theodore Wood, and if you state that such Notes were given to purchase a tax
title, or to redeemn land in which you were interested from a tax title, state who
owned or held such tax title, and with whom you made the negotiations in re-
gard to the purchase of the same, and state how it was that the person holding
said title held the same, or why he held the same—state fully all you know
about it.

The Notes were given to redeem from a tax title in which I was interested,
and to procure a Quit Claim deed for the same from both Theodore and Samuel
‘Wood, but the tax title was in the name of Theodore Wood, but as Mr. Samuel
Wood had done all the business and said it was his claim anyhow, I had both
sign the Quit Claim deed. Whether Mr. S. Wood said at that time that the Tax
deed was given to Theodore for the same purpose that the Notes were I cannot
swear positively, but it secems from the best of my memory that there was some-
thing said to that effect, but I do know that was the colors he sailed under.

Interrogatory 8th.—It you state that you made Notes payable to Theodore
Wood, describe the same and state, also, whether the negotiation which led to
the delivery of the Notes, was had between yourselt and Theodore Wood, or be:
tween yourself and some other person, and if with somne other person, state with
whom, and why the Notes (if any) were made payable to Theodore Wood—state
tully and particularly.

The description is as near as I can recollect. They were not written for value
received, (for I had not received any value at all, but protested against the un-
just claim through the whole transaction ;) I had had no notice until then, but
what the taxes were all paid, but to the contrary, on enquiring many times ot
Mr. Wood and Mr. Walter Germain, and had been informed every time that they
were paid. Although Theodore Wood was in company with us most of the time
during the negotiation for the Quit Claim deed and Notes, he had no more to say
about it than any son of his age, would be likely to have it not interested—any
more than a son would be likely to have. s

Lzwis MArTIN.

To the introduction of which as evidence the Plaintift objected, because the
same was irrevalent, improper and incompetent evidence, and the Court sustain-
ed the objection, to which ruling of the Court in sustaining said objection, and
in refusing to allow said Deposition to be read in evidence, the Defendant by his
Counsel at the time excepted to.

Samuel Wood recalled by Defendant. (Paper shown witness.) It is my sig-
nature at the bottom of this paper. I delivered the property described in said
paper to the purchaser therein mentioned. The property specified in this paper
was a portion of that left on the farm when Theodore went to the war, and which
I afterwards sold.

Defendant then offered to read said paper shown the witness in evidence, which
said paper is in the words and figures, to wit :
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Given.

Know all men by these presents, that I, Samuel Wood of the town of Win-
field, County of DunPage, State of Illinois, have this 26th day of November,
1862, sold to and delivered into the possession of E. A. Hinckly of the Town,
County, and State aforesaid, the following described property, all being upon
the farm now occupied by me. Seven Cows, twelve tons of Hay, one Sow and
ten Pigs, one Mower and Reaper combined, together with all the appurtenances

thereunto belonging, one Plow, one Horse Hay Rake, and also agree, it being a
part of, and included in the sale, the right and privilege to move into the house
now occupied by e, and also the right to use barn upon said premises for the
benefit of said stock, and also sufticient room in hog pen upon said premises to
keep the above described hogs, also room in Granery to keep grain, also room
in cellar to keep necessaries for family. All stock having the right to run at
large upon said farm. The said Hinckly having the right to enter upon, and take
full possession of the above described property anid premises, the thirtieth day of
November, 1862, for the sum of $160, to be paid to Derby and Barker of
Batavia, as follows: thirty dollars the fifteenth day of May next, thirty dollars
the fifteenth day of August next, one hundred dollars the first day of December,
1863. : i
S. Woon.

Filed, June 23rd, 1863. C. . JOHNSTON, Crerk.

The introduction of which paper in evidence was objected to by Plaintiff, and
the said objection was by the Court sustained, and not permitted to be read to
the Jury, to which ruling of the Court in sustaining said objection, and refusing
to allow said paper to be read to the Jury as evidence, the Defendant by his
Counsel at the time excepted.

William Griftith was next duly sworn who testified as follows:—1I know Sam-
uel Wood and Theodore Wood the Plaintiff. I lived within about one mile of
the farm they occupied. I never knew of Theodore Wood owning any personal
property. I had a conversation with Samuel Wood (Theodore Wood’s father)
after Theodore went to the war, about buying steers, that he afterwards sold the
Defendant Root.

Question.—State what was said at the time you have spoken of having conver-
sation with Samuel Wood in regard to buying said steers by Samuel Wood, as
to the ownership of the steers. The question objected to by the Plaintift, and
the objection sustained, to which ruling of the Court in sustaining said objection,
and refusing to allow said witness to answer said question the Defendant by his
Counsel at tho time excepted.

The Defendants then offered to prove by said witness Griftith, the statements
made by said witness Wood in relation to the ownership of said property made
after Theodore went to the war, and before the said sale to the said Detendant
Root, and while the same was in the possession of said witness Wood. Which
said Court refused to allow to be done, but decideil that all evidence as to state-
ments made by the witness Wood as to the ownership of the said property were
irrevelant, improper and incompetent, and retused to allow the Defendant to in-
troduce any further evidence as to such declarations, to which ruling and deci-
sion of the Court in thus refusing to allow the Defendant to introduce evidence
of said statements of said witness Wood, the Defendant by his Counsel at the
time excepted.

The foregoing is all the evidence introduced in the above cntitled cause.

The said Court then at the instance of the Plaintiff’ instructed the Jury as fol-
lows :— 3

If the Jury believe from the evidence that it Samuel Wood sold the property,
as the property of Theodore Wood, then Samuel Wood cannot set np title in
himself, nor can any person for him, except a Judgment Creditor, and there is
no evidence that Defendant is a Judgment Creditor.
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tend the June term of this Court, that thereupon said witness said, no matter about
that, he would attend the trial if desired, and agreed to attend said Court, and be
present at the trial. That Friday or Saturday before the Monday of Jury trials,
the said witness went away expecting to return on Monday the first day of the
Jury trials ; that this case was called for trial before cases previous in order on the
docket was tried or otherwise disposed of for the term ; thus this Defendant had to
come on this trial before the arrival of said witness, this Defendant not knowing
that said witness was gone from home, but expected certainly that he would be in
attendance by Tuesday morning, to which time said cause in the trial thereof con-
tinued, but Defendant found on Monday night that said witness had not returned,
and therefore said trial was closed without him. That Defendant was not able
to procure his attendance before the close of the trial on Tuesday morning, De_
fendant not knowing where to find said witness, or that Detendant knows of' no
other person by whom the same facts can be proven. That Defendant expects
to procure the attendance of said witness on the trial of the case, if a new trial

can be granted.
Davin Roor.

Subseribed and sworn to betore me, this
30th day of June, A. D. 1863,
C. P. JOHNSTON, Crerk.

And also assigned the following reasons for said motion.

1. That the Court erred in admitting improper evidence on the part of the
Plaintiff.

9. That the Court erred in excluding relevant and proper evidence offered by
the Defendant.

3. That the verdict was against the law and evidence.

4, The Court erred in giving Plaintiff’s instructions.

5. The Court erred in refusing the Defendant’s instructions as asked.

Which motion the Court refused to grant, and entered a Judgment upon the
verdict, to which decision of the Court in overruling said motion for a new trial
and refusing to grant the same, and in entering a Judgment upon the verdiet,
the Defendant by his Counsel at the time excepted, and prays that this his Bill
of Exceptions may be signed, sealed, &c., which is done.

R. G. MONTONY, Junge. [Seal.]

Filed, July 1st, 1863. C. P. JOHNSTON, Crerk.

July 18th, 1863. Appeal bond filed in conformity to the order of the Court,

Errors assigned.—

1. That the Court erred in admitting improper evidence on the part of the
Plaintiff.

9. That the Court erred in excluding relevant and proper evidence offered by
the Defendant. 3

3. That the verdict was against the law and evidence.

4. The Court erred in giving Plaintiff’s instructions.

5. The Court erred in refusing the Defendant’s instructions as asked.

;. The Court erred in overruling Defendant’s motion for a new trial.

PLATO & SMITH,
Attorneys for Appellants.
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STATE OF ILLINOIS,
Counry or KANE,

City of Aurora.
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_ Pleas, before the Honorable

e ) s / é// Z 7// u/ The Judge of the Court of Common

Pleas of the City of Aurora, at a 1(gulm Term of said Court of Common Pleas of the City
of Aurora, begun and held at the Court Room in thg city of Aurora, in said County and

State on the. %//% .Monday (the// ____________________ day) of. ﬁ (o /_,/éﬂ‘/
in the year of Our Lord one thousand eight hundred and cz/ //4/ / £ Zzct. and of the

Independence of said United States the_._@fé ,.ZV év %
//'

Present The Honorable
/é) /< ///// ? { . The Judge of said Court.

.. States Attorney,
Sheriff of Kane County.

.......................................................... Clerk.
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s,

Counry or KANE,

STATE OF ILLINOIS,
8
City of Aurora., ;

Z 7 . 2 A AN ,
I,%/z{z/é,@%/z/}z’// ___________

Clerk of the Court of Common Pleas, of the City of Aurora,in said City, County and State,

do hereby certify that the above and foregoing transeript is a true, correct and complete

Al Vd /’7
copy of the //{éJ (022.070 //; cz A" in a certain cause
lately pgilding in said Court of Common Pleas of the City of Aurora, wherein. .......
, 4 - /’7
V///_/a_-_(/%/féf /////\ﬂ/// _is Plaintiff . and

/% = V4 ’
K27 7 / . ////i‘%/ ok Sl sy | K RS ¢ Defendant = as ap-

pears to us of record.:

Witness, my Hand and Seal of Our
Court, at the City of Aurors, in said County

and State this (Z <7 t/7 day of
7 J 7

/ J 7
e ST 272 A D, 18644

' Z, A .
//Y///%/ //é//‘/7//7///§/ CLERK.




e —————

Court of Commor Pleas, Aurord,

............................................................ Clerk
Fees.

ﬁ }Folios .......... ¢ f’ (4
Cert. and Seals.svo... 3.37
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