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SUPREME COURT OF ILLINOIS.
Third Grand Division.—April Term, 1861.

Jayes WEAR, )

AaroN D. WEAR, and 1
Appeal from County Court

Wasnineron C. WEARr, Appellants. r of Peoria County.

Vs.
Joseenr W. Parisu, Appellee. J
ABSTRACT.

This is an action of assumpsit brought by appellees against appel-
lants, to the July term, 1860, of the Peoria County Court upon the
following note :

\
$1500. Prorra, May 12th, 1857.
One year after date, for value received, we, jointly and severally,
promise to pay to Albert G. Long, the sum of Fifteen Hundred Dollars,
with interest, at the rate of six per cent. per annum, from date.
JAMES WEAR,
AARON D. WEAR.
WASHINGTON C. WEAR.
Endorsed as follows :

w  For value received, I hereby endorse and assign the within note to
Joseph W. Parish.
ALBERT G. LONG.

s,a.5ae The declaration contains two special counts on said note ; also, the
common counts and a count for interest, with copy of account.

Defts. plead the general issue only, with an agreement signed
by counsel for both parties, that Defts, may prove thereunder anything
which they might prove nnder any special plea well pleaded, they to
furnish PIff. with statement of character of defence before first day of
next term.

Jury waived trial by Court at October term, 1860, and judgment for
PIf. for $984,28, and costs.

Motion for new trial by Defts. overruled.

Appeal prayed, and bond filed.

The Bill of Exceptions, filed October 25th, *60, shows that on the
trial PIff. read in evidence the note sued on, with endorsement as above.
This note has also credits as follows, to-wit: Feb’y. 16th, ’59, $600,
and Feb’y. 9th, *60, $300, in all $900 paid thereon.

PIff. here rested.
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Agreement that statement, called for in stipulation, filed with general
issue, was duly furnished to counsel for PIff.

Defts. then called Wm. Rutherford, who testified : ¢TI know Albert
G. Long, the payee of said note. I acted as his agent in taking the
note. I don’t know it is endorsed to PIff. It was endorsed in blank by

%Lyﬁ@g when I had it and sold it to PIff. I purchased it, and owned
it Fcb%‘ual'y 16th, 69, when the $600 was paid. It was then endorsed
by Yesng/T became the owner of it about that time; T sold it to PIff
two or three months before the Three Hundred Dollar payment was
made, February 9th, ’60. I received the money as agent for PIff, and
paid it to him.”” Defts here moved on this proof to strike out the special
endorsement over signature of Long and to exclude said note {rom evi-
dence. Motion overruled, and Defts excepted.

Witness then further testified ¢“That when note was given there was a
sale of real estate, and the note was part of the consideration paid. I
made the sale to Defts ns Long’s agent. A deed of the property sold
was executed at or about time the note was given ; I was not present
when the deed was executed. Tt was made in Memphis, Tennesee, where
Long was. T was in Peoria. I‘had the deed made out in Peoria, sent
it to Long, and it came back executed. I delivered it to Wears. Isaw
the deed at the time ; do not remember whether I readit,” Defts here
exhibited a deed from Albert Long and wife to Defts, dated May 12th,
’57, in which, for the consideration of $2900,00, said Long and wife
convey to said Wears all of lot 6 in block 48 in Munson & Sanfords
Addition to the city of Peoria, in Peoria County, Ill., with full cove-
nants of seizin in fee, general warranty and freedom from incum-
brance

Witness said :  ¢‘I think this is the same deed, I believe it to be the
same I sent to Long, which he returned to me, and T delivered to
Wears.””  Defts then offered and read said deed in evidence against the
objection of PIff. Witness further said: ¢“There was no other consid-
eration for suid note, except the deed, and property then sold by Long
to Wear. The note was not all the considerationp aid by Wears on the
premises. They paid $1400,00 cash on the delivery of the Deed. The
whole purchase money was $2900,00. At or about the time the deed
was delivered and note given, Wears gave mortgage to Long to secure
the note.”’

Defts. here offered and read in evidence a mortgage from Wears to
Long, dated June 25th, ’57, to secure the payment of the note sued on,

This mortgage covers all of said lot 6, in said block 48.

Witness then further testified: <‘Defts. were never in possession of
the part of the lot on the alley. At the time they purchased, the Ger—
man Lutheran Church were occupying and claiming as their own 60 ft.
of said lot on Sanford street, by 60 feet on the alley, had it enclosed and
a church and school house on it, which they still occupy. The part so
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held by said society, was worth, at the time of sale to Wears, without
improvements, $600. The improvements were worth 10 to 15 hundred
dollars.

On cr.-ex. witness testified: ¢¢“That said note and $1400,00 were
only given for the part of saia lot fronting on 4th street by 90 feet deep
on Sanford street.  Wears did not purchase any more of said lot. The
Society were in possession of back part of lot.  Wears knew it and did
not purchase it. A mistake was made in both de:d and mortgage,
which were both made out for the whole lot. They should have been
for 90 feet on Sanford by 50 feet on 4th street. There was a house then
on front partof the lot and a fence dividing church lot from part Wears
bought. I was agent for Long, and knew front part only was sold to
Wears. T put them in possession of 90 by 50 feet which was all they
bought and they still retain possession of this. Wheu the note fell
due, I saw Wears about paying it. Only objection they made was
times were hard and they could not pay.  Afterwards said they
could pay $600 if T would not push them for whole. They paid $600
and I agreed to wait on them, they agreeing to pay ten per cent. on
ballance. I did not know the deed or mortgage called for whole lot till
two years afterwar.s. To all which testimony on cross-examinatio.: Defts
objected. Objection overruled, and evidence admitted. Defts excepted.

Defts. next ealled Alpheus Richardson, who said: ‘I know the lot
in question ; live near it. The church was built on back part of it 6 or
8 years ago, and Wears have never had possession of that part. That
part was, when Wears bought, worth $500 without improvements, and
with them, from $1500,00 to $1700,00.

Henry Story called by Defts., said: ¢“Sixty fect on Sunford street by
50 feet on alley of said lot was worth, at the time of Wears purchase -
$600  Delts rested.

PIF then called Henry Thielbar, who said: I know old My. Wear,
and talked with him a year ago last spring, I went to see him on behalf
of the church, and asked him for Quit Claim deed for the part of the
lot oceupied by the church. Ie said he never bought that part of the
lot, but it was deeded to him, and how it came he did not know. To
this testimony of Theilbar Defts objected. Objection overruled. Defts
excepted.

PIF next called Wm. Schreeder, who said, ¢‘I know Defts. I talked
two years ugo with the old man and one of the sons. T asked what he
would take for House and Lot purchased of Long. Ilesaid $3,5600. I
asked him if he owned the whole Lot. Ile said no. I asked him how
much he owned. Ile said he did not know, but his part was fenced in,
and the other part belonged to a society that meets on it—he did not
know the name, [ told him we owned part of the Lot, but he had a
Deed for xll of it. Ile said he knew nothing about it. Ile hadn’t the
Deed, but would come to Peoria and see about it. Ile came. We
wanted a Quit-Claim—he said he must see his Atty. I saw him after-
terwards, and he said he would fix it. I saw him about a year after-
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o5 wards and he said there was a mortgage and some taxes on the Lot,
and he did n’t know how to fix it. I was one of the Trustees of the
church. Evidence of Schreeder objected to by Defts. Objection over-
ruled. Evidence admitted. Defts excepted.

This was all the evidence.

Judgment for PUf as above. To the rendering of which judgment
Defts objected and excepted.

ASSIGNMENT OF ERRORS.

1. In overruling motion of Defts below to strike out special en-
dorsement and exclude note from evidence.

2. In admitting testimony to contradict the Deed and Mortgage
read in evidence.

3. In overruling motion for new trial.

4. In amount of damages assessed against Defts.

6. In rendering judgment for PIff.

6. In not rendering judgment for Defts.

J. K. COOPER, for Appellants.
Joinder in Error by H. Grove, for Appellees.
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SUPREME COURT OF ILLINOIS.
Third Grand Division.—April Term, 18061.

JAMES WEAR, b

AAroN D. WEAR, and
 Appeql from County Courl
(

WasmiNeroN C. WEAR, Appellants. of Peoria County.

Vs.
Josgprr W. Parisu, Appellee. J
ABSTRACT.

This is an action of assumpsit brought by appellees against appel-
lants, to the July term, 1860, of the Peoria County Court upon the
following note :

$1500. Prorra, May 12th, 1857.
One year after date, for value received, we, jointly and severally,
promise to pay to Albert (i. Long, the sum of Fifteen Hundred Dollars,
with interest, at the rate of six per cent. per annum, from date.
JAMES WEAR,
AARON D. WEAR.
WASHINGTON C. WEAR.

Endorsed as follows :

7 For value received, I hereby endorse and assign the within note to
Joseph W. Parish.

ALBERT G. LONG.

3, 45&0 Lhe declaration contains two speeial counts on said note ; also, the
common counts and a count for intevest, with copy of account.

Defts. plead the general issue orly, with an agreement signed
by counsel for both parties, that Defts. may prove thereunder anything
which they might prove under any special plea well pleaded, they to
furnish PIff. with statement of character of defence before first day of
next term.

Jury waived trial by Court at October term, 1860, and judgment for
PIE. for $984,28, and costs.

Motion for new trial by Defts. overruled.

Appeal prayed, and bond filed.

The Bill of Exceptions, filed October 25th, *60, shows that on the
trial PIff. read in evidence the note sued on, with endorsement as above.
This note has also credits as follows, to-wit: Ieb’y. 16th, ’59, $600,
and Feb’y. 9th, *60, $300, in all $900 paid thereon.

PIY. here rested.
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Agreement that statement, called for in stipulation, filed with general
issue, was duly furnished to counsel for PIfF.

Defts. then called Wwn. Rutherford, who testified : <I know Albert
G. Long, the payee of said note. I acted as his agent in taking the
note. I don’t know it is endorsed to PI. It was endorsed in blank by
Fouag when I had it and sold it to PIff. T purchased it, and owned
it February 16th, ’69, when the $600 was paid. It was then endorsed
by ¥ O“AI became the owner of it about that time ; I sold it to PIff
two or three months before the Three Hundred Dollar payment was
made, February 9th, ’60. T received the money as agent for PIff, and .
paid it to him.” Defts here moved on this proof to strike out the special
endorsement over signature of Long and to exclude said note from evi-
dence. Motion overruled, and Defts excepted. -

Witness then further testified ¢“That when note was given there was a
sale of real estate, and the note was part of the consideration paid. I
made the sale to Defts ns Long’s agent. A deed of the property sold
was executed at or about time the note was given ; I was not present
when the deed was executed. Tt was made in Memphis, Tennesee, where
Long was. T was in Peoria. I-had the deed made out in Peoria, sent
it to Long, and it came back executed. I delivered it to Wears. Isaw
the deed at the time ; do not remember whether I read it,””  Defts here
exhibited a deed from Albert Long and wife to Defts, dated May 12th,
’5T, in which, for the consideration of $2900,00, said Long and wife
convey to said Wears all of lot G in block 48 in Munson & Sanfords
Addition to the city of Peoria, in Peoria County, TIlL., with fall cove-
nants of seizin in fee, general warranty and freedom from incum-
brance

Witness said : ¢TI think this is the same deed, I believe it to be the
same I sent to Long, which he returned to me, and I delivered to
Wears.””  Defts then offered and read said deed in evidence against the
objection of PIff. ~ Witness further said: ¢“There was no other consid-
eration for said note, except the deed, and property then sold by Long
to Wear. The note was not all the considerationp aid by Wears on the
premises. They paid £1400,00 cash on the delivery of the Deed. The
whole purchase money was $2900,00. At or about the time the deed
was delivered and note given, Wears gave mortgage to Long to secure
the note.”

Defts. here offered and read in evidence a mortgage from Wears to
Long, dated Juune 25th, 57, to secure the payment of the note sued on,

This mortgage covers all of said lot 6, in said block 48.

Witness then further testified: ¢Defts. were never in possession of
the part of the lot on the alley. At the time they purchased, the Ger—
man Lutheran Church were occupying and claiming as their own 60 ft.
of said lot on Sanford street, by 50 feet on the alley, had it enclosed and
a church and school house on it, which they still occupy. The part so
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sa held by said society, was worth, at the time of sale to Wears, without
improvements, $600. The improvements were worth 10 to 15 hundred
dollars.

On cr.-ex. witness testified: ¢“That said note and $1400,00 were
only given for the part of said lot fronting on 4th street by 90 feet deep
on Sanford street.  Wears did not purchase any more of said lot. The
Society were in possession of back part of lot. ~Wears knew it and did
not purchase it. A mistake was made in both de:d and mortgage,
which were both made out for the whole lot. They should have been
for 90 feet on Sanford by 50 feet on 4th street. There was a house then
on front partof the lot and a fence dividing church lot from part Wears
bought. I was agent for Long, and knew front part only was sold to
Wears. I put them in possession of 90 by 50 feet which was all they
bought and they still retain possession of this. When the note fell
due, I saw Wears about paying it. Only objection they made was
times were hard and they conld not pay. Afterwards said they
could pay $600 if I would not push them for whole. They paid $600
and T agreed to wait on them, they agreeing to pay ten per cent. on
ballance. I did not know the deed or mortgage called for whole lot till
two years afterwar.!s. To all which testimony on cross-examination Defts
objected. Objection overruled, and evidence admitted. Defts excepted.

Defts. next called Alpheus Richardson, who said: ‘I know the lot
in yuestion ; live near it. The church was built on back part of it 6 or
8 years ago, and Wears have never had possession of that part. That
part was, when Wears bought, worth $500 without improvements, and
with them, from $1500,00 to $1700,00.

Henry Story called by Defts., said: <“Sixty feet on Sanford street by
50 feet on alley of said lot was worth, at the time of Wears purchase
$600  Defts rested.

PIff then called Henry Thielbar, who said : ¢l know old Mr. Wear,
and talked with him a year ago last spring, I went to see him on behalf
of the church, and asked him for Quit Claim deed for the part of the
lot oceupied by the church. Ile said he never hought that part of the
lot, but it was deeded to him, and how it came he did not know. To
this testimony of Theilbar Defts objected. Objection overruled. Defts
excepted.

PIf next called Wm. Schroeder, who said, ¢TI know Defts. I talked
two years ugo with the old man and one of the sons. T asked what he
would take for House and Lot purchased of Long. He said $3,600. I
asked him if he owned the whole Lot. IIe said no. I asked him how
much he owned. Ie said he did not know, but his part was fenced in,
and the other part belonged to a society that meets on it—he did not
know the name, I told him we owned part of the Lot, but he had a
Deed for «ll of it. He said he knew nothing about it. IIe hadn’t the
Deed, but would come to Peoria and see about it. Ie came, We
wanted a Quit-Claim—he said he must see his Atty. I sdw him after-
terwards, and he said he would fix it. I saw him about a year after-
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o5 wards and he said there was a mortgage and some taxes on the Lot,
and he didn’t know how to fix it. I was one of the Trustees of the
church. Evidence of Schreeder objected to by Defts. Objection over-
ruled. Bvidence admitted. Defts excepted.

This was all the evidence.

Judgment for PIUf as above. To the rendering of which judgment
Defts objected and excepted.

ASSIGNMENT OF ERRORS.

1. In overruling motion of Defts below to strike out special en-
dorsement and exclude note from evidence.

2. In admitting testimony to contradict the Deed and Mortgage
read in evidence.

3. In overruling motion for new trial.

4. Tn amount of damages assessed against Defts.

5. In rendering judgment for P

6. In not rendering judgment for Defts.

J. K. COOPER, for Appellants.
Joinder in Error by H. GrovE, for Appellees.
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SUPREME COURT GF ILLINDIS.
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Aarox D. Wear, and ) Appellants.
Wasnixeron C. Wear,
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ABSTRACT.
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