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IN THE SUPREME COURT OF THE STATE OF ILLINOIS.
Ottawa, April Term, A. D. 1864.

CHARLES BALLANCE,
vs. In Forcible Entry. Lirror to Peoria.
GEORGE LEONARD.

ABSTIR ACT.

On the 4th of June, 1861, plaintiff brougzht an action of foreible entry, before a justice
of the peaco of Pcoria County, asainst defendant. A trial was had, and verdics and
Jjudgment for plaintift; from which the defendant appealed to the Circuit Court, where
a trial was had, and verdict and judgment for defendant, from which plaintiff sued out
a writ of' error, to this conrt.

The complainant scets forth, in substance, that piaintiff owns in sce simple, the S. half
of the S. W. fr. qu. of see. L, L. 9 N. ot R. 8§ 13, o 4th principal meridian, and had been
in the peaceable possession, by his tenants, for about seven years, under a purchase
from R. Rouse, who held under the patentee, and also under a tax title.

That defendant, while plaintiff was in possession, and while no entry had been given
him by law, entered said premises, without the consent, and against the will of said
plaintiff, and still holds the same. 1t also sets forth that @ demand in writing had been
made for the possession, which had been disregarded.

Deeming any notice to quit, in such a case, unnecessary, I omit in this place, both
the notice and the evidence to sustain it.

Rudolphus Rouse proved a deed, exceated by him and others, on the Ist day of
August, 1853, to the plaintiff, for the land in controversy, and also the N. W. qr. of sec.
23, in the same township.  This.deed was recorded in the proper silice, on the 20th day
of August, A. D. 1855.

Said Rouse then testified, that at the time said deed wias executed, there was a dwell-
ing house, garden, ficld and tenant, on said N, W. qr. of scetion twenty-three.  Wit-
ness leased bnth said part of scetion twenty-three, and said South halt of the S. WV
quarter of secction fourteen, to a man by the name ot Miller, who built & house on suid

. N. W, 28; and fenced and caltivated o portion of it, an | lived on it sor some time.* Mil-

ler then leased it to another man, he thinks one Parker, who lived there for some time.
Witness had sold said land to suid Ballance some time before the execution of said decd:
he thinks a year before. IJe paid witness & part of the purchase money, when the sale
was made, and witness exceuted to him a title bond, and when the last of the mouney
was paid, witness made him a deed, the one above named, signed also by John Ilamlin
and Mrs. Rouse. Witness had leasod to swid Miller two or three years before he sold to
said Ballance. He put suid Miller in posssssion ,to protect the timber, on said S. half of
said 8. W. qr. of sce. 14, a3 well as said N. W. of said sec. 23 : not against the claim of
said Bartons, in particalar, for witness did not then know they pretended to claim it.
Miller was to protect the S. half of'S. W. of 14 against timber thieves generally; aad for
protecting it witness permitted him to cut down to sell any dead wood on said first de-
seribed tract, and supposes he did 50, as witnes saw him hauling wood to Peoria to sell.
He also had witness' permission to maie rails there. The same house that Miller built
on said land, was still standing there when witness sold to said Ballanee, and put him
into possession. There was no ono else in possession of said land, when witness sold
to said plaintiff. Thore was no othor heuse on it. When witness returned from New
York, in the full of 1853, he saw indications of a house, of some kind, having been
thero, to wit: on said S. & of S.W.of sec. 14, but there was none there then, nor any person
living on said tract. Witness never, at any time, saw any one in possession of any part
of said land, except his tenants.  When witness sold to said Ballance, there was no ono
in possession of said land, claiming adversely to him. Gaskill was at one time in pos-
session of one of the cubins, witness had on said land.  There were two cabins belong-
ing to witness on said laud. Ile does not remember which cabin Gaskill lived in, nor
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when he left there. He promised to build a cabin, but did not. Witness pul him into
possession to protect the land. When witness sold to said Ballance, there were about
six acres of land fenced in, on the N. W. qr. of sec. 23.  As long ago as 1833, witness
commenced making efforts to buy said land. At first he could only buy a fourth in-
terest. Both these tracts were laid out, by the proprietors, into lots, blocks and slrects,
and called the town of Detroit, and the lots were sold as town lots, and they wero dealt
in as a matter of trafic; and that they were so laid out and dealt in, was a matter of
public notoriety in the vicinty. Witness {rom time to time, as he could make favorablo
bargains, bought up nearly all said lots. Ile was about twelve years doing this, during

/ 2 ;2 Which time he never heard of either of the said Bartons setting up any claim to said

3 ground or any part thereof. Tho plat of said town was a matter of record. Said two
tracts adjoined ocach other, an the streets ran through both. There are 120 acres of the
N. W. of' sec. 28—sece. 14 lies North of it. Jnow Vinzent Barton. Understood that he
and Augustus Langworthy both claimed the South-west of sec. 14, and divided it, Bar-
ton taking the N. half, and Langworthy the S. half.  There was no one in possession of
the S. half of S. W. of sce. 14, since witness became acquainted with the land, in 1833.
There was the remaias of an old house, and some rows where corn had grown, when he
(witness) came to this part of the country. Knew of no one being in possession of said
tract previous to 1853 ; nor does (witness) beliove any one could have been without his
knowing it. Never know that any of the Bartons claimed the said land, or any part of -
it, from 1833 to 1853, or some time not fur from that date, when witness went to the //Y4 ._U
collector’s office to pay his taxes, on said land, but was informed by the collector, that
Wm. C. IL. Barton had paid them. e went to said Barton and asked him why Le had
paid them, and he answered that he claimed the land.  Witness claimed to own and
be in possession of the whole, and treated the whole as one tract. Intended to make o
farm of the whole; and for this purpose vacated the town plat of Detroit. 'The Bar-
tons never claimed the S half of the S. W. qr. of sce. 14, after witness had any interest
in it, nor was there any dispute about it, between them and witness.

(7 Archibald Casey said he had lived nearly five years on the N. W. qr. of sce. 23; and
has about 25 acres under cultivation, and is tenant of plaintiff Ballance. The defend-
ant, George Leonard, lived there before witness. He lived there two or three years. Ho
had left there a year or so before he went upon the S. half S. W, qr. of sec. 14. Ieard
him say he was Ballance’s tenant, and have no doubt ho was. He now lives about one-
quarter of a mile North of where witness does.  Witness has known the land in dis-
pute since 1856. Witness assisted Russell, the county surveyor, to divide tho tract into
three strips of 80 rods wide, or fractional 80 acre tracts. As thus divided, witness is
on the South tract; said Leonard on the North tract, and Dennis Murphy on the tract
between them. Have lately heard said Leonard say plaintiff was not his landlord, but
that said Barton was. Suaid Lconard built the house he now lives in, in the spring of
1861. Before witness lived where he now does, he had been employed from Maveh,
1856, as foreman on the railroad that runs through said lind.  Witness never saw any
house or fencing on the S. half of S. W. qr. of scc. 24, nor any one living on it, before
said Leonard took possessiou of it, in 1861.  On the land where said Leonard built, and
which is referred to as having been cleared, there were sumac grubs, and young trees
taller than the witness. Witness was put into possession by plaintiff, and plaintiti’s son-
in-law, Webb, to hold possession of the picce in sce. 14, as well as that in see. 23, and
with the privilege of extending his improvement upon the whole, as fast he could.—
Witness cut fire-wood on the S. half of S. W. qr. of scc. 14, before said defendant moved
onto said tract. Witness, by agreement with his landlord, was to protect said land in
dispute from trespassers.

/4  Plaintiff here rested, and defendant commenced.

At defendant’s request, plaintiff admitted that when defendant took posscession in the
spring of 1861, it was as the tenant of William C. 1L Farton, Jonathan Barton, Simcon
Barton and Lemuel Barton.

{2 /4 Ho proved by Moses Stringer, that he lives at Prospect ILill, but has been acquainted

with the land in dispute for 80 years. There was a person living in a house on the up-
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per 2D [which is not the one fn dispute,] wihien Le st snew 1t No oue lived ia the
house Leonard lives in, before he did. 8, 10 or 12 years ugo, Langley lived in a log
lionse there. It wus on the same tract of land that Lieonard’s house is on. At that
time, there was about an acre and a balt improved. Leonard’s bousc is close by that
cieared land, if not on it.  Does not remember when Langley left. Tfinks it 8 or. 10
years ago. Langley lived there w year or more. Cannot say how often Le saw him.
Langtey went to Beardstown, aid then the house was taken away. It was a log house.
Witness did not go by until some time after the house was taken away:. Langley had a
wife and some children, and after the house wis torn down, or burnt down; he built,
and for a time lived in a board shanty. Believes he was there three or four years, but
witness memory of dates not good. Does not know what part of the section Langley
lived on. Rouse had an improvement on sec. 28, near the 8pring.

/4~ Thomas Essex does not know the number of the quarter section, but he knows thag
in 1851 or 1852, Langley lived on the place where Liconard, now lives, and had three or
four acres under caltivation.  In 1851, the house looked as if it had been built a year
or two.  Cannot say who lived in it before.  Dickison built near the road, in 1845°or
1846, 230 or 300 yurds from Langley's. It was N. B, but L do not know which half qr.
it was on. Hoard him say he leased from Barton boys.  Vincent Barton lived on the
liast side of the road, near the Moran house.  Dickinson's house about o half a mile off.
Vincent Barton built about a quarter of a mile from Dickinson’s house. There was no
house on the West side of the road, when witness helped old man Barton cut whoat.—
After Barton’s death Elson lived there, then Dickinson. Langley in the vicinity, but
does'not remember King nor Anderson, but witness was not in that neighborhood tor
threo years, and oven for five years at a time. Does not know on what quarter section
Barton lived. The improvements all-along together, except as the road divided them.
When be helped Barton cut wheat, he said he was a tenant of Honry Stillman.  When
[ say Dickinson house, I mean the house across the road, opposite the Moran house.
Dickinson’s ficld adjoined Barton's, Langley's did not. Dickinson afterwards, in 1844
or 1845, built at the lower ¢nd of the ficld. Langley built in 1851 or 1852,

/¢ Enos Clifton lives on La Salle Prairie, but is acquainted with the said S W, quar. of
sec. 14, Lace Dickinson first lived on the North side of the tract, opposite the Moran
house. Thinks the house was torn down, and removed to the lower side of the cleared
land. Dickinson cultivated four or five acres West of tho road, South and West of the
house. The house where Leonard now lives, near a quarter of a mile from Dickinson’s
second placo. It was Iast of South  Leonard's house is near where Langley’s was.
Langley had two or three acres cleared. He lived there two or three yoars, but eannot
tell when he went away. Ileard Dickinson say while in possession, he was the tenant
of the Barton boys. That was when he lived at the second place. Do not know the
year. Langley, while in possession, admitted the same thing, but cannot tell when.

Miller built on N W. 23.  Knows of no one occupying said land after Langley left,
until Leonard entered. Cannot say he has seen cither honsein ten years. Dickinson
improved Barton’s place. llis house adjoined Barton's field. He made no improvement
down there. Both houses were in the same half’ quarter section, or fractional cights
acre tract. Witness helped Langley raise his house. At that time Langley was living
in the house Cusey now occupies, and witness, on that day, took dinner with said
Langley, in said hiouse. Nothing was then said about the ownership of the land, but
Langley afterwards said he rented of the Bartons.

'8 Defendant then read. agaiust the objections of the plaintift, a deod from the Mavshal
of Illinois, dated Dec. 28, 1844, (o Jonathau, William C. I1., Lemuel and Simeon Barton,
for the said S. W. qr. of sce. 14; which deed recites a judgment entered agninst Au-
gustus Langworthy, at the December term of the U. S. Court, for 1837.

John McAndy helped Leonard to build his house. There were a fow acres round the
house that appeared to have been cleaved. Where they built were some foundation
‘ogs of a house, which were rotten.  Where the land appeared to buve been clearced, the
bushes had grown up as high as his head. No one was oceupying that land when they
built the house, nor was there any improvements of any kind on it
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Dorendant vested, and plaintift called Willinm Parker, who testified that Miller leased
of Rouse the land on which Casey lives. Miller cleared and fenced & portion of said
land, and built a house on it,and cuntand hauled a considerable quantity of wood from it
to Peoria, and then sold out, and assigned said lease to witness. Miller went into pos-
session some time previous to 1848, for it was in 1848 he soid said lease to witness.—
Witness being then engaged in tending o ferry, near by, under a lease that did not ex-
piro until the first of April, 1849, let Langley into the house, and he occupied during
the winter of 1848, and until the latter part of April, 1849; at which time Langley lert
that house, and moved into:the vne he had built on the next adjoinir.g quarter section,
up the river. Witness went to the ferry to live in 1837, and has been well acquainted
in the neighborhood ever since. After living in said house, under said lease, somotime,
he sold out to said Dickinson, and one Clark. Clark paid a horso on account of said
purchase, and said Dickinson took possession of suid house built by said Miller, and lived
there until said Ballance, who had bought out #uid Rouse, put said George Leonard into
possession of suid premises, as his tenant.  Dickinson built on the tract next North.—
Thinks Langley lived there five or six years; yet does not know in what year he moved
away. The lease to Miller was for five years. Witness lived there a year. Let Lang-
ley in under Rouse’s lease. Ile hauled wood to pay the rent. Witness had notbhing to do
with the upper quarter section. Thinks, but does not know, that Miller had nothing to
do with it. Never heard Rousc say he owned any part of sec. 1t. Thinks Langley
kept possession as late as 1855, but does not know in what year he left. Dickinson, be-
fore this, occupicd another 40. It was North—at the North-west corner—at the far-
thermost end of the tract,

Dennis Murphy had assisted to survey the land in dispute, and proved the correctness
of a plat, which is embodied in the record, showing how the three cighties adjoin each
other.

Humason testified that he and Langley were both fishermen, and acquaintances. Heé
knows that Langley left the place where be lived in the fall of 1851 and 1852, or in the
fall of 1852 or 1853. Lace Dickinson hived from three to five years, between 1851 and
1856, within the bounds of the land Dr. Rouse claimed, but-in no part of scction fourteen,
but at tho place where Miller improved, and where Casey now lives.

Dr. Rouse again called. The improvement made by Lace Dickinson, was on no land
claimed by cither him or the Bartons.  Witness, like others, supposed a part of said
Dickinson’s improvoment was on the land now in dispute, and procured it to be sur-
veyed, to ascertain that fact, but found from actual survey, that no part of said im.
provement was on any part of said section 14, although it was near by. This was when
he lived West of the road, and near the bluff. Thirty years ago, there was a small
place cleared on the East side of the road, on the land in dispute, which had thon the
appearance of having been cultivated, and having had a house on it, but no one had
lived on, enclosed or cultivated, any land there within thirty years. Witness Parker is
mistaken in supposing he was not bound to protect the lund in dispute, as his witness's
tenant, because when he-received the premises from said Miller, to whom said Rouse had
{et them, ho was bound by the covenants in said Miller'’s lease; and it was expressly
provided in said lease, thut said Miller should protect the land in controversy in this
suit, from trespassers and timber thicves. Said leuse did not provide against the claims
of said Bartons, in particular, for witness bad no idea they claimed it, but against tres-
passers gonerally.

Plaintift then asked said witness the following question: “ Do you or do you mot
know tbat when you sold said premises to said plaintiff, and put bim in possession, as
aforesaid, there was no one in possession of suid premises, or have you or not any
doubt upon that subject ?” But the defendant objected to the answering of said ques-
tion, which objection the court sustained, and refused to let said question be answered ;
and said plaintiff excepted. i :

After verdict and judgment, said plaintiff filed an affidavit, setting forth that he had
learned since the trial, and (which he did not know when tbe cause was tried,) that said
Archibald Casey, as the tenunt-of suid plaintiff, was in tho possession of the premises
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in question, (when said Leonard entered on the saee,) by residing on the said N. W. of
sec. 23, and being engaged in culting and piling cord-wood on said 5. half of S. W. of
14, and making fence rails thereon; and that at that time he ha i a considerable quantity
of wood piled there, and that defendant knew said witness was cutting wood and rails
thercon, and had said wood piled there when ho entered thercon.

Also that since said trial, he had learned by one J. S. Greenleaf, that he has been ae.

quainted with the premises in dispute fur a period of nineteen years, and knew suid
Langley, and knew when he left suid premises in dispute, and it was in the full of 1853.
That witness was much in the habit of passing about and over said land, for the space
of nineteen years, and never knew of any one residing on said land, during said time,
except said Langley and Leonard.
Also that since said -trial, he has learned that he can prove, by one William Paliner,
that he has been intimately acquainted with the land in dispute, for about 28 years;
and by one John Schlcigle that he has been acquainted with it for 13 years, and that
they both knew said Langley to be in possession [by residence] of said premisos in 1853,
but never after 1853,  That Langiey was the only man they ever knew to reside on said
land before said Lieonard took possession of it, and that they both knew said land so
well, and passed over it so often, that in their opinion, no one could have lived on it
without their knowing it. Upon this affidavit plaintift based a motion to open up said
judgment to give an opportunity for a motion for a new trial, on account of newly dis-
covered evidence, but the court overraled said motion, and plaintiflt excepted.

VHE BRROKS ASSIGNED ARE:

1. The court erred in ruling out proper evidence, offered by plaintiff,
2. In letting in improper evidence in behalf of defendant.

3. Inrefusing to give proper instructions asked for by plaintiff.

4. Ingiving improper instructions in behalf of defondant.

5.

The verdict was palpably, and at first blush, contrary to the evidence in the case.
6. Upon the whole case, the judgment ought to have been for the plaintitt, and
not for the defendant.

The deed from the marshal 1o the Bartons was improperly given in evidence. It
could not bo given {in evidence as paramount title, because the proceedings on which
it was based were not only void, bat were unt given in evilenco in this proceeding  Nor
could it be given in evidenco to show the extent ot possession ; for no possession on the
part of the Barton’s hal been provel firon the dite of the dewul in 1844, until 1861,
when Leonard took possession, sixteen and a half years: during all of which time the
property had been in the actual possession, by residence, ot the tenants of Rouse and
Ballance.

The ancient possession of Vincent Barton, anl hii tenant Dickinson, and the contro-
versy between Vincent Barton and Langworthy, and the division of tho land between
them, took place before the date of suid deed.  All the possession Dickinson ever had
in that neighborhood since, wus a3 the tenant of Rouse, exeept at one time he made an
improvement just over the line, on the N. B corner of see. 22, and was supposed to be
on tho land in dispute until Rouse had the lines run, and ascertained the mistake. "Chat
no one had occupied the land in dispute, at the apper plave where Langworthy had im-
proved for more than thirty years, is positively proved by Dr. Rouse. And that no one
had occupied the lower place where Langley lived, is proved by all tho witnesses.
Casey and McAndy both testify that although the land had the appoarance of having
been cleared, it was grown up with bushes and young treos hicher than their heads,
The fact ig, as testifiod by saveral witnesses, that Langly left the place in the full of
1853, which left an interregnum of sevon and a hall’ years Letween the abandonmont of
Langley, and the possession by Leonard, during which time thoso bushes could have
grown up.

- But there was no legal proof that cither Langloy or Dickinson was eveor the tenant of
tho Bartons. Then here is o deed dated in I8LL given in evidence to explain the extent
of a possession taken in 1861, and taken too against an adverse possession of many
yeurs stunding.

Dr. Rouse had owned the property in dispute, and knew all the facts pertaining
to it, unless his other employments had dimmed his recollection ; and it was important
to know whether thiswasso. IIence the question, whether he had “any doubt on the sub-
ject 7”7 This question ought to have been answered, that the jury might have known
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what weight (0 give bhis testimony. This was not a leading question. It was asked
in tho alternative.

A cursory examination of the ovidence will show that this verdict was altogethor un-
sustainable. There was really no ovidenco to sustain it. [First let us sec what oppor-
tunities the respective witnesses had to know the facts about which they testiticd, and
then what they really did testify.

1st. Dr, Rouse had been intimately acquaintod with the property in dispute for thirty
years, during the most of which time he owned it.  1le has had several tenants on the
land.  Ilas surveyed it, &e.

2nd. Archibald Cascy bad lived on the land about five years, and had passed over it
us o vail roud “ boss ” every day for threo years before that, making about eight years
list past, he had been intimately acquainted with it.

3rd. Henvy Humason had been for many years a follow fisheran with Langley, and
was intimately aequainted with the property.

4th. William Parker had been acquainted with the land in dispute for twonty-sevon
yours, [for some years ho leept a forey on adjoining land, and at one time was a tenant
ot Dr. Rouse.

But mark the testimony on the other side.

Not one of the witnesses introduced by the defendant, except MeAndy, whose evi-
dence was against him, had the means of knowing much about the matter, or any
circamstances to cause him to remember it.  Instead of calling for witnesses, men who
had lived in the immediate vicinity of the land in dispute, ho called men who had nover
lived there. Moses Stringer lived at Prospect Lill, and he admits that his memory is
not good, and that he does not know on what part of the quarter section Langley lived.

Thomas lissex did not hive in the neighborhood, and was from three to five years
together without secing the place, and neither knew what quarter section Liangley nor
Vincent Barton lived on.

linos Clifton lives nowhere about there, but in Lasalle Prairie, and cunnot say he has
seen either house in, ten years.

But none of these witnesses prove a single fact inconsistent with the plaintiff’s right
to recover. Noune ot them contradict the testimony of Rouso and Casey, for instance,
respecting plaintiff’s possession. Not one of them proves that defendant’s landlords
cver had possession until they put him in in 1851, Nothing said about Vincent Barton
has anything to do with the ease, for in the first place, he is not a party to the record,
nor does defendant claim under him. 2nd, ho was dead bofore the title under which
defendant c¢laims acerned.  3rd, he admitted he held under a difforens title: under one
Stillman.  4th, It is in proof that o dispute arose betweea him and Langworthy, under
whom plaintitf claims, which dispute resulted in o division ot the land, snd the relin-
quishment ot the part in dispute to Langworithy; so there was an end to his possession,
it ho ever hal any.

Nov can anything said about the possession of BPickinson cut any figure in the case.
[Le was at fvst Vincent Barton’s tenant, but that was on the upper half, and before the
division between Vincent Barton and Langworthy, and before defendant’s title ac-
crned.  When he lived west of the road he was on land not claimed by cither party, as
Rouse explains.  When he lived near the spring, in the house Miller built, he was the
tenant ot Rouse, as shown by Parker.

Nor cin the testimony with regard to Langley's possession be more availing to de-
fendant. In the first place, it is proved by Parker that he was Rouse's tenant, and
must so remain until he repudiates his tenancy. ‘Lhe only nretense of proof to this
effect is that he admitted himself to be the tenant of the Barton’s; but this was not the
bost evidence of the fuct. Although Langley may have admitied this fact, to injure
Rouse, he perhaps would not have sworn to it, or it he would he may also have given
such a statement, in corroboration of Parker's testimony, as would show that he was
boand to Rouse, and conld not legally have attorned to the Bartons. Langley should,
have been produced as a witness or his absence accounted for.

But Langley lett in the tall of 1853, and even it ho was tho tenant of the Bartons
they were out of' possession from then until 1851, nearly cight yoears.

On the guostion of the actual possession on one tract carrying with it legal possession
of the other, see Liwing’s Lessce vs. Burnett, 11 Pet. 41; Williams vs. Ballance, 23 11,
197 ; Gregg et al. vs. Forsyth, 24 Ilow. 179; Greggas. Tesson, 1 Black’s U. S. Rep. 150.

The newly discovercd evidence of Casey, that he was in possession of the land in
dispute, when defendant entered in 1861, by having cord svood piled on it, that he had
made thore, and rails that he had split, and that defendant knew it; and the testimony
of Greenleaf, Palmer and Schleigle that Langley left in 1853, and that tho promises
were unoccupied, except by plaintift’s tenants, until defendant took possession in 1861,
is evidence upon which the court onght to huve opened up suid judgment, to give an
opportunity for a motion for & new triul.—Guyott es. Burns, + Wen. 549.
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In the case of Baker vs. Pritehett, 16 11l 36, the court say, ¢ Whero a verdict is erron-
-eous and manifestly against the evidence, a new trial should be granted.”

In the case of Schlencker vs. Risely, 8 Scam, 483, they say, « The law intends that
every man shall have a fair trial, and if any misfortune or nccident, without any fault
on his part, a party has been unable to present the merits of his case beforo the jury, as
& goneral rule, the court will allow him another hearing, upon such terms as may be
deomed cquitable. In the samo case, page 487, the court say, « It is not always a fatal
.objection to a new trial that the nowly discovered evidence is cumulative, as where it is
-ot a decisive and conclugive character, of itsclf, without the aid of other evidence, to
the same point; and where that point was not satisfactorily made out on the formor
itrial. - Nor is evidonco necessarily cumulative because it tends to support a point to
-which some sort of evidence had becn given on the former trial.”

In Gordon ws. Crooks, 11 Ill. 142. tho court say, “ Wheon it is apparent that tho jury
cither mistook the evidence, or that they misundorstood the law as applicable to the
evidence, a new trial will be granted.”

In Schwab ys. Gingrich, 18 L1l. 697, tho court say, “ Where the verdict of a jury is
-manifestly against the evidence before them, a new trial should be granted.”
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