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Plaintiffs in Error. ' -

V.
LawreNnce KenNeDy, - :
: Defendant in Error.

DEFENDANT'S BRIET,
I.

* The verdict is fully sustained by the evidence.

o)

In May, 1862, Dole & Sweet formed a co-partnership in the
milling business at Chicago. About the middle of the following
- November, Dole sold, or prentended to sell, out his interest to
Sweet, who continued the business until the 28th of January 1863,
when having sold, or pretended to sell out to Dole, he absconded,
leaving Dole in possession of a mill filled with gr;ﬁn, yet unp:ﬁd
for. About ten days previous to this time, Sweet commenced pur-
chasing grain largely, and hauling it to the mill. A great many
teams, including two whiclf belonged to Dole, were engaged in this
work, and so great and unsual was the activity about the mill, that
it excited the attention of outsiders. The mill usually contained
but a small quantity of gm_in, but at the time of the transfer to
Dole, was filled to such an extent, that grain was stored in the cel-
lar and other unusual places.
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The grain was purchased for cash; and in pursuance with the
custom at Chicago on sales to millers, was to be weighed by Sweet,
at the mill and certificates of weight given to the sellers.

Several days were occupied in delivering the grain, the last load
of the lot in question, having been delivered, as appears by the
weight certificate, on the 28th, the day that Sweet absconded.

Sweet was not seen at the mill during that day—although the
parties who sold the grain were in pursnit of him—until evening,
after the close of business hours, he and Dole, and their witnesses,
Geymer and Andrews, met for the purpose of the pretended assign-
" ment—an assigment by which it was arranged, that Dole should
succeed to the business, and get back not only the mills and all the
machicery—on which several thonsand dollars had been invested
while Sweet had it—but also the unpaid for grain, under the form
of a purchase, the consideration of which, was, it is claimed, the
surrender of Sweet’s notes and chattel mortgage, given on the
transfer of November 17th, and certain other pretended claims*
amounting to about one thousand dollars. A warchouse receipt,
given, it is pretended, by Sweet at the time of the transfer to
him, on grain then in the mill, and io’ be ground up, and which
was purchased before that time, by the firm of Dole & Sweet, Dole’s
demand note fo7:,$i,500, which is still unpaid, and the assumption
of certain claims against Dole and Sweet. An arrangement by
which not a dollar in money passed between them, Sweet escapes,
and Dole now claims to hold the property.

After the pretended sale from Dole to Sweet, Dole continued to
be seen at the mill. He had no other place of business. His
teams were employed there. Andrews, his brother-in-law, was

~ book-keeper, and boarded in his fam#ly. Dole and Sweet were
still seen on change together, and but a few days before Sweet ab-
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everything connected with the transaction was calculated to show

3
sconded, Dole was heard to urge him to buy (abstract 5 and 6,
record 26). : ‘
Dole knew, of course, the usual quantity in the mill, the man-
ner ot doing business, the custom of taking the miller’s weights ; :

him, if he did not already know, that Sweet was defrauding the .
parties who sold the grain. Besides, his own witness, Andrews,

was obliged to admit that he told him, that persons were there to

get pay for the grain on the 28th, and that he did not know that it

was paid for (Abstract 16, record 71).

It will be seen, therefore, that &d was not a purchaser in good
faith, and that he helped to carry out the fraud, if he did not assist

~

also in planning it.

His conduct in buying the corn which Boynton had taken out of
the mill on a writ of replevin, and pouring it back into a pile with
other corn, shows how he regarded his purchase from Sweet (ab-
stract, 16, record:71).

II.

The verdict was sufficient in law.

It disposed of all the issues.

The pleas to the count in replevin were—

1. Non cepit.

2. Property in Dole.

8. To the count in trover—not guilty.

The verdict was :

¢« We, the jury find the defendants gliilty—‘—damages assessed to
“one cent. We also find the property in the plaintiff” (abstract,
23, record 127). Guilty or not guilty was the only proper verdict
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under the plea of non cepit—as well as on the count in trover.

The plea of property in Dole is answered by the latter clause in.

the verdict.

Thus the verdict covers the whole case.

It may be admitted, that the jury would have been justified in
allowing further damages on the count in trover; but that they did
not, is surely no cause of complaint, by those wno thereby escaped
a larger verdict ; nor will the court, at their instance, disturb it,
although they may not know the precise manner in which the re-
sult was reached. £

. ~3Q u

Butif the verdict as recordeton page 17, of the record (abstract
2) finding the issues of the property for the plaintiff, and defend-
ants guilty of detaining the same, etc., instead of a general verdict
of guilty as rendered, is to govern, the judgment should not be

disturbed.

At common law, the gist of this action is the tortious taking.
Under our statute, which has enlarged the remedy, it is the deten-

tion.

The present declaration was in the cepit and definet, and the
plaintiff entitled to recover for a detention simply. The plea of
non cepit therefore, did not cover the whole declaration, and pre-

sented an immaterial issue which may be disregarded.

Ames v. Sinnot, 4 Scam. 445, 448.
Woodward v. Woodward, 14 Ill. 468.
Gotloff v. Henry, 14 Il1. 384.

4 Black. 304.

Marston v. Baldwin, 17 Mass.. 605.

If, as the plaintiffs contend; it applied to the issues on the count
BT i in replevin alone, it is an acquittal on the count in trover.

o
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Sloltz v. The People, 4 Scam. 168.
Wilderman v. Sandusky, 15 Ill. 59.

If the plaintiffs desired an apportionment of the costs, they should
have made a motion, for that purpose, in the court below, in whose
discretion this subject is left by the statute.

Purple Stat. 275, chap. 26. sec 9.

{HIF LS

The judgment is not erroneous. -Itis in the usual form, and fol-
lows the verdict, as rendered. It directs that the plaintiff have and
retain possession of the goods replevied, and recover of defendants
his damages of one Mt, together with his costs, ete. (Abs. 3, rec.
19.)

No objection is made to the form of the judgment in the list of
the errors assigned.

|

IV.

The books of Dole & Smith were properly excluded.

They were inadmissible to show the respective contributions to
the original capital stock of Dole & Co., as against str angers.
They might be used agamst but not for, the plaintiffs, on this ques-
tion.

The entries were made by the defendants, or Dole alone, in his
own favor, in the absence of the plaintiff, aud had no connection
with the ownership of grain; they were immaterial,_and not the
best evidence. If, as Andrews said, they showed correctly the

amount each contributed,-he must have known this fact independ--

ently of the books, and it should have been called out from him.,

/
[
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There was no evidence showing when these entries were made ;
whether in the usual course of business, or only preparatory to the
trial ; nor that any capital stock was, in fact, contributed by Dole
or Sweet. They could not, therefore, have been treated as part of
the 7es gestm, as insisted upon by the plaintiff, even had they been"
admissible on that ground.

Y.

There was no error in tbe instructions.
The modification of the 10th is immaterial.
The 12th is law.

Trover can be maintained at common law, aJthough by the con-
version the identity of the property is lost, or is subsequently dis-
posed of ; and the statute in this State permitting a count in trover
to be added. to replevin, was specially enacted for -this class of
cases.

The 8th, 14th, and 15th instructions, were not only calculated to
mislead the jury, but they, in effect, declare that the vendor can
not avoid a sale, unless the design to defraud existed at the time of
the-agreement of purchase; that no intermediate deésign of that
character, or refusal to pay, after or as soon as the vendee has ob-
tained possession, confers that right, or will enable the vendor to,
retain his property, which is clearly not the rule on this subject.

¢ The vendor is certainly at liberty to demand payment, on comple-
tion of the delivery, without thereby losing his property.

The 15th instruction is especially open to this objection.

It declares that a delivery on a cash sale, followed by demand
for the purchase money, before attempting to reclaim the property,
not only is evidence from which the jury may infer a waiver of the




7
condition of payment, but that thereby both the right of property
and of possession becomes vested in the vendee absolutely.
Besides, there was no evidence to which this instruction was ap-
plicable, as the case showed that-the plaintiff, so soon as he got his
weights, and the delivery was made, demanded payment at the

mill—Sweet having already disappeared—and not receiving it, im-
mediately commenced this snit.

GEO. F. BAILEY,
Ay for Def’tin Error.
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Wittiax H. Doug, Impleaded, ete., PI'ff in Error.
V8. Error to Cook.

Lawrexce Kexxepy, Defendant in Error.

POINTS FOR PLAINTIFIF IN ERROR.
I. The Court erred in overruling the motion in arrest of
judgment. :

{

The verdict does not respond to the issues made by the pleadings.

There can be no final judgment in an action until all the material
issues of fact made in it are determined.
Ronge vs. Dawson, 9 Wisconsin, 246, and cases cited.
Patterson vs. United States, 2 Wheat. 224.
Bacon's Abridgment, Tit. Verdict, M. N. R.
Comyn's Digest, Tit. Pleader (S.) Verdict 8. 19—.
it ]

The exceptions to this rule are where there are immaterial as
well as material issues, and the jury find the latter, but omit to pass
upon the former; and also where, though the verdict be in form
only upon one of the issues, yet in finding it the other issues are
“passed upon.

The case at bar falls within neither of these exceptions.
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The verdict found the property in the plaintiff, and the defend-
ant guilty, with damages at one cent. (Zeccord, p. 127, Abdstract,
p. 23.)

The finding of the property applies to the second plea to the first
count. The finding of guilty can only be applied upon the plea of
non cepit, the first plea to the first count. It is not to be presumed
that the jury found the defendants guilty of converting several
hundred bushels of grain and assessed the damages at one cent.

If the verdict could be applied to the issue on the trover count,
then the issue of 2on cepit remains unresponded to.

This was not an immaterial issue in this case. The plaintiff was
not pursuing the statutory remedy for a wrongful detention, but on
the contrary, the writ and declaration are in the cepit, and the
plaintift mnust abide by the issune he has tendered.

Ronge vs. Dawson, 9 Wisconsin, 250,
Morris on Replevin, pp. 85-86.

And whether immaterial or not, this.-was the issue actually found,
and not that on the count in trover.

The verdict is so uncertain that the Court could not know what
judgment to render, and it is therefore void.
Comyn's Dig., Tit. Pleader, S. 21.

II. The judgment is fatally erroneous.

The verdict as recorded is of property in the p]nixitiﬁ‘, and defend-
ants guilty of wnlawful detention, with one cent damages. (Z2ecord
p. 11, Abstract, p. 2,) and the judgment as entered, (Z2ecord, p. 18,
Abstract, p. 3,) follows this verdict. ;

This is not a judgment upon the plea of n0on cepit, nor upon the
plea of not guilty. The verdict, as it appears in the bill of excep-
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tions, (Abstract, p. 23, Record, p. 121,) failed to respond to one
issue. The judgment leaves two issues unfound.

This judgment is certainly not entered upon the count in trover,
and could not be plead in bar by the defendants if sued again for
the same property.

If the jury really intended to find the defendants not guilty upon
the second count, they are entitled to such verdict and judgment,
and to their costs.

The judgment sustains the position that the verdict was void
because so uncertain that the Court could not know what judgment
to render.

III. The Court erred in refusing to admit in evidence the ac-
count books of W. H. Dole & Co., for the purpose for which they
were oftered.

These books covered the period of the partnership of Dole &
Sweet. They terminate November 17, 1862. They were kept by
Dole, the firm having no book-keeper, and in addition to these facts
it was proven that they were “perfectly reliable.”

The Court confounded the rule under which these books were
admissible with that in relation to proof of book accounts, as against
pm:ties sued thereon.

The books in this case were offered simply to show the amount
each partner contributed to the capital stock, and as such, the en-
tries having been made at the commencement of the firm, months
ante litem, and under no circumstances of suspicion, were the best
evidence of which the nature of the case was susceptible, and
clearly admissible.
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The Court would have admitted verbal declarations by the de-
fendants, or partnership articles between them to have proved the
same thing, and why not these books ?

It should be remembered, also, that the prominent question in this
case was one of fraud or no fraud, and as the widest latitude is
allowed in the introduction of evidence to sustain, so, also, the same
rule obtains as to the admission of evidence to repel the charge.

The books were quoad hoc, plainly part of the res gestac.

Nelson vs. Smith, 28 I11., 495.

IV. The Court erred in qualifying defendant’s tenth instruction,
and in refusing to give the same without qualification.

V. The Court erred in refusing to give defendant’s cighth,
twelfth, fourteenth and fifteenth instructions, and each of them, but
particularly the cighth and twelfth.

VI. The verdict is against the evidence.

*  FULLER, HAM & SHEPARD,
Attorneys for Plaintiff’ in Error.



.\ 3
\‘ ‘! ; !

Chicago Evening Journal Print, 50 Dearborn St.

Fu Supreme Gouet of Lllinois,

April Term, A. D. 1865.

WILLIAM H. DOLE, Impleaded, &ec.,
Plaintiff in Error,

A ERROR TO. CO0K,
LAWRENCE KENNEDY, s T
Defendant in Error. |
ABSTRACT.
a0 Placita.

; - / ,
) Affidavit and wnt )le\ n ({,e)@m .
. .1, and Rufus C. Sweet f01 S ou1te Tmn and sixty- nine Y/

bushels and three pounds of spring wheat, of:the value of
thirteen hundred dollars.”

- )
—

% Officer returns the taking on said writ and delivery to the
plaintift of “eight hundred and seventy-one %y bushels of

Go
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18.
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the within described wheat ; the balance of the wheat not
found.” This on the 30th and 31st days of January, 1863.
Served on William H. Dole.

Bond.

%a W»«W o A
Narr. filed. 1st cedin

t 2 Replevin T tih- detifes top b€laceeef Ve
1,469 wheat. 2d count — Trover for fifteen hundred

bushels of wheat.

Pleas filed on behalf of Dole, March 27, 1863. To the
1st count,—1st, non cepit,; 2d, property in defendant. To
the 2d count,—* Not guilty.”

Same pleas filed on behalf of Sweet.

Issues separately joined by plaintiff on 1st plea of Dole,
and same of Sweet to 1st count, and on their separate pleas
to the 2d count; and several replications to the plea of
property in Dole.

January ‘14th, 1864. Trial terminating January 18th,
1864, with the following verdict, as it appears recorded :

“ We, the Jury, find the issue of property for the plain-
tiff, and find the defendants guilty of unlawfully detaining
the same from the plaintiff; and assess the plaintiff’s dam-
ages, by reason of the premises, to the sum of one cent.”

Defendants move the Court for a new trial.

March 19th, 1864—DMotion for new trial overruled, aud
defendants except. Defendants enter motion in arrest of
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judgment, which is argued and taken under advisement,
and June 2d, 1864, overruled ; and defendants except, and
thirty days given to file bill of exceptions. Judgment en-
tered that *“1it is ordered and considered by the Court that
said plaintiff do have and retain possession of the goods
and chattels replevined in said cause. And it is further
considered that said plaintiff do have and recover of the
said defendant his damages of one cent in form aforesaid
by the Jury aforesaid assessed, together with his costs in
this behalf expended, and have execution therefor.”

BILL, OF EXCEPTIONS.

PLAINTIFF’S TESTIMONY.

JOHN 8. QUIN.—Kunow parties. Was at Kennedy’s the
latter part of January, 1863. Sweet came in and talked.
He and Kennedy boarded at the same house. Sweet asked

Kennedy to go out and see some wheat of Kennedy’s then
in K.’s warehouse in bags, that had been spoken of between
them on 'Change. They went and came back together.
Sweet had a handful of the wheat in his hand. He bought
that wheat that day of Kennedy, at 83 or 84 cents, I think.
Kennedy told me that was a little better than he could do
anywhere else. The amount was towards a thousand
bushels. I saw some of it going in Kennedy’s teams to-
wards Sweet's mill. I was at the mills the day the grain
was replevied, to assist Kennedy to get his grain
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WM. O'NEIL, teamster.—Hauled grain for plaintiff to
mill of defendants in question. In the winter of 1862-'63,
I delivered the grain mentioned in the certificates (which
are shown witness) at South Branch Mills—Sweet’s mills.
Was employed to draw the grain by Kennedy, and was
working for him at the time as teamster.

C. W. BOYNTON, commission merchant.—Knew Sweet
was running mill that Dole is now running, and very sud-
denly left. Sold Sweet corn just hefore his failure, about
January 28th, 1863. The morning after went to mill and
found Kennedy there. Dole was there and workmen, but
nothing going on. Some men there rolling out flour in
Dole’s presence. Kennedy demanded of Dole the grain he
had sold and just delivered there. Dole did not deliver it
up. I was there trying to get my corn, and got it on a
replevin writ. Sold it to Dole after I got most of it out.
Sweet was not there, but Dole was. Have not seen Sweet
since I sold him car-load of corn on ’Change the afternoon
of the sale, and next morning I went there and could not

find him

The next day after I sold to Sweet was the first time I
ever saw Dole. Dole said lLe knew nothing about it. I
found it in a dark place in the cellar beyond some bran,
barrels, &e. Dole was then in possession of the mill, and,
I believe, told me he had bought the mill and contents the
night before. I sold to Sweet January 28th, I think. The
corn was in a car and unloaded unusually quick. Sweet
was not at the mill the next morning. I hunted for him
the afternoon previous, and could not find him.

Weed, Kennedy, and some officers and others, were look-
ing for him. I inquired of Dole, but he didn’t know where
he was. Where a sale is made and no terms mentioned,
the sale is “ cash on delivery.” Where it is sold to millers,
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they weigh the grain sent them and give seller the weights,
and it is settled by their weights. This is the usual cus-
tom. The mill was pretty well filled with grain and flour.
Kennedy demanded his wheat of Dole, but Dole didn’t
give it to him, or show any disposition to. Spring wheat,
from January 20th to 28th, was $1.00 per bushel. Sweet
bought 1,500 bushels of Weed, which has not heen paid for.

' Weed was at the mill on the 29th, to get his pay.

1 told Dole I had sold my corn to Sweet the day before;
that it had been got in very suddenly, and I meant to get
it. Dole treated me very politely. He didn’t know where
it was, and no one else did. He promised to show it to me
at one time, but did not. I hunted a whole day for it, and
did not find it till some of the men showed me a hole in
the back room where it was poured down. I sold it back
to Dole, and it was carried back into the mill.

Oross-cxamination.—Sold corn to Sweet January 28th, I
think. Dole said, when I offered to sell him the corn, that
he had to have some corn to run the mill, and I proposed
selling it to him to save carting it away. Good many peo-
ple at the mill inquiring for grain; thought I could tell
mine; all the rest was dusty; had lain there some time. I
don’t know that Dole refused to show me the corn, though
it runs in my mind that he did. He spoke as if he knew
where it was. He showed Weed his wheat. He seemed
perfectly willing at that time to show me my corn. It
occurs to me the reason I didn’t go theMywas that I wanted
a witness with me.

A. G. LOW.—Know Sweet and Dole. Have seen them
on ’Change frequently. They appeared to be together al-
most every day. Saw Sweet looking at samples of wheat,
and Dole would stand by the west door. Sweet would
come up and show samples. I remember once, two or three
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days before Sweet left, Sweet came up and showed sample,
and Dole said “buy.” Sweet and Dole appeared always
to be together.

M. H. WEED.—Kuow parties. Think I was at mill
about January 28th. Sweet could not be found. Dole
had possession. We sold Sweet 14 or 1500 bushels of
wheat at that time. It has not been paid for.

JEROME F. YATES.—Am in the milling business
next to South Branch Mills. Know that grain to a con-
siderable amount went into the mill the latter part of Jan-
uary—more than I had ever seen before; great activity ;
more teams than usual; great many parties delivering
grain. Dole, Sweet & Davis carried or the mill together ;
then Dole & Sweet down to the latter part of November,
1862 ; then Sweet until he failed. Saw Dole there a great
part of the time after Sweet took it. Don’t know of Dole
having any other place of business, though he might.

GEORGE FLAGUT.—Am a miller, and was in the fall
of 762, when I worked for Sweet & Dole. Was there from
the latter part of October, 62, to the latter parb of Feb-
ruary, ’63. I ran the mill nights. Betting and Thompson
were the day millers. Sweet left January 29th. Saw him
last between 7 and 8 o'clock, on the evening of January
98th. Mill was better filled than previously; generally
had 400 or 500 bushels, perhaps 300 or 400 ; it would last
till morning; if nothing happened it might run out sooner.
I recollect a time, before Dole sold to Sweet, when they
had more grain in. Don’t think, except at that time, that
I ever saw over 1000 bushels in at night. From 300 to 500
bushels would be used at night, on an average, and no more.
Sometimes we worked straight through the night, and
sometimes not : sometimes suspend because the boiler would
give out; generally, we stopped for want of grain when
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the mill did not run. Saw Sweet, Dole and Andrews, and
no one else, on the evening of January 28th, between 7 and
8 o’clock. Was in there that evening, perhaps five or ten
minutes, when Dole, Sweet and Andrews were there; went
out and did not return.

AMBROSE BETTING.—Commenced work for Sweet
about the 10th or 12th of December, and continued to the
latter part of January,’63. Great rush of wheat into the
mill the latter part of January. Had never seen that
amount in the mill before. It was for about ten days or a
fortnight before Sweet left that wheat came in so fast. The
mill was filled ; lot of grain in the basement, which was no
place for it, because we were filled up so; it was a bad
place, because damp and full of holes. We were frequently
short ot wheat. Never knew of wheat in the cellar before.
Boiler gave out occasionally, and elevators. We emp-
tied grain from bags into the cellar. All the grain goes
through the cellar, but through a runway from sidewalk to
elevator. Used to see Dole at the mill every day while I
was employed there. He had two teams hauling grain and
flour. Worked for Dole a week or fortnight, and then left.

R. M. POUCHER, commission business.—Was running
a feed-mill by side ¢f Dole’s mill latter part of 1862. Knew
Dole & Sweey. Pretty lively times at their mill for 2 or 8
weeks in January. Great activity in hauling grain, from
January 20th to January 28th ; rush so much greater than
usual, we could not help noticing it. Saw Dole there
mostly every day. Know of no other place of business
that he had. He had two teams hauling grain to the mill
and flour from it. The mill was about full, unusually so,
when Sweet left.

Cross-cxamination. — Davis, Dole & Sweet run the mill
in the spring of 1862; Dole & Sweet after Davis went out;
then Sweet, at least he said he was proprietor.
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THOMAS CONNER.— Great activity at the mill a

week or ten days before Sweet left. Sweet was rushing
husiness — more than he had been.

FREDERICK MATERN.—1I sold Sweet wheat the
latter part of January, 1863, 600 or 700 bushels, which was
not paid for. Had had dealings hefore and he paid. I
replevied.

W. F. TOMPKINS. —Sold grain to Sweet in January,
1863, for Bacon & Co. It is the usual custom, where bag
grain is sold, to deliver before collecting pay. Bacon &
Co. were not paid. Went there several times to collect,
and was unable. Saw Sweet two or three times, and the
book-keeper every time. Saw Dole there January 29, and
demanded the grain. He said he bought all the grain of
Sweet, and knew nothing about this bill. Dole said
only 3000 bushels of grain up stairs, and none down
stairs. Found Bacon & Co’s wheat up stairs. Never saw
Sweet and Dole together on ’Change — may have. In sales
of bag grain it is impossible to tell exactly what it will
come to, until we get the miller’s weights. Bag grain is not
paid for or weighed until delivered to the miller. Grain
is sold by the car to millers, and it is weighed by the miller
before delivery is complete, and delivered before payment.

E. W. GRIFFIN.—Sold Sweet several cars of corn —
not paid for. He went off January 28th, I think. Was at
the mill the day after. It was full of grain from top to
bottom ; grain in the basement, put in regardless of its

condition.

MOSES S. BACON. —Sold Sweet corn January 26th
or 27th. Sweet was not seen for a day or two before he
left. Found the mill very full of grain, put into what I
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thought very unusual places. In sales to millers, grain is
paid for as soon as weighed.

E. WOODRUFYF. — Sold Sweet oats and wheat January
20th. I got partly paid. Sweet hauled slowly. Said he
had so much to haul, hadn’t been able to. Generally, we
rely on miller’s weights. Cash on delivery is the custom.

JOHN WHITTEMORE. —Sold Sweet grain between
the 14th and 22d of January. He paid me from time to
time up to January 24th. Saw Sweet last about January
26th, I think., Told him I had some wheat, and would like
to show him a sample. He says, “I didn’t think you'd
want to sell me any more wheat.” Told him I didn’t think
he intended to cheat me. I had noidea of selling to Sweet,
but wished to court his friendship, to get what he owed
me. I asked him, in order to avoid a sale, an unreasonable
price. I had offered iv at 88c; I asked him 94c. While
we were talking, Dole came up and said, “ What are you
doing, boys?” Sweet said he was looking at some wheat
which John wished to sell him, and I assented. Dole
clapped Sweet on the shoulder and said, “Buy ; don’t be
fooling away your time.”

JOHN A. NELSON. — Deputy Sherift of Cook County,
in January, 1863. Served writ of replevin on Sweet that
month. Got corn, part up stairs and part in cellar. Cellar
rather dark. Mill pretty well filled when I got there. Some
corn had been taken out and was brought back into the
mill and let down on to the corn I had taken. Told the
men to stop. Told Dole to have it stopped or I'd take it
all. Dole went and told his men to stop it. This was Jan-
nary 30th. There was not much let down.

RUDOLPH SLOMER.—Think Dole and Sweet were
doing business together in January, 1863. Ader, saw Dole
about the mill.

@'2;7
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GRAIN RECEIPTS put in evidence ; four of them da
ted Chicago, January 21st, 1863, and headed “load of
spring, wheat from L, Kennedy & Co. to R. C. Sweet,” and
for 16,688 1bs. in the aggregate.

Three dated January 23d, 1863, for 16,785 lbs. in the
aggregate.

Three dated January 24tﬁ, 1863, for 15,390 in all.

Three dated January 26th, 1863, for 14,845 Ibs. in all.

Four dated January 27th, 1863, for 19,.63.3 in all;iand

One dated January, 28th, 1863, for 4,800 pounds; all
with the same heading and signed “K F. Andrews, weigher.”

DEFENDANT’'S TESTIMONY.

HENRY GEYMER.—Work at South Branch Mills—
have since November, 1862. Did previous to that and quit
and returned. Worked for Sweet alone, then for Dole. Big
business carried on at the mills. There were two, No's.
28, and 25 South Canal street. Sweet ran mill up to and
including January 28th, 1863. Saw Sweet in the morning
and at night that day. Mills were pretty full at that time.
Mills stopped January 27th. Were not running January
28th.

Evening of January 28th W. H. Dole met me and told
me to come back to mill. When I got back, found Dole
and Andrews. - Dole told me he wanted Sweet to settle
with him that night. Sweet came in and Dole asked him
if he was willing to secure him. Sweet said that he was
not ; that he had fiour enough in store to pay him off in a
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few days, if he could only sell it. Dole told him: ‘It is no
use talking ; you have promised me, fer three weeks along,
that if you could sell the flour you would pay me, but I see
you don't pay me, and I want to be secured.” Sweet then
said he hadn’t the money and didn’t know how to secure
him, but if he would wait a few days he would pay him if
he could sell his flour. Dole made Sweet an offer for the
mill and grain. He offered him $5,000 for the mill and the
market price for his grain. Sweet refused it and said the
mill was worth more. Dole said the mill was neglected.
Sweet admitted that, but said it was worth more—he paid
more. Dole then offered him $1,200 cash and all claims
he had against Sweet. Sweet refused. Dole told him to
make an offer. Sweet offered to sell for $1,500 and all
claims. Dole took him up. After that, bill of sale was
made out to Dole of the grain. Dole’s bill of sale of the
mill and fixtures to Sweet was produced, his signature torn
off and the bill surrendered to Dole. (Witness identifies
Dole’s bill of sale to Sweet of hoiler, &c., dated November
17th, 1862, and Sweet’s bill of sale of grain, &c., to Dole,
dated January 28th, 1863.) There was a chattel mortgage
on the mill, given by Sweet to Dole to secure Sweet’s notes,
to the amount of $6,000. These notes were produced and
surrendered to Sweet by Dole. Dole also held two small
notes fagainst] Sweet, one for $450 and one for $300, also
which had been given for borrowed money. ‘Lhese were
given up to Sweet by Dole. Dole also claimed Sweet
owed him $300 for borrowed money. This Dole also gave
in. Sweet owed Lonergan $525 for remt. This Dole
agreed to pay. Dole also held a warehouse veceipt of
Sweet for $1,800 worth of grain, between 1,800 and 1,900
bushels of corn, and between 1,200 and 1,300 bushels of
wheat. It was between $1,800 and $1,900 worth in all.
It was for grain in the mill in November, 1862, before sale
to Sweet. Dole gave Sweet his note on demand for $1,500.
He told Sweet he hadn’t the money, but would pay it in a
week or ten days. After settlement Dole told me 1o see
that doors were locked and look after tha property. Next



54,

56.

v

12

morning Dole called up the hands and asked them if they
wished to work for him on the same terms as for Sweet.
The business was buying grain and making flour and meal.
Sweet generally came in in the morning and went away about
10 A. M. Sometimes came in the evening, sometimes in
the afternoon. I saw him at the usual hour at the mill on
the morning of January 29th. Havn't seen him since.

. Dole was at the office that forenoon. Good many persons

there that day. Nothing said the evening befor> as to
where the grain was. Andrews figured on the books as to
how much grain there was. They took his figures. I heard
Sheriff Nelson’s testimony. We poured corn down the
spout and Dole stopped us. He did’nt direct us to put it
down the spout. We always took corn into the mill on
first floor, poured it down the spout, and it was then taken
up to the upper stories. The elevator was not running at
this time. We wouldn’t carry corn up by hand. Men
can’t stand it to carry corn up two flights of stairs in bags.
It's always done through an elevator. In one of these mills
there was an elevator for corn, and in the other a wheat
elevator. There was wheat and corn in the cellars in the
vicinity of the respective elevators. The elevators were not
running, and that was the reason corn and wheat were in
the cellars. (Witness identified two diagrams of the two
cellars and explained the exact posttion of corn and wheat,
how the grain was taken in, &e., &c.) There had been
wheat and corn on the cellar floors before. The cellars
were in good condition and not damp where the grain lay.
The corn and wheat which had been there before, lay till
elevators were started. I know wheat came from Kennedy’s.
I weighed a good many loads. 7' first part of that wheat
was ground out. The wheat was in two lots, as Kennedy
.testified on former suit. The bill for first lot was all ground
out, and part of the second lot. I know all the first lot
was ground out, because all the spring wheat was cleaned
out of the Mill January 24th. That morning Andrews had
to get a load of Leonard & Jennison to start up with. The
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first lot from Kennedy came in before the 94th January.
A portion that came after the 24th was also ground. "Can’t
tell this by the wheat itself, but that which came earliest
after the 24th was ground.

Kennedy offered me a month’s pay to show him his
wheat. I told him I couldn’t do it; it was impossible to

tell anybody’s wheat, the way it was wegled. ~When'.‘%/t,cﬁr,4f

Sweet was running the mill, I have seen Dole there in the
morning reading the newspapers, perhaps once in a couple
of days. He didn’t stay there during the day, and had no
connection with the business. He had teams which hauled
for the mill. At the time Sweet sold to Dole, D. called
his attention to a balance due him for teaming. Sweet
said he’d make it right when Dole paid him. There were
shorts and middlings in the cellar, bought two weeks before
Sweet failed. No more activity after January 24th than
just preceding. Four or five days before, we got mills going.
"We could grind twenty bushels of corn an hour, and one
hundred and sixty barrels of flour in twenty-four hours—
four and one-half to four and threefourths bushels to the
barrel. Have seen that mill as full before and since as on
January 28th. We have had more corn in.

Cross-Framination.—It was between seven and eight,
and nearer seven than eight, when I got to the mill on the
evening of January 28th. I stayed till Sweet left, about
half past nine o’clock. Dole and Sweet didn't go round
the mill or look at the grain. They examined the books.
There was about 3000 bushels wheat. Can’t say how much
corn. A small bin of oats. May have been an hour or
two spent on the books.

There was some flour at the mill, but it did not bélong
to Sweet but to Doles’ brother-in-law, who had a warehouse
receipt on it. 'When Sweet talkcd about selling his flour,
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he meant other flour. No more activity January 28th than
any other day. Sometimes millers get in 3000 bushels in a
day, and at others none. So we did here. 'We could run
in 3000 bushels of wheat easily in a day, and corn at the
same time. | Witness identifies chattel mortgage. ]

A. SHINN. — Sweet paid me for a car of corn on the 28th
Januery. It was the day before the day his property was
attached. Sweet owed us eight or ten days. Cash sale.

E. H BALL.— We sold Sweet grain, January 21st.
Cash sale—$500 worth. He paid us some days. after we
got the weights, which was the 23d, $300. :

J.M. WILLARD.— Have sold Dole, since January 28th,
in the neighborhood of 8,000 bushels of grain in the course
of two or three days. Market was advancing, though fluc-
tuating, in winter of ’62, ’63.

THOMAS JONES. —Have worked in South Branch
Mills three years, 24th this month. Considerable grain in
the mill January 28th, ’63. Have seen as much before and
since. Have seen it so full as to press down the wheel. It
was not full January 28th. Mill was not running at this
time. There was wheat in the north cellar. It was put
there while the elevator was broken.

J.F. ANDREWS. — Worked for Dole, Sweet and Davis
from May 1st, 1862; for Dole & Sweet to November 18,

- 1862 ; then for Sweet : then Dole; Sweet bought mill and

61.

fixtures of Dole, November 17th, 1862. Sweet paid Dole
$1,300 ‘in cash, and gave his notes for $6,000, secured by
a chattel mortgage on fixtures and machinery. I did not
keep the books for Dole & Sweet. Dole kept them. The
firm was Dole & Co. They had no book-keeper. (Ledger
cash book and day book shown witness.) These are the
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books of W. H. Dole & Co., and were kept by Dole for
the firm. Have settled by them and know them. November
17th, 1862 there were 1,900 bushels of corn and 1,200
bushels of wheat in the mill. Sweet gave Dole a warehouse
receipt on it. Dole gave Sweet a bill of sale. (Identifies
bill of sale of Nov. 17th, 1863.) January 28th, 1863, we
could have got in 2,000 or 3,000 bushels more of grain.

“Wasin that mill a short time ago when it had 8,000 bushels

more in, than on January 28th. On the 24th January we
had ground the wheat all out and sent to Leonard &
Jennison for a load to keep the mill going. The first lot
of Kennedy’s wheat was 298 bushels, delivered January
21st, and all ground out. On the 23d 300 bushels more
was delivered and ground out. Kennedy delivered no wheat
on the 28th. He came in on 28th and said I had n’t given
him receipt for one car load. I found this was so and gave
him a receipt, dated the 28th, but for grain delivered before.
[Witness explains how wheat and corn were taken into the
mill through the cellars.] Mill stopped on 26th or 27th.
Had not ground much that came in on 26th, but all
that came in on 24th. Cellars in good ' condition.
‘Wheat and corn there because elevators were broken. , Had

-'been so hefore. Saw Sweet, January 28th, in the morning,

at noon on change, and in the evening. Sweet was at the
mill on the 27th, also in the morning of the 29th. I saw
him. Sweet was at the mill on the evening of January
28th, from between seven and eight o’clock till nine o’clock.
Geymer, Dole, Sweet and myself were there. [Witness
here details the sale from Sweet to Dole. Witness figured
up grain in mill. Parties had loud talk. Offers made back
and forth, &c. Witness got at amount of grain by taking
the numbe1 of bushels of Wheat received from the last time

. mill was cleaned out, and reducing barrels of flour ground,

‘to wheat, and deductmg, and in the same way the corn,

deducting the meal. Witness details settlement in substance

as stated by Geymer, ante, the claims surrendered, &e., &e.
Identifies bill of sale, chattel mortgage, &e. de .
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Books of Dole & Co. here shown witness, viz., ledger,
cash-book, and day-book.] These books were kept by W.
H. Dole for W. H. Dole & Co. They had no book-keeper.
They are in his hand-writing. They show what Dole put
in to the capital of Dole & Co., and what Sweet did. I
have found these books correct in settling by them. They
terminate Nov. 17, '62.

There were no oats nailed up Jan. 28th. The oats were
in a bin, with an entrance near the top like the rest. There
was no difference in the spring wheat, and you couldn’t tell
one bushel from another. After Dole sold to Sweet, he
used to come in and read the newspapers on his way down
town. He was getting up a model for a dryer. He had

;nothing to do with Sweet’s business. Had no suspicion
Sweet was going to fail. Kennedy delivered, Jan. 21st,
978 bushels and a fraction, and on the 23d, 366 bushels and
| fraction. This was all ground out. No spring wheat

Z 8 Lwas delivered,as appears by the stubs on the weigh-book.

Dole paid market price for the grain. I went to B.F.
Quinby, Jan. 29th, to see about getting pay. Ie had been
advancing on Sweet’s flour.

COross-examination.— Dole’s brotherdin-law. I went to
Dole & Co.’s in June, ’62. Davis had gone out of the firm
before. He put nothing in. Saw Dole tear name off bill
of sale of Nov. 17, '62, on night of Jan. 28th, 63, when he
repurchased of Sweet. Warehouse receipt for $1800 or
$1,900 worth of grain, given by Sweet to Dole Nov. 17th,
1862, was surrendered to Sweet by Dole Jan. 28th. Dole .
asked me that day what was the condition of things. I told
him there had been some men around with bills that day, and
that I did not know whether grain was paid for." I think
I told him so, but am not certain. I should have told him
if I had n’t snpposed everything all right. Sweet kept no
regular set of books, and what he did were not accurate,
because Sweet didn’t give me the amounts. I supposed, up
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to Jan. 29th, that they were, and, so far as I kept them and
could tell, they were. The books of W. H. Dole & Co. are
perfectly reliable. I have settled by them and know them.
business was lively Jan. 24th, but dull Jan. 28th. Perhaps
more activity from 24th to 28th than the week before, but
have seen it more active many times before. On the 26th
or 27th the mill stopped. We used to run out 800 to 1000
bushels of wheat in a day. We could get 8,000 or 4,000
bushels more in the mill. Mill stopped for want of grain
Jan. 23d. Sent to Leonard & Jennison, 44 Franklin streef,
for grain morning of Jan. 24th. All of Kennedy’s wheat
received on 21st and 23d was ground out, and part of the
rest. I didn’t know, till after Jan. 2€th, that Sweet had
deceived me as to the cash. He had drawn against flour,
and not told me or any one else of it.

Notice of dissolution of partnership betweer Dole and
Sweet, with certificate of publication, put in evidence with-
out objection. Notice dated Nov. 17, 1862 ; signed by W.
H. Dole and R. C. Sweet, and published a week from Nov.
99, 1862.

EDWARD HILL.—Was working on boiler at South
Branch Mills when Sweet failed.

GEORGE BROWN.—Saw Sweet on 26th and 27th
January, and, I think, 28th. Fluctuating market at this
time.

B. F. QUINBY.—Sweet & Dole owed me $92,500 in fail
of ’62. Dole paid this $2,500. When they dissolved, we
inquired who was to pay it. Both of them said Dole was
to pay it, and he did. Saw Sweet Jan. 98th, I think. Had
advanced on flour for Sweet. Had no reason to believe he
was going to fail. The only thing I did not like was that,
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a day or two before he failed, two or three parties came to
see if we were going to advance Sweet any more. Never
saw Dole and Sweet together on Board of Trade; am a
member.

THOMAS LONERGAN.—Dole paid the rent due while
Sweet occupied the mills, after he took possession of the
mill. | Witness describes mill and machinery. ]

E. MILLER.—Mill was pretty full Jan. 28th, but could
hold more. Have seen it as full before. Saw Sweet last,
Jan. 28th.

C. CUMMINGS.—Drove team for Dole in fall of 1862 ;
for Dole & Co. before. When we had no teaming to do,’
at time Dole & Co. had mill, we worked in mill. After
Dole sold to Sweet we did no work in mill. Dole told us
not to. Saw Sweet at mill day replevin writs were served
—the day Sherift took away the grain.

THOMAS JONES, re-called.—Saw Sweet at the mill
on the 29th of January, about 9% o'clock in the morning.
Mill turned out 160 bbls. flour in a day.

CHARLES II. HAM.—Drew the chattel mortgage,
Sweet to Dole, dated Nov. 17, ’62. It was given to secure
Sweet’s notes for $6,000, which he gave to Dole as balance
of amount due for purchase of mill and fixtures. Dole
came into my office, in spring of 1863, with H. B. Hurd.
Hurd had Dole’s demand note for $1,500, given to Sweet,
and endorsed to one Clinton Frazier, Hurd’s client. Dole
wished to know whether it would be safe to pay it. He
had been garnisheed Jan. 30th, 1863, for about $800. As
Sweet had not presented it for so long a time, and under
the circumstances, I thought Sweet might still own the
note, and told Dole so, and not to pay it till the garnishee
processes were disposed of. Hurd thereupon sued Dole.
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PERRY YATES.—The market was a rising one Jan-
uary, 1863 ; good deal of a rise in grain; Sweet bought a -
good deal just before he broke up.

MARTIN THOMPSON.—Have seen the mill as full
before and since January, ’63. Mill would turn out 160
barrels of flour per day, 5 bushels to the barrel, and 400
bushels of corn per day.

J. F. ANDREWS, re-called.—Grain was on the advance

while Sweet was in the mill. The grain in the mill Jan.
28th could have been ground out in less than three days
time.

GEORGE W. NOBLE.—Sold Dole, in April, '62, a
steam engine for $1,450, which was worth over $3,500.
Had it made for myself for a mill. Sold the whole at
quarter of its value,

The following exhibits were put in evidence:

Bill of sale, Dole & Co. to Sweet, dated Nov. 1%, 62, of
engine, fixtures, d&ec., &c., for §$7,350.

Bill of sale, Sweet to Dole, dated Jan. 28, ’63, of wheat,
corn, &c., &c., in South Branch Mills, at $4,385.77.

Diagrams of oat bin, dc., cellar and elevator, dc.

Chattel mortgage, Sweet to Dole, to secure $6,000 on
mills, fixtures, engines, carts, &c., duly acknowledged and
recorded.

Stubs from weigh-book, showing grain received from Jan.
15, 683, to and including Jan. 28, '63.



11l

113.

20

Defendant then offered in evidence the books of account
of W. H. Dole & Co., consisting of ledger, cash-book, and
day-book, for the purpose of showing that Dole had put
into the capital stock of the firm of Dole & Co. over
$7,500, and had withdrawn nothing therefrom, and that R.
C. Sweet had put in $126.00, and drawn out $150.00, as
appeared by the books aforesaid. Plaintiff objected, and
Court below sustained the objections, and refused to admit
the books for that or any other purpose, and defendant ex-
cepted.

Defendant rested, and plaintiff called, as rebutting,

AMBROSE BETTING.— The mill did not stop on the
24th for want of grain. There was plenty of grain. Flagut
was night miller.

GEORGE FLAGUT.— Was night miller in January
1863. Mill broke down January 27th. It strikes me that
I got out of wheat, at twelve o’clock, on the night of the
93d Might have been the 24th. It was one night or the
other.

WM. WAYMAN. — Deputy Sheriff, and served the writ
in this case. Some of the hands showed wheat through a
little hatchway where nobody would have thouo‘ht of look-
ing. I found 139§ bushels there.

Defendant recalled

THOMAS JONES. — The hatchway Mr. Wayman
speaks of is the hopper over the stones. The grain he took
from there was all ready for grinding.

B. F. QUIMBY. — Dole was engaged on a model dryer
in December 1862, and January 1863, and in teaming.
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This was all the evidence in the case.

Among other instructions for plaintiff the Court gave the
following :

Where a partnership is shown to exist between two
persons, and the terms of it are not shown, the law implies
that the partners are equal in capital stock, and profits, but
such presumption may be overcome by proof that the part-
ners put in capital stock in different proportions, or were ta
share profits in different proportious.

Among the instructions asked by the defendant was the
folJowing :

/ 6 “ Although the jury believe from the evidence that Dole

W and Sweet were jointly liable to Lonergan, for the ‘rent of
the mill, in question, during the months of November and
December, 1862, and January, 1863, by reason of both
having executed the lease therefor, at the time they were
in partnership. yet, if the jury further believe, from the
evidence, that Dole & Sweet dissolved partnership, on the
17th day of November, 1862, and that Sweet ‘carried on the
business alone from thence to January 28th, 1863, then, as
between themselves, Sweet was bound to pay the rent, during
that period, and the undertaking of Dole to do so for him,
and the payment of said rent by said Dole (if the jury
believe Dole did so undertake and pay) would constitute
valuable consideration for the sale of propsrty by Sweet to
Dole.”

The Court retused to give said instruction, without quali-
ification, but qualified the same, by adding at the end there-
of, the following words, to wit: “ And in the absence of
any agreement to the contrary between Dole and Sweet,” and
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gave said instruction as qualified. Defendant excepted to
the refusal of the Court to give the instruction without
qualification, and to the qualification.

The defendant asked the Court to give the following
instructions : '

192th. “Trover cannot be maintained, for property not
properly identified and the quantity of which has not been
ascertained or distinguished.”

Sth. “The mere fact that a person does not pay for
personal property which he purchases does not make such
purchase fraudulent, even though the terms be cash. It is
only when a party buys property with the preconceived
intention of not paying therefor, and of defrauding the
vendor thereof, which intention must exist in making the
purchase, that the law prounounces the transaction voidable
at the option of the vendor. And, therefore, if the jury
believe, from the evidence, that the grain sold by Kennedy
to Sweet was purchased by Sweet in good faith, and with
no intention, at the time he made the purchase, of defraud-
ing Kennedy thereof, then they should find for the defend-
ant.”

14th. * In order for a vendor to recover from his vendee

" the possession of the property so sold, on account of fraud,

the fraud must be such as would justify a convietion for ob-
taining goods under false pretenses, and, in this State, no
person can be so convicted in cases of sales made for cash on
delivery, hence, if the jury believe, from the evidence, that
the sale by Keunedy, to Sweet was a sale for cash on deliv-
ery, the plaintiff cannot recover, on the ground of fraud, in
this case.”
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15th.. “In cases of conditional sale, the condition may be
waived by the vendor. Thus, in case of a sale for cash on
delivery, if the property is delivered absolutely without
payment, and the vendor, after such delivery, and without
attempting to reclaim his property, endeavors to collect the
purchase money therefor, as in an ordinary case of indebt-
edness, this is evidence from which, in the absence of other
testimony, the jury may infer a waiver of the condition, and
both the right of property and the right of possession
become vested in the vendee. And, therefore, if the jury
believe, from the evidence, that the grain in question, though
originally sold to be paid for on delivery, was delivered
without payment, and that the plaintiff treated the price
agreed to be paid therefor as a debt due from Sweet to him,
and relied upon Sweet, and gave him credit for the purchase
money, instead of seeking to recover the property, he has,
thereby, waived the condition, and cannot recover in this
action."”

Which instructions, or any or either of them, the Court
refused to give, and the defendant excepted.

The jury thereupon found the following verdict:

« We, the jury, find the defendant guilty—damages assessed
to one cent. We also find the property in the plaintiff,”

And defendant® moved for new trial, becanse—1. I'he
verdict was against the law and the evidence ; 2. and against
the law; 3. and the weight of evidence ; 4. That the Court
erred in refusing defendant’s instructions—and each of
them; 5. and in admitting incompetent testimony offered
by plaintifts; 6. and in excluding competent testimony on
behalf of defendant, particularly the books of W. H. Dole
& Co., to prove the amounts contributed by each of the
parties to the capital stock of the firm; 7. and for other
reasons.
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Which motion was overruled, and defendants excepted,
and moved in arrest of judgment, because, 1. The verdict
was void; 2. And so uncertain and imperfect that judgment
cannot be rendered thereon; 3. Because said verdict is
not found upon all the issues in the case; 4. And the Court
cannot know from said verdict what judgment to render;
5. And for other reasons.

Which motion was overruled and judgment entered on
the verdict, to which defendant duly excepted.

Bill of Exceptions duly signed, sealed and filed, June
28th, 1864.

Certificate of Clerk.
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ERRORS ASSIGNED.

1. That the Court erred in the admission of incompetent
evidence on behalf of plaintiff below, and overruling de-
fendant’s objections thereto.

2. That the Court erred in excluding competent testi-
mony offered on behalf of defendant below. :

3. That the Court erred in giving plaintiff’s instructions,
and each of them.

4. And i qualifying defengimt’s F S yff;ﬁons, Tth and
18th, and refusing to give themﬂgut out uamon.

5. And in refusing to give defendant’s 8th, 12th, 14th,
and 15th instructions.

6. That the Court erred in overruling the motion for a
new trial of defendant below ; and

7. In overruling the motion in arrest of judgment of de-
fendants below.

-
4

8. That the judgment was ﬁf}' the plaintiff below, and
against the defendant below, when it should have been in
favor of defendant below, and against plaintiff below.

FULLER, HAM & SHEPARD,
Attorneys for Plaintiff in Error.
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UNITED sTRATES op AMERICA,

STATE OF ILLINOIS, COUNTY OF COOK, SS.
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