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SUPREME COURT,

STATE OF ILLINOIS.

APRIL TERM, A. D. 12361.

e —e—

DUNLAP, COLBURN & BROWN,
Plaintiffs in Error,

vs.

" CYRUS R. HAGGERTY, )
Defendant in Error. |

NOTES OF EVIDENCE.
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This is an action of assumpsit brought on a promissory note, in the
words and figures following, to wit :

$500 Chicago, August 30th, 1856.
Ninety days after date, for value received, we jointly and seve-
rally promise to pay to the order of F. H. Benson & Co., at the office of
F. H. Benson & Co., in Chicago, five hundred dollars, with interest at ten
per cent. per annum, it being for money loaned.
DUNLAP, COLBURN & CO.
ANDREW J. BROWN.

Indorsed: “T. H. Benson & Co.” [Erased.]
« . H. Benson & Co.”

To plaintifi’s declaration, the defendants, Dunlap & Colburn, plead—

1st. The general issue.
ond. Payment, surrender, and cancellation of the note.

To which defendant Brown pleads—

1st. General issue.
9nd. Payment, surrender and cancellation of the note.

3rd. That he signed said note as surety for Dunlap & Colburn—that
when said note fell due, the same was in the hands of F. H. Benson &
Co., indorsed in blank—that the said Dunlap & Colburn, at the request
of this defendant, applied to F. H. Benson & Co. for said note to pay
the same—and said F. H. Benson & Co. produced said note to said
Dunlap & Colburn, and they then and there, with the knowledge of this
defendant, so being such surety, took up and paid said note, and the
same was thereupon cancelled and surrendered to Dunlap & Colburn—
which note afterwards the said Benson & Co. fraudulently obtained from
Dunlap & Colburn, and caused this suit to be institated thereon, in the
name of said plaintiff
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Plaintiff’s replication to defendants’ second pleas.
Plaintiff’s replication to defendant Brown’s second separate plea.
Plaintiff’s replication to defendant Brown’s third plea.

Record of trial—Dunlap & Colburn withdraw their pleas—judgment
by default entered against them.

Jury impanneled to try the issue joined between plaintiff and
defendant Brown.

Verdict against all the defendants, for $663.60.

Motion of defendant Brown for a new trial overruled, and judgment
rendered against all the defendants.

Stipulation of parties, extending the time for the filing of bill of
cxceptions to September 21, 1860.

Bill of exceptions.

Plaintiff’s notice to defendants to produce a note that matured
November 24, 1856.
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mission department of I'. H. Benson & Co.’s business, and until October,
1857 ; there were business transactions between F. H. Benson & Co.
and Dunlap, Colburn & Co. ; Benson & Co. negotiated some notes for
Dunlap, Colburn & Co. ; notes were left by Dunlap, Colburn & Co. for
negotiation, and when negotiated, the net proceeds were placed to the
credit of Dunlap, Colburn & Co., who had an account with I. H. Ben-
son & Co., or to the credit of R. L. Dunlap, according to directions; they
had Dbusiness transactions together for some time; I don’t think they
commenced this business before May, 1856 ; continued to October, 1857.

This note (now in suit) was left with . H. Benson & Co. by R. L.
Dunlap or Dunlap, Colburn & Co. (T don’t know which) for negotiation,
about the beginning of September, 1856, or last of August ; this note
was sold to Haggerty by F. H. Benson & Co., and proceeds placed to
the credit of R. L. Dunlap on the 4th of September, 1856, in their bank
account with F. H. Benson & Co.

There was another note of five hundred dollars left by same parties,
R. L. Dunlap, to be negotiated between the 20th and 80th of August,
1856, signed by the same parties, and had the same time to run; this
note was sold to Watson, Tower & Co., by F. H. Benson & Co. ; I don’t
remember I ever saw the note since it was delivered to Watson, Tower
& Co.; I have searched for the Watson, Tower & Co. note, at the re-
quest of Haggerty and Benson ; I can’t tell when I made the search ; it
was some time after the maturity of the note, considerable time after;
have searched two or three times ; I searched through all the papers of
the office of F. I. Benson & Co. ; the file of vouchers and all other places
it was likely to be ; I have made what I consider to be a diligentsearch ;
I searched several times through all the papers of the office, as long as
I thought there was any prospect of finding it.

The occasion of making the scarch was in consequence of the loss of
this, the Haggerty note.

Haggerty left his note at the office of F. H. Benson & Co. for collec-
tion, on the 26th of November, 1856. I scarched for this note at the
same time I searched for the other, at Haggerty and Benson’s request,
some months after maturity of note; I can’t tell when I looked for the

note at different times during a period of three or four months; I did
not find either of the notes.

Woolner recalled, stated:  There was no partner at that time, to my
knowledge, in F. H. Benson & Co. There were other clerks in the
office besides myself.

There was a settlement with Dunlap, Colburn & Co. after the matur-
ity of those notes and papers given up, but what they were I don’t know.
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F. H. Benson, being admitted as a witness, testified that he was
engaged in the banking and brokerage business, in 1856, at 46 Clark St.
under the name of F. H. Benson & Co. In 1856, knew the firm of Dun-
lap, Colburn & Co.—R. L. Dunlap and J. E. Colburn, were members of
the firm of Dunlap, Colburn & Co. I had business transactions with
that firm. They kept a bank account with me.

I was in the habit of loaning them money and selling notes for them

of thdir own making. in some cases. This note (now in suit,) was left

with me for sale—was entered upon my bdoks for that purpose—left by
Robert L. Dunlap—it was disposed of by me to Mr. Haggerty, the plain-
tiff—sold to him. % - ]

There was another note left with me by M. Dunlap, about the same
time, and was sold to Watson, Tower & Co. When it matured, it was
paid, either by myself or one of my clerks, to Watson, Tower & Co.

i e
It was paid the day it matured, the 24th day of November.
/

I know it was paid either by myself or clerk, but don’t recollect which
of us paid it.

Dunlap came in and gave us a check for it a day or two after it was
paid. T saw the check—it was signed by Dunlap, Colburn & Co.,—given
for the note. It was some day or two after the note was paid. [Wit-
ness was not present when the note was paid, and check given. ]

Mr. Dunlap never made any other payment to me on account of the
Watson & Tower note, than the one I spoke of.

We paid this note out of our own funds, to Watson & Tower, We
were in the habit of paying the notes we sold to Watson, Tower & Co.,
the morning the notes matured.

The note paid to Watson, Tower & Co., was delivered up to me. I
have searched for the Watson & Tower note. I don’t think I can give
the date I searched for it. It was in the fall of 1857, After the note
I have here was found, I searched through my papers in the office. Had
Mr. Dunlap, in connection with Mr. Moss, search through all his papers,
and had the clerk in my office search through it for the note, and could
not find it. T can’t say whereitis. I don’t think it isin my possession.
I have made a diligent search for it. When I say in my possession, I
mean among papers I have control of,
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I searched for the Haggerty note in the fall of 1857. 1 think then—I
have forgotten dates—it was some time in 1857. I don’t recollect when
I first made the search. It was some time after the note matured. I
made search at the request of Mr. Haggerty. Haggerty left the note
with me for collection, and did not call for it when due.

The counsel for the plaintiff proposed to the witness this question :
¢ Had you any conversation with Dunlap, beforc and about the time it
fell due? If so, state it.”” Objected to, and objection overruled and
excepted to.

Answered. ‘I had. I think it was before the 26th of November,
1856. The subject of the conversation was with reference to the
extending of the note. Dunlap said he could not pay but one of the
notes, and wanted the other one extended. I said I thought Haggerty
would extend the time of payment. I think there was something said
about suing him. Whether I (witness) told him I would see Haggerty,
or advised him to see him, I don’t recollect. This was all the conver-
sation that occurred at that time. I think I had another conversation
with Dunlap at about the time of the maturity of the note. I think it
was within a day or two of its maturity. He told me that he had
arranged with Mr. Haggerty for the extension of the time of payment
of the note, he did not say how long; I don’t recollect how long it was
he said. I had another conversation with him after the note was found ;
I don’t recollect the exact date.

There was no other payment made at our office on account of either
of these notes except the check for five hundred dollars. The check is
in Dunlap’s possession, I presume. Five hundred dollars was the
amount paid.

The witness is asked the question, * Did you ever sell Watson, Tower
& Co. any other note of the same denomination ?’ which question was
objected to, and objection overruled, and the ruling excepted to. Wit-
ness answered, ¢ I never did.”

I saw this note in Moss’ possession ; he brought it to the office from
Dunlap’s house, with these crasures on it. I think it was in its present
shape. It was then given to Haggerty.
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Benson Cross-Examined.

Dunlap, Colburn & Co., kept their hank account with me. I loaned
them money from time to time. The money obtained on these notes
was placed to their credit.

Dunlap brought me these notes. I think Mr. Brown’s name was got
at my suggestion, and was on the notes when they came there. I knew
Mr. Brown had signed the note without expecting to get any of the
proceeds. He did it at my suggestion. I regarded him as surety for
Dunlap & Colburn.

I don’t know whether Haggerty knew that Brown signed the note as
surety. I do not think he knew that fact until after this suit was com-
menced. T am not certain I personally negotiated this note to Haggerty.
I recollect having a conversation with him previous to his taking the
note, but don’t recollect that any conclusion was come to at the time.

I had no personal knowledge of the payment of the Watson & Tower
note, only from having seen the check, and Mr. Dunlap telling me that
he had paid it. He told me this when we were looking for the note. I
cannot say whether I was in the office or not when the note was paid, or
if there, that I saw it done.

I did not go with Moss to get the note. Moss left it, after he got it,
with me, at my office. 1 saw the note when Mr. Haggerty left it at my
office for collection. I don’t recollect whether Haggerty kept his
account with me. :

When I got the note from Moss, I gave it to Haggerty. I did not
indorse it at that time; don’t recollect when I put the second indorse-
ment on the note. I think I stated on the former trial, that it was my
impression that T put it there after the note was brought back from
Dunlap’s. T put the “& Co.” there; it is in my hand writing ; should
think the “& Co.” was put there after the F. H. Benson. It was put
there before this suit was commenced. My impression now is, that
when the note was brought back, I noticed the upper indorsement was
stricken out and then put the other indorsement there. I think the note
was brought back the latter part of 1857, or carly part of 1858.

I think I saw the Watson & Tower note after it was paid, though I
cannot say ; don’t recollect whether I stated, on the former trial of this
case, that T had not seen the Watson & Tower note at all since I negoti-
ated it to them, though I do not think I did. I am very certain that the
note was in Watson & Tower’s hands, but cannot say whether I sent my
clerk or got it myself.
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I think Haggerty knew at the time that he got this note, that the

money raised on it was going to Dunlap & Colburn. I think T told
him so.

I don’t know how long an extension was given on this note ; think
Haggerty told me, but don’t know. ;

At the time this note was re-delivered to Haggerty, Dunlap & Colburn
and myself had failed.

F. H. Benson, recalled by the plaintiff, is asked by plaintiff’s counsel :
“How was the money appropriated that was received from Dunlap ?”
which question was objected to by defendant Brown ; objection over-
ruled, and exception taken thereto. Witness replied: It was appropri-
ated to the Watson & Tower note.

Question. ¢ Did you ever pay any money to Haggerty ?”  Objected
to; overruled, and exception taken thereto.
Answer. I did not.

On further cross-cxamination, witness stated, there was an open
unsettled account between Dunlap & Colburn and Benson & Co. Wit
ness don’t know how the balance is; don’t know whether the notes were
charged or not; the check was; the books will show.
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John Watson testified :—I was a member of the firm of Watson, Tower
& Co. in 1856. There was a note purchased by Watson, Tower & Co.
of F. H. Benson & Co., on the 23rd of August, 1856 ; I cannot say posi-
tively, but am under the impression it was paid by F. H. Benson & Co. ;
it was held when due by Watson, Tower & Co. ; when paid, it was de-
livered to those who paid it, of course. It was not paid by Dunlap & Co.

Waison recalled, and the question is asked him:—* What was the
amount and contents of the note you held, of which you have testified
about 7 To which question the defendant Brown excepted.

Objection overruled, and exception taken.

Answer.—The note was for $500, due the 21st and 24th of Novem-
ber, 1856, signed by Dunlap, Colburn & Co., due ninety days from date
to the order of . H. Benson & Co.

It was endorsed by F. H. Benson & Co.

Wm. P. Moss testified :—I am one of the assignees of F. H. Benson ;
I have seen this note before in the house of Robert L. Dunlap; I went
to his house in March, 1858 ; he was the only person there; I looked
at the papers he brought me, and found this note among them; he de-
livered it up to me ; I brought it and showed it to F. H. Benson, and
gave it to him. The names of the makers of the note and power of
attorney were erased at the time he gave it to me; ¢ K. H. Benson &
Co.” has been written in since; in all other respects it is as it was
handed to me.
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Charles W. Long was produced as a witness, by the plaintiff, who
testified that he knew F. H. Benson & Co. in 1856—was in their em-
ploy as teller till 1857, when he closed his business. I was teller in the
office of F. H. Benson & Co., in November, 1856. Saw this note (now
sued) before in the bank of F. H. Benson. Mr. Dunlap came into the
bank in the afternoon, when I was making up my cash. Dunlap said
he had a note there that was due, and he wanted to take it up. Wit-
ness went to the pocket book and took this note and marked out Mr.
Benson’s name on the back of it, but the names of the makers I did not
touch. He gave me a check for five hundred dollars, and I gave him
the note and went about my usual duties. Witness is certain this was
on the 26th of November. I found this note in the pocket book among
other notes—looked them over, and this one was the first one I came to.
I did not look particularly at the note at the time, to see when it fell
due. There was nothing said at the time as to when this note was due.
Dunlap took the note and left with it. I was engaged with my cash at
the time, and did not look at the note particularly enough to see when it
fell due. The note is in the same condition it was then, except the era-
sure of the maker’s names and the second indorsement. I searched for
the Haggerty note afterwards in connection with Mr. Woolner, among
the papers of the assignees of F. H. Benson; also for the Watson &
Tower note, and could not find either of them. I did not notice partic-
ularly the filing of the note when I delivered it to R. L. Dunlap.
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The plaintiff offered to read to the jury the note shown to Woolner.
The defendant objected; objection overruled, and note read, to which
defendant excepted.

Note reads as follows:

$500. _ Chicago, August 30th, 1856.
Ninety days after date, for value received, we jointly and seve-
rally promise to pay to the order of F. H. Benson & Co., at the office
of F. H. Benson & Co., in Chicago, five hundred dollars, with interest
at ten per cent. per annum, it being for moncy loaned.
DUNLAP, COLBURN. & CO.
ANDREW J. BROWN.

The signatures to the note, ¢ Dunlap, Colburn & Co.,” and “Andrew J.
Brown,” are erased. On the back of the note, and indorsed at the
top by way of filing, after it had been folded, are the following mem-
oranda which were alluded to by the witness, Charles W. Long, viz.:

¢ Dunlap, Colburn & Co.,”
¢“due Dec. 1.”

The note is indorsed,
“F. H. Benson & Co.,”
erased as stated by the said Long, to have been by him, and then,
“T. H. Benson & Co.,”
is again endorsed under that erasure, which is the endorsement alluded
to by Benson in his testimony, as having been put on since the note was
obtained from Dunlap.

And the defendant Brown, moved the court to exclude the testimony
of the witness Benson, from the jury, which the court refused, and the
defendant Brown then and there excepted.
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Given.

Qualified.

Given.

Qualified.

44

Given.

Qualified.

40, 41, 42,
43, 44, 45.

Plaintiff’s instructions given by the court, to which defendant Brown
severally excepted, which was noted.

Defendant’s 4th, 5th and Gth instructions:

4. That if the jury believe, from the evidence, that Dunlap applied at
the office of F. H. Benson & Co. to pay a note made by him — that the
note in question was, in response to such application, produced to him —
that he then paid the money due on it, took it away, kept it in his pos-
session and cancelled it— that is evidence of its payment, and they will
find for the defendant: Unless lhe jury believe there was a mutual mis-
lake in regard to the note, and the wrong one was delivered.

5. If the jury believe, from the evidence, that Dunlap, or the defend-
ant, called at I. H. Benson & Co.’s, Nov. 26, 1856, to pay a note, and
the note in question was delivered, and the amount due therecon was
paid, the defendants had a right to consider the note in question paid,
and said Benson had no right to apply the money received on any other
note, or to any other person than the legal holder of the note now in
question, without the consent of all the makers of this note. This is
s0, unless there was a mutual mistake in regard lo the note delivered.

Defendant Brown’s instructions, of which the court gave those marked
given, and refused or qualified those so marked, to the qualifications and
refusal of which, respectively, the defendant Brown excepted, which was
noted.
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The jury baving brought in a verdict for the plaintiff, the defendants
moved for a new trial, for the following reasons :

1st. Because the evidence was not sufficient to warrant the verdict.

2nd.  Because the Court allowed improper evidence to go to the jury.

3rd. Because the Court allowed the witness Watson to testify to the
contents of the note to which he did testify as stated above.

4th. Because the Court did not exclude the evidence of Benson from
the jury.

oth. Because the evidence showed an extension to Dunlap, of pay-
ment of note, without notice to or consent of Brown.

6th. Because the paper and writing produced and shown to witness
Woolner was allowed to be read to the jury.

Tth. Because the Court gave the plaintiff’s instructions, and refused
or qualified the defendants’.

And the Court denies said motion for new trial, to which the defend-
ants then and there excepted, and tender their bill of exceptions.

ERRORS.

1, The court erred in permitting F. H. Benson to testify as a witness
for plaintiffs, and in not excluding his testimony from the jury, on motion
of defendant Brown.

2. Because the court gave improper instructions to the jury, for the
plaintiffs.

3. Because the court improperly modified defendants’ instructions.

4. In allowing the note to be read in evidence.
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