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ABSTRACT OF RECORD.

3  Action—Assumpsit—begun March 10th, 1858, in Grundy County Cir-
cuit Court,

5  Declaration upon a promissory note given by appellant, October 1st,
1851, for $175.00, payable to the order of Daniel W. Edgerton, one year

from date, with interest annually. Endorsed to appellee.
17-18 Venue changed to La Salle County March 24, 1857.
Pleas filed November 5th, 1860.
23  1st. General issue.

2p. That said note was made without any good or valuable consideration.
That Daniel Edgerton received said note as the agent of the plaintiff,
(appellee,) and assigned it to appellee.

(VY]

That on and prior to the first day of January, A. . 1850, John Moore
24 and Horace Moore were the owners in fee of the north-cast quarter of sec:
tion 9, 34, 7 east 3 P. M.; but although the legal title was in them, they
really held the same as security for an indebtedness from one Daniel W.
Edgerton to them. On said January 1st, 1850, by an arrangement be-
tween said Idgerton and said John and Horace Moore and the plaintiff,
said John and Horace Moore, in discharge of $400 of the indebtedness
of Edgerton to them, conveyed, by their deed of that date, to said John
W. Vail, the south nalf of said quarter section of land, and the said Vail,

O
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gave to said Edgerton a contract to convey the said south half to said Ed-
gerton upon being paid said four hundred dollars. On the 28th of July,
1851, the legal title to said south half of said quarter section of land so
being in said Vail, and the legal title to the north half of said quarter
section being still in said Jehn and Horace Moore, as security for the re-
mainder of the debt due them from said Edgerton, the said Edgerton and
this defendant made and entered into a contract in writing. That
said Edgerton doth bargain and sell unto appellant the North-east
quarter of section 9, 34, 7 east 8 P. M.; also 2 acres of timber land in
section 19, 34, 8 cast 3 P. M., &c. Said appellant agreed to pay unto
said Edgerton $1150—$800 October 1st, 1851—balance in two yearly
equal instalments, to be secured by a mortgage on said premises, Edgerton
to make title to appellant when $800 paid, possession to be given on or
before the second day of August, 1851, on payment of $100—part of the
$800.00.

2d day of August, 1851—$100 paid.

August 14th, 1851—Said Johu W. Vail (appellee), then residing in
Vt., conveyed to Orson B. Galusha, for expressed! consideration of $400,
said south half of said quarter section.

September 8th, 1851, said Gaiusha, for $400, conveyed said south half
of said quarter section to appellant.

September 20th, 1851, said John & Horace Moore conveyed the north
half of said quarter section to appellant.

Said deed from said Vail (appellee) to said Galusha was without con:
sideration ; that said Galusha, in receiving said conveyance and conveying
to appellant, acted as the agent of said Vail (appelles), and was a mere
nominal holder of the title, for convenience in transacting the business of
his agency.

At the time of the conveyance to appellant, by said Galusha, appellant
actually paid the sum of $400, in cash, which was all the consideration
said Vail (appellee) was entitled,

There was due from said Edgerton to said John & Horace Moore, at the
time they executed the deed aforesaid to appellant, $650, and at the time
of the execution of said deed, appellant paid to said John & Horace Moore
$300 in cash- After the payment of said $100 to Edgerton, $400 to Ga.
lusha for Vail (appellee), and at the time of the payment of said $300
to John and Horace Moore, making $800, it was agreed between said Ed-
gerton, John and Horace Moore, and appellant, that the remaining $850;
mentioned in said agreement as that to be secured by a mortgage, should
be paid by letting the said John & Horace Moore have the mortgage con<
templated in said agreement. The otwssing of said agreement by the prep-
aration and execution of said mortgage was carelessly neglected till March,
1852; said Edgerton, in the meantime, had applied to his own use the $400
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which belonged to Vail (appellee), and which Galusha had permitted him
to take. March, 1852, said Edgerton, and Atherton, a lawyer in Morris,
insisted that it was necessary that the notes should run to Edgerton, as the
contract was made with him, and prevailed upon appellant to execute the
mortgage and notes (one of which s that declared upon) to said Edgerton,
instead of to said John & Horace Moore, with the fraudulent motive on
the part of said Edgerton to assign the notes and mortgage to said Vail
(appellee), to make good, in purt, the money of said Vail so appropriated
by said Edgerton to his own use. Thereupon said Edgerton, for no other
consideration, took and immediately assigned said notes to the plaintiff
(appellee), and they were left with said attorney (Atherton) to be collccted-
for said Vail: (appellee).

Nov. 9th, 1861—demurrer to 2d and 3d pleas.

Nov. 20th, 1861—demurrer sustained to the 3d plea and overruled to-
the 2d.

Dec. 5th, 1861—common counts. Noll. paeech

1st and 2d plea withdrawn. Judgment for plaintiff (appellee).

84 Appeal prayed and perfected.

ERRORS ASSIGNED.

1sT. The Court erred in giving. judgment for plaintiff (below).
2p. The Court erred in sustaining demurrer to the 8d‘plea.
8p: The Court erred’in not giving judgment for plaintiff (below).

LELAND & BLANCHARD,
For Appellant.
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ABSTRACT OF RECORD.

8  Action—Assumpsit—begun March 10th, 1853, in Grundy County Cir-
cuit Court,

5  Declaration upon a promissory note given by appellant, October 1st,
1851, for $175.00, payable to the order of Daniel W. Edgerton, one year
from date, with interest annually. Endorsed to appellee.

17-18 Venue changed to La Salle County March 24, 1857.
Pleas filed November 5th, 1860.
23  1sr. General issue.

2p. That said note was made without any good or valuable consideration.
That Daniel Edgerton received said note as the agent of the plaintiff,
(appellee,) and assigned it to appellee.

3 That on and prior to the first day of January, A. ». 1850, John Moore
24 and Horace Moore were the owners in fee of the north-east quarter of sec
tion 9, 84, T east 3 P. M. ; but although the legal title was in them, they
really held tho same as security for an indebtedness from one Daniel W.
Edgerton to them. On said January 1st, 1850, by an arrangement be-
tween said Edgerton and said John and Horace Moore and the plaintiff,
said John and Horace Moore, in discharge of $400 of the indebtedness

of Edgerton to them, conveyed, by their deed of that date, to said John
W. Vail, the south nalf of said quarter section of land, and the said Vail,
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gave to said Edgerton a contract to convey the said south half to said Ed-
gerton upon being paid said four hundred dollars. Qg the 28th of July,
1851, the legal title to said south half of said quarter section of land so
being in said Vail, and the legal title to the north half of sajd quarter
section being still in said John and Horace Moore, as security for the ro-
mainder of the debt due them from said Edgerton, the said Edgerton and
this defendant made and entered juto & contract in writing. That
said Edgerton doth bargain and sell unto appellant the North-east
quarter of section 9, 84, 7 east 3 P. M.; also 2 acres of timber land in
section 19, 84, 8 cast 8 P. M., &e. Suid appellant asreed to pay unto
said Edgerton $1150—$800 October 1st, 1851—balance in two yearly
equal instalments, ta be secured by a mortgage on said premises, Edgerton
to make title to appellant when $800 paid, possession to be given on or

before the second day of August, 1851, on payment of $100—part of the
$800.00.

2d day of August, 1851—8&100 paid.

August 14th, 1851—Said John W. Vail (appellec), then residing in
Vt., conveyed to Orson B. Galusha, for expressed! consideration of $400,
said south half of said quarter section.

September 8th, 1851, said Gaiusha, for $400, conveyed said south half
of said quarter section to appellant.

September 20th, 1851, said John & Horace Moore conveyed the north
half of said quarter section to appellant.

Said deed from said Vail (appellee) to said Galusha was without con.
sideration ; that said Galusha, in receiving said conveyance and conveying
to appellant, acted as the agent of said Vail (appellee), and was a mere
nominal holder of ‘the title, for convenience in transacting the business of
his agency.

At the time of the conveyance to appellant, by said Galusha, appellant
actually paid the sum of $400, in cash, which was all the consideration -
said Vail (appellee) was entitled,

There was due from said Edgerton to said John & Horace Moore, at the
time they executed the deed aforesaid to appellant, $650, and at the time
of the execution of saiq deed, appellant paid to said John & Horace Moore
$300 in cash-  After the payment of said $100 to Edgerton, $400 to Ga.
lusha for Vail (appellee), and at the time of the payment of said $300
to John and Horace Moore, making $800, it was agreed between said Ed-
gerton, John and Horace Moore, and appellant, that the remaining $350,
mentioned in said agreement as that to be secured by a mortgage, should

‘be paid by letting the said John & Horace Moore have the mortgage con-

—& L

templated in said agreement. The ehssing of said agreement by the prep-
aration and execution of said mortgage was carelessly neglected till March,
1852; said Edgerton, in the meantime, had applied to his own use the $400
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which belonged to Vail (appellee), and which Galusha had permitted him
to take. March, 1852, said Edgerton, and Atherton, a lawyer in Morris,
insisted that it was necessary that the notes should run to Edgerton, as the
. contract was made with him, and prevailed upon appellant to execute the
. mortgage and notes (one of which is that declared upon) to said Edgerton,
instead of to said John & Horace Moore, with the fraudulent motive on
the part of said Edgerton to assign the notes and mortgage to said Vail
(appellee), to make good, in part, the money of said Vail so appropriated
by said Edgerton to his own use. Thereupon said Edgerton, for no other
consideration, took and immediately assigned said notes to the plaintiff
(appellee), and they were left with said attorney (Atherton) to be collceted
for said Vail (appellee).

32  Nov. 9th, 1861—demurrer to 2d and 3d pleas.

33 Nov. 20th, 1861—demurrer sustained to the 3d plea and overruled to
the 2d.

b
.83 Dec. 5th, 1861—common counts. Noll. W&Mé
1st and 2d plea withdrawn. Judgment for plaintiff (appellee).

34 Appeal prayed and perfected.
ERRORS ASSIGNED.

1s7. The Court erred in giving judgment for plaintiff (below)-
9p. The Court erred in sustaining demurrer to the 3d plea.
3p. The Court erred in not giving judgment for plaintiff (below).

LELAND & BLANCHARD,
For Appellant:
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SUPREME COURT OF ILLINOIS,

TEIITRD GRAND DIVISION.

APRIL TERM, 1862, AT OTTAWA.

HENRY R. CONKLIN
v > Appeal from La Salle:
JOHN W. VAIL.

BRIEF OF APPELLANM.

The only question in this record is, whethey, if the allegations in vhe 3d
plea arve true, the defendant ought to pay the note declared upon? The ques-
tion is simplv this: If A owes Ba sum of money, and (7, to whom A owes
nothinw. can Jdeceive A so as to make him give him, (U), a note for it, without
the consens of B. and without anv discharge by B of A's liability to him, can
B and C both collect the $100 of A, or can B only coilect 't? The giving a
note by A to € for a debt A owes B, does net, of course, discharge A from the
debt to B; and if so, it seems clear that there is no consideration for A’s prom-
is¢ to C; otherwise, A can be compelled to pay twice. 'The gist of the plea is
this: The Moores held the title to a quarter seciion of land, as security for a
sum of money due them from Edgerton, Vail paid the Moores $400 for Ldger-
ton, and the Moores therenpon conveyed to Vail the south-halt of the quarter,
and Vail gave Edgerton a bond to convey it to Edzerton when he paid the $400.
Edgerton contracted to sell the who'e quarter to defendant (Conkling). The
conveyance of the north half was. of course, tn come from the Moores, and that
of the south half from Vail: and Vail and the Moores were respectively to be
pa‘d their debts.  All that Vail was entitled to was $400. He made Galusha
his agent and nominal grantee. -Galusha, for V.il, convayed to Conkling, and
the latter paid him the $400. Vail, therefore, by his agent, thus received all
that was due him.  Galusha entrusted the money to Edgerton, and the latter,
instead of sending it to Vail, spcnt it, Edgertou, by false pretence, caused
Conkling (the defendant) to give the note and mortgage to him, for the debt due
the Moores, and immediately assigned them to Vail, and thus made up $350 of
Vail’s money which Edgerton had spent, and left Conkling sl indebted to the
Moores $850. The receipt of the $400 by the agent of Vail is distinetly
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-alleged, and it also clearly nppears by the plea that tlis was all to which he was
entitled.  ‘The giving the note to Edgerton was, then, clearly without consider-
ation, and Vail had no right to it, under the assignment, because his agent (Ga-
Tusha) had already reccived the $400  Vail. by Galusha, his agent, received
his $400, and of course legally had notice, when the note was assigned to him,
that he had no right to a note and mortgage for a debt previously paid to him,
and that Edgerton had no legal right to tzke a note and mortgage for a debt
not due him. Suppose Vail did not actually know his $400 had been paid to
Galusha for him, he had actually legally received it himself, because the pay-
ment by the defendant to Galusha was, in law, a payment to Vail himself. It
may be possible, but it is not probable, that Vail did not know that Galusha had
yeceived and paid over to Bdgerton the $400. Vail and Edgerton were broth-
ersein-law, and Galusha trusted to Edgerton to send Vail his money, and he
omitted to do it, and it slipped away from him. Hence the dodge in Atherton’s
office.  We rely upon the fact that payment to the agentis payment to the
principal. ‘The facts, as they can Le proved, are stated in the 3d plea. If they
furnish no defence, the defendant must pay the $350 twice. It seems to us
that the facts in the plea constitute a good defence. and that there was no con:
sideration for the note given Edgerton, und that Vail having once been paid his
debt, cannot recover it again. 1lis agent was authorized to receive the money,
and did receive it, and Conkling should not pay it twice, because Galusha did
not see that his principal got his $400. The common counts were not!prossed,
and the other pleas were withdrawn, so that the single question could be pre-
sented, whether the fucts alleged in the 8d plea show that there was no consid-
eration. 'T'he motives and circumstances under which the note was given, are
stated, and it is alleged that there was no other considera-ion for giving it.—
When any supposed d-fects in the plca, which we have not discovered, shall
have becn pointed out, we will endeavor to answer them.

LELAND & BLANCHARD,
For Appellant.



| -.3‘\&1&0@‘9_9%[%{.
ek



~SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISTOIN.

APRIL TERM, 1862, AT OTTAWA.

HENRY R. CONKLINt
V¥ Appeal, from La Salle:
JOHN W: VAIL.

BRIEF OF APPELLANT.

The only question in this record is, whether, if the allegations in the 3d
plea ave true, the defendant ought to pay the note declared upon? The ques-
tion is simply this: If A owes B a sum of money, and C, to whom A owes
nothing, can deceive A so as to make him give him, (C), a note tor it, without
the consent of B, and without any discharge by B of A’s liability to him, can
B and C both collect the $100 of A, or can B only coilectit? The giving a
note by A to C for a debt A owes B, does net, of course, discharge A from the
debt to B; and if s, it seems clear that there is no consideration for A’s prom-
ise to C; otherwise, A can be compelled to pay twice. The gist of the plea is
this: The Moores held the title tr a quarter section of land, as security for a
sum of money due them from Edgerton, Vail paid the Moores $400 for Edger-
ton, and the Moores therevpon conveyed to Vail the south-half of the quarter,
and Vauil gave Edgerton a bond to convey it to Edgerton when he paid the $400.
Edgerton contracted to sell the whole quarter to defendant (Conkling). The
conveyance of the north half was, of course, to come from the Moores, and that
of the south half from Vail; and Vail and the Moores were respectively to be
paid their debts.  All that Vail was entitled to was $400. He made Galusha
his agent and nominal grantee. Galusha, for Vail, conveyed to Conkling, and
the latter paid him the $400. Vail, therefore, by his agent, thus received all
that was due him.  Galusha entrusted the money to Edgerton, and the latter,
instead of sending it to Vail, spent it. Edgerton, by false pretence, caused
Conkling (the defendant) to give the note and mortgage to him, for the debt due
the Moores, and immediately assigned them to Vail, and thus made up $350 of
Vail's money which Edgerton had spent. and left Conkling still indebted to the
Moores $350. The receipt of the $400 by the agent of Vail is distinctly
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“alleged, and it also clearly appears by the plea that this was all to which he was
entitlad.  The giving the note to Edgerton was, then, clearly without consider-
ation, and Vail had no right to it, under the assignment, because his agent (Ga-
lusha) had already reccived the $400  Vail. by Galusha, his agent, received
his $400, and of course legally had notice, when the note was assigned to him,
that he had no right to a note and mortgage for a debt previously paid to him,
and that Edgerton had no legal right to take a note and mortgage for a debt
not due him. Suppose Vail did not actually know his $400 had been paid to
“Galusha for him, e had actually legally received it himself, because the pay-
-ment by the defendant to Galusha was, in law, a payment to Vauil himself. It
may be possible, but it is not probable, that Vail did not know that Galusha had
raceived and paid over to Edgerton the $400. Vail and Edgerton were broth-
«ers-in-law, and Galusha trusted to Edgerton to send Vail his money, and he
omitted to do it, and it slipped away from him. Hence the dodge in Atherton’s
office. We rely upon the fact that payment to the agentis payment to the
principal. The facts, us they can Le proved, are stated in the 3d plea. If they
furnish no defence, the defendant must pay the $350 twice. It seems to us
that the facts in the plea constitute a good defence. and that there was no con:
sideration for the note given Edgerton, and that Vail having once been paid his
debt, cannot recover it again. llis agent was authorized to receive the money,
and did receive it, and Conkling should not pay it twice, because Galysha did
not see that his principal got his $400. The common counts were not/prossed,
and the other -pleas were withdrawn, so that the single question could be pre-
sented, whether the facts alleged in the 8d plea show that there was no consid:
eration. 'The motives and circumstances under which the note was given, are
stated, and it is alleged that there was no other considera-ion for giving it.—
When any supposed d-fects in the plca, which we have not discovered, shall
have been pointed out, we will endeavor to answer them.

LELAND & BLANCHARD,
For Appellant.
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