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HowARrD PRIESTLEY et al., \
Plaintiffs in Error, ]
vsS.

‘\
Tue NorTHERN INDIANA & CHICAGO |
RaiLroap Conpany,

Defendant in Brror.  /

- eoe

Declaration in case was in six counts.

The fifth count states, that on the 20th February, 1854,
defendants being common carriers for hire of goods, ete., and
plaintiffs being at that time engaged in the business of man-
ufacture of sash, scroll-work, etc., plaintiffs delivered to
defendants, at Toledo, three boxes of machines, to be used in
said manufacture, viz.: machines for morticing, tennoning,
planing, scroll-saws, etc., of the value of $2,000, which
the defendants accepted, to be carried to Chicago, to be
delivered to plaintiffs in a reasonable time thereafter, for
hire. :

That the goods arrived at Chicago, on thé 28th March,
1854, at defendants’ depot, of which defendants had notice ;
yet defendants, in violation of their duty, did not deliver
said goods to plaintiffs within a reasonable time thereafter,
nor notify them that the goods had come for three months
after they had come, whereby plaintiffs incurred loss and
damages, made several journeys to Toledo, Cleveland, Buffalo
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and Boston, etc., in looking for said goods, spending $500 ;
$1,000 for the loss of said machines in their business;
$1,000 for stoppage of business caused by non-delivery of
said machines; $2,000 loss of time of twenty-five workmen
kept idle three months.

The sixth count was similar, and alleged the damages as
follows: That by the said non-delivery of said goods, beside
the expense of journeying as above, they lost the use of said
machines in their business; the use and profit of their capital
employed in their business, etc., viz.: $5,000 for three
months ; were thereby prevented from carrying on said
business for that time, from making profits therefrom, viz.:
$5,000. Loss of workmen’s time and wages as in fifth
count.

The other counts were substantially the same, only varying
in some respects the statement of the damages.

Mc Williams testified, that he first knew plaintiffs in fall
of 1853 ; was in their employ in spring of ’54; was their
foreman for three months. They built a factory in winter of
’54, for the making of window blinds, sash, door and scroll-
work ; had taken several contracts for building and finishing
houses ; they were waiting for their machinery to come when
I began to work for them in April, ’54. Plaintiffs went East
to buy the machinery in question. It filled three large boxes ;
witness enumerated the articles mentioned in the narr.,
adding that the boxes contained all the apparatus of a factory
of that kind. The articles were for carrying on the factory
business, making doors, windows, etc. In the latter part of
May 1 went to Mitchell’s warehouse to get the boxes; they
were marked. “T. G. Gray, Sherman House,”—plaintiffs’
deceased partner.

T often went with plaintiffs to the freight office in the depot,
to inquire for this machinery. We first went in the latter
part of March, and from time to time till the machinery
came, in the latter part of May. We used to go every morn-
ing; inquired of the clerks if the machinery had come ; asked
for boxes marked T. G. Gray. Plaintiffs went East to look
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up the machinery. Plaintiffs had taken the contracts of seven
houses to finish.

Edward Gleason. The machinery arrived here by the
defendants’ road in the latter part of March. They were
received from the warehouse in the latter part of May. He
described the machinery in the same way as McWilliams.
Knew plaintiffs from the latter end of 1853. We used to
go to the depot to inquire for this machinery; we asked if
machinery bad come, directed to Gray. One time we were
directed by the clerk to go to Mitchell’s. Gray went and
got the boxes. They had been in store two months. Were
expected from first to fifteenth of March. First inquired for
them 15th March. Kept doing so all along. No notice was
received by plaintiffs that the boxes had come.

Cross-examined. Witness said he built the factory for
plaintiffs. It was finished for the machinery by middle of
March. I agreed to carry on the building business in con-
nection with plaintifis. This agreement was made on Gray’s
return from the Bast, whither he had gone to buy machinery.
1 was as a builder to have charge of that branch of the
business, they to furnish machinery.

R. M. Milchell testified, that the boxes were sent from the
depot of the Michigan Southern Company fo his warchouse,
marked T. R. Gray & Co. Priestley got them May 20.
Witness had an arrangement with that Company for storing
goods. I understood that the road from here to the State
line was a part of the Southern Michigan and Northern Indi-
ana Railroad line.

Admitted, on both sides, that the warehousemen were
responsible men.

Edward Gleason, recalled, stated, that they, 7. e. he and
plaintiffs, under their agreement, took several contracts for
building, as a firm, in April and May, which were all aban-
doned in consequence of the non-arrival of the machinery
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N. B. Judd, called for plaintiffs, stated, that the defendants’
company formed, under the statute in 1849 or ’50, to build a
road from here to the State line. The road from Chicago to
the State line was built by the Southern Michigan and North-
ern Indiana Company. Construction accounts were kept by
the latter company. I bought the land ; the Northern Indiana
Company built the road: and I kept my accounts for the
purchase-money with that company. I conveyed the right of
way to the Northern Indiana and Chicago Company, defend-
ants.

The defendants never ran the road; the other companies
ran their rolling stock. over it. The defendants’ company
never did any business. They became a corporation. The
companies forming the line were consolidated. T had notice
in 1855.

The defendants admitted their corporate existence, and
ownership of a line of railroad from the State line.

William Mc Williams, recalled, said: I was employed by
plaintiffs to superintend the erection of buildings. T used to
be in their office every morning. Their factory was one for
using machinery like that in question. The same kind of
work might possibly have been done by hand. But the fac-
tory itself would necessarily have to stand still without the
machinery mentioned in the narr.

1. Plaintifls’ counsel asked witness, how long the factory
stood idle for want of the machinery in question ?

2. What was his estimate of the value of the building ?

3. What was the value of the machinery in the building ?

4. How many hands plaintifis had in their employ at the
time the machinery was expected ?

5. How many factories of that kind there were in Chicago
at that time ?

6. Whether at that time there was much building going
on in Chicago ?

7. What were the plaintiffs’ pecuniary means ?
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8. They also asked witness to state the facts as to the
real loss and damage sustained by plaintiffs by the non-delivery
of said machinery on its arrival,

9. To state whether or not, and if so, what loss plaintiffs
sustained by reason of the non-delivery.

10. To state any fact to satisfy the jury that plaintiffs
sustained loss from non-delivery of machinery.

11.  To state whether or not, and to what extent, plaintiffs
sustained loss from extra lot of hands thrown out of employ
by reason of the non-delivery of the machinery.

12, Whether plaintiffs lost contracts for building in con-
Sequence, ete.

13.  Whether, in consequence, ete., plaintiffs were deprived
of the benefit and use of the factory. i

14. Whether plaintiffs lost employment while waiting for
the machinery.

15.  Whether they lost the wages of their workmen, ete,

17. What was the use of the machinery in question from
the time it arrived to the time it was delivered.

18. What was the value of the use of the machinery from’
March 28 to the time it was delivered.

All of which questions were overraled by the court.

Exception as to each question.

Edward Gleason veealled. Plaintiffs proposed to question
this witness as to the damages of plaintiffs, same as last
witness.

Disallowed by the court,

Exception by plaintifis,

They also proposed to ask him, what, if any, Jjourneys
plaintiffs took in scarch of the machinery—their expenses, if
any.

This the court also overruled, and the plaintiffs excepted.

This was all the evidence.

In addition to instructions given, plaintiffs asked the court
to give the following instructions, which the court refused to
give:
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A. That if the jury found for plaintiffs, to assess and
award such damages as reasonably appeared from the evidence
they had sustained from defendants’ breach of duty.

B. That if the jury should find defendants guilty, and
also, that after defendants had sent the machinery into store
plaintiffs called for it, and defendants denied all knowledge
of it, and did not for a length of time notify plaintiffs of its
arrival, or inform them where it was, that, in the absence of
proof to the contrary, these facts were evidence to be consid-
ered by the jury in determining whether or not defendants
were guilty of gross negligence and breach of duty; and
plaintiffs were entitled to whatever damages they sustained
from defendants’ conduct in the premises.

C. That if they found defendants guilty of a violation of
duty in the premises, plaintiffs were entitled to recover what-
ever damages they sustained in consequence of defendants’
default.

D. That if they found for plaintiffs, the jury, in assessing
the damages, might properly take into consideration, as a
cuide in exercising their discretion in this case, plaintiffs’
circumstances at the time, the nature and state of plaintiffs’
own business in Chicago at that time, loss of time, traveling
expenses in searching after the machinery after its arrival
and before its delivery, loss of contracts, time and wages of
workmen, and other losses actually suffered in consequence,
ete.

E. That if the jury believed, from the evidence, that
defendants violated their duty, plaintiffs are entitled to main-
tain this action without proof of actual specific damages;
and that it was the duty of the jury, in that event, to give
a verdict for such damages as upon the whole evidence they
were satisfied plaintiffs had sustained in consequence of de-
fendants’ wrongful conduct. That the damages are not to be
confined to the market value of the machinery; nor to its
cost ; nor to plaintiffs’ expenses in searching for it while it
may have heen in defendants’ depot; or to plaintiffs’ loss in
respect of particular contracts caused by non-delivery, etc. ;
and that the jury would be justified in making such inferences




The court gave, of its own motion, the following instruction,

marked 3 :
“Tf the jury find for plaintiffs, the true and only measure
—Z 3 of damages is the difference in the market value of the
'//-// machinery in question, in Chicago, at the time it arrived,
and the time when it should have arrived; and if the jury
shall find that no evidence on-this subject has been given
from which any judgment can be formed, the plaintiffs are

. entitled to nominal damages only.”
Lxception by plaintiffs to the giving of this instruction.
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as to plaintiffs’ losses in business, time and money, as they
might think warranted by the whole evidence, and in giving
substantial damages to compensate such losses.

F. That if the jury should find, from the evidence, that
the conduct of the company’s employees towards plaintiffs,
when they went to the depot to inquire for their machinery,
was improper and insolent, and that they showed no disposi-
tion to assist plaintiffs in finding it, but neglected to give
them proper assistance and information to enable them to
find it, that in assessing the damages the jury might take
such conduct and behavior into consideration, either in
mitigation or aggravation of damages, as the jury should
judge proper in the exercise of a just and sound discretion.

Plaintiffs excepted to refusal of the court to give these
instructions.

Of the instructions asked by defense, five in number, all,
except the fourth, went to the right of plaintiffs to maintain
their action. The fourth, being the one chiefly objectionable
to plaintiffs, is the only one of much importance here ; it is,
in substance, as follows, viz.:

¢ That even if the jury should find the defendants guilty
of a breach of duty, no competent evidence of damages
having been offered by plaintiffs, the jury could only give a
verdict for nominal damages.”

To which plaintifls excepted.

Verdict for plaintiffs, damages one dollar.

Motion for new trial.

Overruled. Iixception.

Plaintiffs agsign as errors:

1. That the court erred in overruling the motion for a
new trial.

2. In not permitting the witnesses McWilliams and

Gleason to answer the questions put to them, and numbered
1,2,38,4,5,6,7,8, 9,10, 11, 12, 13, 14, 15, 17, 18.
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8. In not permitting Gleason to testify in relation to
plaintiffs’ loss, and expense in journeys to look up the
machinery.

J};’ 4. In giving the instruction number three, as to the
measure of damages.

5. In refusing to give the instructions marked 4, B, C,
D, E, F, asked for by plaintiffs.

6. In giving instructions asked for by defendants.
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Q% the Supreme Gonet of the State of Jllinois,
. THIRD GRAND DIVISION.

APRIL TERM, A. D. 1860.

HOWARD PRIESTLY Er AL.
vS. '

NORTHERN INDIANA AND
CHICAGO RAILROAD CO. -

BRIEF OF POINTS AND AUTHORITIES.

I. The court should have allowed the plaintiffs to give the
testimony which was excluded.

1. Their expenses and journeys in search of the machinery
then lying in defendant’s warehouse, was proper matter of

proof, and recoverable as special damages.
Parmalee v. Fischer, 22 T1. 214.

9. The value of the use of the articles as machinery in
the plaintiffs’ factory, for the time they lost their use by de-
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fendant’s neglect, was proper for the Jl]l) in considering and
estimating damages.

Butler v. Mehring, 15 T11. 488.

Green v. Mann, 11 ibid. 616.

Walters v. Tower,8 Excheq.401; also, 20 Edg. L. & Eq. R. 410.
Davis v. Talcolt, 14 Barbour, 611.

Singer v. Farnsworth, 2 Ind. 597.

Hughes v. Cannon, 1 Sneed. 622

1 Blatchtord, 211 ; 2 Parsons’ Con. 471 ; 18 Vermont, 620.

3. The evidence sought to be given as to the nature and
extent of plaintifls’ business; the state of that business in
Chicago at that time ; the number of workmen kept idle ; the
wages spent ; loss of time; suspension of plaintiffs’ business
in consequence of the non-delivery by defendant of the ma-
chinery ; together with all the facts and circumstances con-
nected with, or growing out of, that non-delivery, showing
the degree of defendant’s culpability in the matter as evidence
of gross or malicious neglect and misconduct, was proper for
the consideration of the jury, to enable them to appreciate
the extent of plaintifls’ losses, and the degree in which those
losses were owing to defendant’s misconduct.

Lincoln v. Suratoga and S. Railroad Co., 23 Wend."425.
Gillard v. Brittan, 8 M. and W. 575.
- Whipple v. French, 10 N. H. Rep. 130.
Sedgwick on Damages, pp. 26, 27, 28, 33, 34, 66, 67,
81, 96, 193, 200, 213.
Bell v. Cunningham, 3 Pct. 69—86.
Brockett v. McNair, 14 Johns. 170.
White v. Moseley, 8 Pick. 856.
Tarleton v. Mc Gawlei, Peake N. P. 205.
Scott v. Bay, 3 Md. 431.
Lacour v. Mayor, 2 Duer, 406.
Sewell’s Falls Bridge v. Fisk, 3 Foster (\T H.) 171.
Dickinson v. Boﬂe, 17 Pick. 78.
Ingram v* Lawson, 6 Bing. (N. C.) 212.
Donnel v. Jones, 1T Ala. 689.
McNeil v. Reid, 9 Bing. 68.




3

II. The instructions which the plaintiffs asked should
have been given to the jury.

1. TIn actions for torts, juries are not restricted in asses-
ing damages in the same way as in actions upon contracts ;
but where there is evidence showing, or tending to show,
gross, neglect, or malicious or willful mlsconduct they may
give discretionary damages. ;

Fish et al. v. Roseberry, 22 111. 298—300.

Whipple v. French, 10 N. H. 130.

Gillard v. Brittan, 8 M. and W. 575.

Peters v. McKeon, 4 Denio, 549, (arg. C. O’Conor.)
Crouch v. Great Nor. Railway, 34 Eng. L. & Eq. 388.
Waters v. Tower, 20 Eng. L. and Eq. 410.

9 Wils. 295; 9 Bing. 68; 6 Bing. (N. C.) 212.

5 Day,144; 8 Day, 447 ; Sedgwick on Damages, 659.
17 Ala. 689; 1 N. J. 183; 2 Parsons on Cont. 451.
10 Mass. 462; Harper S. C. Rep. 87; 15 M. & W. 117.
1 Wash. 152; 8 Iredell, 236 ; 5 Mass. 437.
Sedgwick, 94 ; 3 Johns. 56—68.

6 Cowen, 254; 2 N. and M. 267 ; Coxe, 67, 79.

8 Miss. 318, 323.

9. The object or purpose to be accomplished by the sub-
ject matter of contract and proof may be shown in order to

affect the damages.
Crabtree v. Kile, 21 T11. 185.

3. Gross neglect or willful misconduct is equivalant to
fraud or malice, and when facts are shown which authorize
the jury to find such neglect or misconduct, the jury may

properly give greater damages than thc actual damages shown.
Whipple v. Fr cnch, 10 N. H. 130, 131.
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III.. The rule as to damages adopted by the court in its
instruction given for defendant, was not the correct rule in
this case.

Butler v. Mehring, 15 Il1. 488.

Green v. Mann, 11 Il1. 616.

Davis v. Talcott, 14 Barbour, 611.

Singer v. Farnsworth, 2 Ind. 597.

Hughes v. Cannon, 1 Sneed. 622.

Waters v. Tower, 20 Eng. L. and Eq. 410.
Lincoln v. Saratoga Railroad, 23 Wend. 425.

1 Blatchford, 211; 2 Parsons on Contract, 471.
18 Vermont, 620.

ARTHUR W. WINDETT,
Of Counsel with Plaintiff in Error.
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