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Supreme Court of the State of Illinois,
THIRD GRAND DIVISION.
APRIL TERM, 1382.

Towx or BLACKBERRY )
VSs. - Error 10 KXane Couxty.
Drxxison K. Towx. 5

POINTS AND BRIEF OF COUNSEL FOR THE DEFENDANT IN ERROR.
FIRST POINT.

The plaintiffs’ in Error Abstract of the Evidence does not give all the evi-
dence in the case, and leaves out some portions that we deem important to call the
attention of the Court in considering and determining this case. On page No. 26
& 27 of Record, (I have not the Record before me as made up,) Hathaway states,
“Remember got the order near the time stated by Mr. Fish, December or January,
“I got the money on the order in Spring of 1860.” Tish states on Cross-examina-
tion on page No. 26 of Record, “Think I delivered the order in December 1859,
““it was handed to Mr. Hathaway, he had an order from Mr. Wood for it.” On
Page 21 of Record Hathaway states, “ Was overseer of Highways in Blackberry,
“in District No. 5. TReceived order to open the Road from Snook. (This is a co-
“py of the order.) I opened the road through, has been traveled more or less ever
“since, the road is now obstructed at the corner of defendant’s land. Think that
“ I opened it twice as Road Master.” This witness further states in his direct ex-
amination on P. 21. “I know the lands described in this survey, had an order
“from Samuel Wood, drawn.on Harry White payable to Samuel Wood, it stated
“that there was that amount due to Wood. White was the Supervisor of the town,
“Wood assigned it over to me.”

On page No. 13 of Record, witness Fish stated on his cross-examination, “ The
‘“ papers were into my hands Sept. 6, 1860, I think so, had the papers in my hands
¢‘ever since until I gave them into the hands of My. Rockwell in December last, I
‘“had net seen the papers before for a year and a half, and did not know these
“names were gone until I got them to hand to Rockwell, papers had not been out
“of my office for a year and a half before.”

The Court will see from this last statement of Fish that he had the papers in his
possession at the time he handed them to Rockwell, which was in December 1861,
for 18 months, and that they had not been out of his possession for that length of
time, but he did not know that the names of the petitioners were torn off the peti-
tion. This witness also further states that he thinks he received the papers and
filed them Sept. 6, 1860, but will not swear positively to it, yet it he had had them
in his possession 18 months in' December 1861, he must have received them before
the 6th of Sept. 1860. On the 4th day of June 1859, the Commissioners of ITigh-
ways of the town of Blackberry laid out the Road, vide Record p. 17, and that cer-
tain owners of land over which said road passed, viz., Iathaway, Samuel Wood,
Boyd and Yates, not having released their claims to damages &ec., they proceeded
to assess them, and assessed to Yates $80, Boyd $80, Samuel Wood 885, Hathaway
$T4, and this account was audited by the Board of Auditers of the town of Black-
berry Sept. 6th, 1859, vide Record page 18, and Joel Fish, the Town Clerk, was
one of the members of this Board of Auditers, and the custom of the town was, as
he states, to issue orders immediately on the accounts so audited, vide Record page
26 & 27, from these facts would it not seem to follow, that the papers, in the case,
were left with the Clerk Fish at the time of the auditing of the account, if not how
was he to make a proper record of it. That the papers were left with him and he
carclessly omitted to file them T have na doubt.  The Court will bear in mind that
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he is a farmer and not a good practical business man, and did not understand the
importance of making these entries at once and correctly. That these papers were
not filed at the time they were left with him, and afterwards he filed them without
looking to the inside of the papers, and without reflection on the subject as to the
time when they came into his hands, it seems to me there is left but little room for
doubt.

It is also apparent that the date of the filing of the papers with Iish is not correct
or entitled to any confidence, from the fact that the notice signed by Kendall, ITime.
baugh and Snooks, Road Commissioners, dated May 18th, 1860, and served on the
defendant Town, some two weeks thereatter, requiring him to open the Road. ic
marked filed by Fish on the 1Sth day of April 1860, Just one month before it was
made, vide Record p. 11, here the mistake is so apparent as to date of the filing,
that no proof or argument is required, and in this respect he appears to be very
unfortunate, and grossly careless.

SECOND POINT.

A petition was got up and signed by the requisite number of petitioners, asking
the Commissioners of said town to lay out a certain road. This "part of the pro-
ceeding is admitted to be regular, and on the 2 day of May 1859, the Commission-
ers acted on this petition so far s to view the proposed road, and having determined
to lay the road, then fixed a time and place for hearing reasons against the same,
and caused notice thereof to Le posted up &c., vide Record p. No. 5, and having*
met at the time and place &e., and having heard such reasons as were offered &e..
did on the 4th day of June 1859, cause a survey thereof to be made &e It is there-
fore ordered &ec., that a road be and the same is hereby established according .to
said survey, and the plat hereunto annexed, vide Record p. 7. Witness whereof'
we the said Comnmissioners have set our hands this 4th day of May 1859. The date
is clearly a mistake and should hyve been the 4th day of June 1859. Tirst, because
on the 2d day of May was fixed the time and place for hearing objections against
laying it out and gave notice thereof, which took place June 4th, 1859, vide Record
P- 7. And they also say that they have caused a survey to be made and annexed it to
their report, yet this was not done till June 4th, and this order is dated May 4th, one
month Dbefore the same was made, and they stated a thing done which did not take
place till one month afterwards, if the date is correct. This is a very common error
that men fall into who are not in the habit of writing much, to misquote dates and
date them of the preceding month or year, and particalarly is it the case when it is
in the early part of the month or year. And secondly, on the 4th day of June 1859,
was the survey and plats made, by Mann, of the Road and the amount of damages
assessed to such individuals as did not relinquish them, vide Record P 7, and 17 &
18, and here they state positively that they did on the 4th day of June 1859, lay
out a road &c., describing it, on that day, which is the road in dispute. On the
second of May they conclude to hear reasons against laying out a Road, as petition-
ed for, and fixed a time and place for hearing such objections, and gave notice there-
of at the time of that hearing, which was on the 4th day of June, one month, after
hearing objections they determined to lay out the road, and cansed a survey and plat
of the road to be made by Adin Mann, County Surveyor, on that day, and had sueh
survey and plat incorporated in their report, and on that day declared such road so
laid out, and to be a public highway and assessed damages, fully complying with
the very letter of the statute as well as the spirit.  So that the first objection made
by the plaintiff in Error is not well taken, and is not supported by the Record.

THIRD POINT.

Plaintiff in Error insists that although the proper and legal steps may have been
taken to lay out and establigh a road, yet as the record was not filed until the 6th of
September 1860, there was no legal road. 1f the Court should be of the opinion
that such was or is the fact, yet we insist that the plaintiff is not in a position to
queation the legality of the proceeding, for as to him and his grantees, it is no mat-



ter whether the Road was legally established according to law or not, he is by the
act of his grantees estopped from inquiring into that fact. The Woods having
accepted, and when the damages awarded by the Commissioners while they were
in the possession, and the owners of the land by that act they sanctioned the laying
out of the road across their lands and dedicated the same to the public for that pur-
pose, vide 25 Ill,, 153 : 22 111, 363. The Woods did take and receive such damages
while they held the land as owners is established beyond all controversy, vide Record
P- 26 & 27, 16, having received the damages allowed by the Commissioners, it
would be an act of injustice to allow them or their grantees to come in and contest
the legality of the laying and establishing such road. He, the plaintiff is bound by
the acts of his grantor, and if any remedy, he has it against them, not the town, such
proposition is too monstrous to require argument. Again, plaintiff in Error was

~~Tot an innocent purchaser, he knew of the existence of this road when he purchased
of the Woods, and that they had received the damages, had not such been the case
he would have proved this fact by the Woods after we had put them on the stand.
The plaintift is a land speculator, and bought this farm not to live on, but because
he had the Woods at his mercy and he could get it at a bargain.

FOURTH POINT.

- But the plaintiff in Error says that they cannot be guilty of obstructing until such
times as such highway has been legally opened. In May 1860, Town received
notice to open the road, vide Record p. 10, 11, and Hathaway states that, as over-
seer of Highways hie opened the road through, and it has been traveled more or
lesseversince, and that all the other part of the road is fenced out, but that through

e land of plaintiff, and that he opened it twice in 1860, vide Record p- 21, (once
in June or July and once in Sept. of that year.) The dates are omitted in the Re-
cord.” The road there had been legally opened and traveled, the plaintiff had ob.
structed it on the 31st day of December 1861, he was notified in writing to remove
it, this he did not do, and on the 20th day of January 1862, this snit was instituted
under the statute for obstructing highways.

FIFTII POINT.

The defence set up by the Plaintiff in Error is in every sense a technical one and
without merit or justice, and wrged with great pertinacity, and when such is the
fact the Court does not receive such objection with favor, orincline to bend 2 doubt-
ful rule of law to aid such suitors, the road having been laid out and the damages
having been assessed and received by the grantor of the plaintitt in Error. And
the road also having been opened and used by the public as such more or less for
two years, as is shown, and the plaintiff in Error having obstructed it and vefused
to remove such obstruction, when reguired to do so by proper authority, he it secms
fo us is liable under the statute for obstructing public highways, and therctore the

- judgment rendered in the Court before was just and right, and should be affirmed.

J. IT. MAYBORNE,
Att'y tor Def't in Ervor,
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Supreme Court of the State of Illinors,

THIRD GRAND DIVISION.
APRIL TERM, A. D. 1862.

DENISON K. TOWN,
} Error rFo KAXE.

VS.
TOWN O BLACKBERRY.

Reply to Argument of Defendant’s Counsel.

In reply to the points made by the Counsel for the Defendant in Error, we
have but little to say in addition to that already said in our points and brief first
presented in the case.

We insist that the following appears from the record, in relation to the estab-
Jishment of this road in controversy, and in relation to facts connected therewith
which we have arranged in the order of occurrence.

In 1859, March 30—Sale of premises by Samuel Wood to K. O. and T. Wood.
Deed recorded same day.

In 1859, Spring and Summer—R. Wilder and one of the grantees occnpy
premises.

In 1859, April 6—Petition for road. Copies posted.

In 1859, May 4—An order made establishing road.

In 1859, June 4—A survey of road and report of same made.

In 1859, Sept. 6—Report of assessment ot damages made, assessing to Samuel
Wood the damages to the premises in controversy.

In 1860, January 31—Sale of premises from K. O. and T. Wood to D. K.
Town. Deed recorded next day.

In 1860, In the Spring—Damages as assessed paid to Samuel Wood.

In 1860, May 18—An order addressed to D. K. Town, requiring removal of
fence within sixty days.

In 1860, July and Sept.—IFence removed twice by overseer of district.

In 1860, Sept. 6—The order establishing the road together with the survey
and report of same, filed in Town Clerk’s office.

In 1861, Sept. 6—Report of assessment of damages filed in Town Clerk’s office.

In 1861, December 31—Notice to D. K. Town to remove obstructions.

In 1862, January 20—Suit commenced to recover penalty for obstructing road.

In 1862, February 19—Copy of this last notice filed in Town Clerk’s oflice.

But it is insisted by the counsel for the defendant in Error, and this is the
whole of his second point, that this road report ought to have been dated, to bear
the correct date, upon the fourth of June 1859, and not upon the fourth of May.
If the theory of counsel is true that it was made on the fourth of June, we ask
why did he not introduce testimony on the trial, and show it to have been made
on the fourth of June. No such attempt was made for the reason the date of the
order was truly stated.

The recital in the order that they caused a survey to be made on the 4th of
June is easily accounted for by supposing them to have left a blank in the order
in which to add the date of the survey, and the same was afterwards done with-
out noticing the apparent contradiction produced thereby. But it matters not in
regard to this. :

The counscl wholly fails to make it appear, even by insisting that his witness,
Tish, is a  farmer, and not a good practical business man, and did not understand
the importance of making these entries at once, and correctly,” (any evidence of
which deficiency of the witness we have failed to discover in the record,) wo say
he has failed to show that these papers were deposited in the town clerk’s office one



minute before they were marked filed. But on the contrary Fish himself states,
(See page 12 of Record) that these papers, referring to the order establishing
road embracing the plat of survey, came into his hands in September 1860, which
it will be observed, is the time they are marked filed, and which was eight montha
after Town purchased the premises, and four months after the sixty days’ notico
to remove his fences.

But the report of assessment of damages was not filed even then. It was not
made till three months after the road was established (taking their time the 4th
of June,) and was not filed till a year after the order establishing road was filed,
to wit, September 6th, 1861.

Now then, supposing everything to have been regular in the preliminary pro-
ceedings, the owner of' Land is not required to remove his fences till the end of
sixty days after notice given him to do so, and this notice cannot be given him
till the expiration of thirty days after filing report of assessment of damages.
Township Org. Law, 1851, Article 24, Sec. 5, 8, 24.

But the counsel insists that the defendant below is estopped to question tho
legality of this road by the acts of his grantees.

It will be seen that this road was not claimed by the public till long after D.
K. Town became the owner of this land, it never having been opened or traveled,
and no record of the same recorded in the Clerk’s office ; in view of these facts,
a8 well might it be said that Town was estopped by the act of' the owner of this
land twenty-five years ago, if such ewner should receive from the public compen-
sation for damages by reason of a right which the public might desire to assert
szt some time in the future. But then Town is not an “innocent purchager,” says
the counsel, “he knew ot the existence of the road when he purchased, if he did
not he would have proved that fact on the trial.” Allow us to suggest to the coun-
gel that it would have been quite as proper for the Town of Blackberry to have
proved that Town did know of the claim of the public, as for him, 1‘()\&:11, to have
proved that he did not know of the same, and vastly more convenient for Town,
who miyht have had some difficulty in finding a witness who would swear that
he, Town, did not know a certain fact to exist.

But the counsel says that the plaintiff in error is a *land speculator, and.bought
this farm, not to live on, but because he had the Wood’s at his mercy and he
eould get it at a bargain,” and from this we suppose he means to insinnate that
it matters not whether he was an innocent purchaser or not; a “land speculator”
a man who buys a farm not to live on has no rights which the public are bound to
respect, but liakle to have his property taken from him without notice and com-
pensatior at the pleasure ot town officers. But from what page of the Record
the counsel discovers the speculative character of Town he has not informed the
Court.

But the counsel says in his last point, that the defence set up is “without merit
or justice.” Now we submit that that is mere matter of opinion. To our mind
however, it seems that the want of justice would appear to be in the attempt to
deprive Town of the land honestly purchased, unburdencd by easements withont
compensating him therefor, but the counsel may have a different view of justice.

He also says the Courts are not inclined to *“bend 2 rule of law, to aid such sui-
tors.” Now it certainly seems to us that the “ bending” of the Court must be
wholly in aid of the counsel and his road, if the Court shall affirm the Jjudgment
in this case and thus decide all the proceedings to establish this road to have been
regular.

As to the statement of counsel that this roid had been traveled more or less
for two years, we have simply to say, it was not so. The road was first opened
in July 1860, immediately closed up again by Town ; again opened in Sept. 1860
and closed again, and no travel has been had, except as occasionally sotne persoun
would throw down the fence and go through, which was again immediately put up,

We have simply to say in closing, that the statute has provided a way in which
private property may be taken for the use of Highways, and in order to vest any
right in the public, the course pointed out in the statute must be strictly followed,
and when the same is not done the public acquire no right.

It is impossible to discover a single step of the proceedings in this case to have
been regular (except, perhaps, the original application for the road) and therefore
it is impossible for us to see how the judgment of the court below can be properly
affirmed. PLATO & SMITH,

Atty’s for Defendant in Error.

2
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Denxrson R. Tows 2

Vvs. :

Tne Towws or BLAcCKBERRY. s :

ABSTRACT OF RECORD.

Error 10 Kaxt Co.

This was an action to recover a penalty under the Statute for obstructing a high-

way. Plea not guilty. Jury waived and trial by the Court, on the 5th day of

March 1862, the Court found for Plaintiff and rendered a judgment against defen-
dant for the penalty of three dollars and costs. Motion by defendant for new trial
overruled, and decision of the Court excepted to by defendant at the time.

Bill of exceptions filed by defendant as follows: Plaintiff introduced as evidence
the following papers, in substance as follows: Whereas, upon the application of
J. M. Sheets and other legal voters, residing within three miles &c., we the un.
dersigned Commissioners of the town did, on the 2d day of May 1859, personally
examine the proposed route &c., commencing on the road from Ball Mound to
Kaneville at the line between the lands owned by Hathaway and Wood, in a nor-
therly course to intersect the Beeler Mound Road, the names of owners of land
over which the road passes are, A. Yates, Samuel Wood and Hathaway, and hav
ing before determining to lay out said road, fixed upon a time and place for hearing
reasons for or against the same, and caused notices thereof to be posted up &e.,
and having met at the time and place &c., and having heard such as were offered
&ec., we did on the 4th day of June 1859, cause a survey thereof to be made by a
competent surveyor, who made a report to us as follows :

MAP OF ROAD.
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NOTES OF TIIE SURVEY OF A ROAD IN BLACKBERRY.

Commencing in the center of the road leading to Batavia, known as the Bald
Mound, Kaneville Road, and two rods east of the line between the northeast and
northwest quarter of Scction 23, in said town ; thence north parallel to the quarter
line 7. 50 chains ; thence north 43° W. 5. 5@ chains to quarter line; thence north
on the line between Hathaway and Samuel Wood 24. 25 chains to the 4 corner
thence N. on the ¢uarter line on section 14, and between Boyd and Yates 49. 20
chains to the centor of road leading to Geneva from Beeler’s Mound, the road be-
ing 4 rods wide. See adjoining Map, done by order of Highway Commissioners

of Blackberry, June 4, 1859.
ADIN MANN, Co. Surveyor.

Tiled Sept. Gth, 1860, by Joel Fish, Town Clerk.

It is therefore ordered &ec., that a road be, and same is hereby established &e,
In witness whereof, we the said Commissioners have set our hands this 4th day of
May 1859.

LEWIS DAMON, 1
JAS. N. SNOOK, Commissioners
L D.KENDALL.)  of Ilighways.

Petition of voters &c., to Commissioners of Ilighways of Town of Blackberry,
for a road commencing on the road from Bald Mound to Kaneville, at the line be
tween the lands owned by F. A. Hathaway and Samuel Wood &e. Names of
owners of Land over which road is to pass are: F. A. llathaway, Samuel Wood,
Wm. Boyd and A. Yates. Dated at Blackberry

Affidavit of G. B. Rockwell that copies of same had been put up &e., sworn to
&e., April 6th 1859.

The plaintift then introduced G. II. Kelly as a witness, who said, this is a copy
of a paper I served on defendant on the 31st day ot December 1861.

G. B. Rockwell testitied, I drew the original notice of which this is a copy.

The plaintiff then introduced the notice mentioned by the witnesses Kelly and
Rockwell, addressed to D. X. Town, notifying him that & road had been laid ont
agreeable to an order dated 4th May 1859, and requiring the defendant to remove
his fences from within the bounds of such highway within 60 days after the service
of said notice. Signed by Kendall, Himebangh and Snook as Commissioners, and
dated May 18th, 1860. Filed April 18th, 1860, by Joel IFish, Town Clerk.

The plaintift also introduced as evidence another notice addressed to D. IX. Town
Esq., ordering Lim to remove forthwith the fence that obstructs the road leading
from Kaneville and Batavia road, at a point near the School House at Bald Mound
in Blackberry, north along the line between the lands of' D. K. Town and William
Boyd on one side and the land of F. A. Ilathaway and Alphonso Yates on the
other &c., the points obstructed are on the West side of the Northeast quarter of
Section 23, of said town of Blackberry. Dated Blackberry, December 31st 1S61.

Filed February 19th, 1862, by Joel Fish, Town Clerk.

The plaintiff then introduced the following witnesses who testified as follows :

Joel Fish—I was Town ‘Clerk of Blackberry in 1859, 1860, 1861, and am now.
The names on the road petition have been torn off and lost. (It was here admitted
by defendant that there had been the requisite number of names on said petition.
On cross-examination witness said those papers came into my hands in September
1860, have had them ever since till I gave them to Mr. Rockwell in December last.

James Snooks—was highway Commissioner in 1859 & 1860, and served notices
on Dr. Town. This is a copy, (looks at notice dated 18th of May 1860.) L.-D.
Kendall, Himebough and myself were Comnmissioners. Dr. Town was in posses-
sion of land at the time. On cross-examination witness said [ do not think there
was any copy of the order attached to the notice. Boyd, Hathaway and Wilder
were in possession of the lands over which the road ran. While we were locating
the road Theodore Wood came there, he was living on the land with Wilder, said
his father would object to the road. Samuel Wood had been in possession of the
land many years before. lle objected pretty much in the same way his son did.
He objected unless it run on the line. Don’t recollect that anything was said alou




Paaz or Reconn. damages, he wanted me to let him know what the damages were that he might
appeal ; that he intended to litigate it.
Repetition of the notice dated May 18th, 1860.

16 F. A. Hathaway—know the lands described in the survey, I had an order from
Samuel Wood on Harry White, Supervisor. Wood assigned it to me.
17 The plaintiff here introduced a report of the assessment of damages, made by the

Commissioners, reciting that they did, on the 4th day of June 1859, lay out a road
&ec., and that certain owners of land over which said road passed, viz., Hathaway,
Samuel Wood, Boyd and Yates, not having released claims to damages &c., they
proceeded to assess the same, and did asssess to A. Yates eighty dollars, Boyd 80
dollars, Samuel Wood 85 dollars, Hathaway 74 dollars. In witness whereof we
hereunto set our hands this 6th day of September 1859.
LEWIS DAMOND, ?
JAS. N. SNOOK, % Commissioners
L. D. KENDALL. § of Highways.
Audited by us this 6th day of September 1859.
HARRY WIUITE, Supervisor.
JOLEL FISH, Town Clerk.
S. S. MORRILL, N. D. FRA RY,

Justices of the Peace.

18

Filed Sept. 6th, 1861, by Joel Fish, Town Clerk.

Examination of Hathaway resumed—The order was given Wood in payment of
damages, I saw him and told him what the amount was ; he was dissatistied and
said he should take an appeal. My land adjoined Wood’s, he had a number of
tenants, the last one was Wilder, he was in possession when the road was laid, I
got the order in the Winter after the assessment of damages, got the money in the
Spring of 1860. )

R. Wilder said, in Summer of 1859, I lived on Samuel Wood’s land, was work-
ing the place in the Spring and Summer of 1859, went in as Wood’s tenant, work-
20  ed it on shares; paid the rent to Derby and Barker.

Mr. Damon called—I was one of the Commissioners of Highways in 1859, acted
- in laying out this road, Yates, Iathaway and Wood were there, e said nothine
to me that I recollect. &
Rockwell recalled—I drew the Petition. The road was from a point necar the
School House. Wood told me it the road had continued on the line he should not
have objected. The deferidant, Dr. Town is the reputed owner of the land new.
The road has been obstructed at the point where it is laid out. On defendant’s
land in December 1861, and January 1862, by a fence across the highway.
Snook recalled—This is the order we gave Hathaway, Overseer, to open road.
The road has been opened at other places, traveled and worked.

21 Hathaway recalled—Was overseer of highways in District No. 5, Blackberry, 1
opened the road through, has been traveled more or less. Upon looking at the
order cannot say it is a copy, this has no signature, the original had. The plaintiff
here rested. It was here agreed that this case was submitted to the Court without
process or pleading, for the purpose of testing the validity of the pretended road &e.

! The defendant then introduced the tollowing abstracts of deeds &c., which by

‘ consent of parties, were used as evidence, instead of originals on record, viz.

A deed of conveyance (warrantee in form) from Samuel Wood and wite of the
lands over which the road is said to be laid, to Kenyon O, and Theodore Wood,
dated March 30th, 1859, recorded in the Recorder’s office of Kane County, March
30th, 1859, subject to certain Mortgages on the same. Also a like deed of the
same premises from K. O. and Theodore Wood to the defendant D). K. Town, for
the consideration of 12,000 dollars, dated January 31st, 1860, recorded February
1st, 1860, subject to the same Mortgages.

The defendant here rested. The plaintiff then called Theodore Wood, who said
I am 22 years old in May, in 1859 I worked on the farm. I, with my brother K.
O. Wood received a deed of the farm, was to pay certain Mortgages. Paid nothing
down. Paid the Mortgages by selling the land to Dy, Town, was to pay something
besides the Mortgages, no definite sum fixed. K. O. Wood made the arrange-
ment with Dr. Town to eell it to him. TFather advised the sale, was present, could

19
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Paas or Recond. pof say that we ever had the deed in our possession, [ took and looked atit, dori't

think I took it to keep, don’t know of its being out of futher’s possession except
when sent to be recorded. TFather was a good deal in débt; we gave him no wri-
ting to take up mortgages, no money was paid to my knowledge ; there was 500
acres in the farm, can’t say what was the amount of mortgages, think one was
4,600 dollars. Town had one. Ileard father say he appeared and claimed dama-
ges. I did not object, he claimed betore I knew anything about it; don’t know
how he came to claim damages, I did not care any thing about it any way.

The foregoing testimony was objected to at the time, and as it was given, the
Court overruled the objections and allowed the witness to testify, to which decisions
of the Court the defendant at the time excepted.

On cross examination, witness said my brother was older than I and took the
Jead in business, I was going to school at the time, it was understood by us that
land was covered by mortgages. It was sold us with the understanding that if we
could pay off the mortgages and make anything we should pay father what we
could afford, I gave father no authority, and I do not know that my brother did to
receive the damages. On re-examination witness said ,Dr. Town was to pay 25
dollars per acre. e let father have some money, I received some to pay for land
in Nebraska. Town paid some horses, 6 or 8 or 10, they were turned out to pay
father’s debts. I worked the farm with Wilder, he was to have one-fourth, “and"I
one-fourth, think my brother knew the road was being laid.

Samuel Wood—know the road, I reccived the damages, was once before the
Commissioners, regarded the road as.unnecessary, I can hardly say who I did re-
present, felt an interest for the boys, don’t know as the boys knew I was there.
To the question by plaintiff “ Iow came you to receive the damages?’ Witness
said, I was owing Hathaway, or rather he had signed a note with me and said he
would get an order for me and I agreed to turn it over to him, he paid the note
and took the order. 1 thought I could represent the boys’ interest as well as they
could.

The foregoing testimony was objected to by defendant, the Court overruled the
objection, to which ruling of the Court the defendant at the time excepted.

TFish recalled—the custom in the town of Blackberry is to issue order immedi-
ately the account is andited. I think I delivered the order to Hathaway in De-
cember 1859.

The foregoing is all the testimony &e. The Court found the defendant guilty
and rendered judgment for three dollars and costs. Excepted to by defendant the
time defendant made motion for a new trial which was overruled by the Court, to
which decision of the Court the defendant by his counsel at the time excepted, and
prays this his Bill &c., may be signed, which is done &e.

ERRORS ASSIGNED.

1. The Court erred in admitting improper testimony to be given in the case.
2. In finding defendant guilty and rendering judgment for plaintiff in the case.
8. In overruling the defendant’s motion for a new trial.
PLATO & SMITH,
Atty’s for PIff in error.
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Supreme Court of the State of Tllinois,

THIRD GRAND DIVISION.
APRIL TERM, A. D. 1862.

DENISON K. TOWN,
V8.
TOWN OF BLACKBERRY.

% Error to Kame County.

Points and Brief of Counsel for Plaintiff in Error.

Our objections to the Judgment of the Court below, in this case, are briefly
these : —

1st. It does not appear from the evidence, that a legal highway was ever es-
tablished over the premises in controversy. 4

The 4th sec. of 24th Article, Town Org. Law, of 1861 says, when the Highway
Commissioners shall determine to lay out a new road, they shall cause a survey to
be made by a competent surveyor, who shall make a report to them, &e. They
shall incorporate such report, and survey, accompanied with the plat, 2n an order
to be signed by them, declaring such road so laid out to be a public highway ;
which order together with the petition shall be deposited with the Town Clerk,
who shall note the time of filing the same.

From this it appears that the survey and the report of the same, are prelimin-
ary to the order establishing the road: And therefore an order establishing the
road made before the survey would be illegal and void. As well might the or-
der declaring the road to be a public highway be made before the view of the
route, as provided in the preceding section. Now then what are the facts in
this case.

The Commissioners of Highways of Blackberry, as appears by their order it-
sclf, which was introduced in evidence. made the order, declaring this road in
controversy to be a public highway, on the 4th day of May, 1859. The Survey
and Report thereof was not made till the 4th day of June, 1859, a month after
the road had been declared to be a public highway by order of the Commis-
sioners.

Now then if a petition by twelve legal voters—if the posting of a copy of this
petition in three conspicuous places in the town—if an examination of the pro-
posed route of the road proposed to be laid out, are necessary preliminary steps
to an order declaring a road laid out to be a public highway, by what reason
then will it be said that the fourth act in the course of establishing of a road is
not a preliminary act, but may be done after the road is declared a public high-
way as well as before ?

The law by which the individual is to be deprived of his property for the pub-
lic use must be strictly followed, and an omission of any one of the preliminary
steps required by the statute, in divesting the owner ot his land for the purpose
of establishing a highway is fatal to the proceedings.

It is true the Plaintiffs need not go back of the order establishing the road in
the first instance, and show the preliminary steps to have been properly taken,
for according to the case in the Ist of Gilman, p. 10, it is to be presumed they
were regular, but the presumption may be rebutted by Defendant. In this case,
however, the order itself introduced by the Plaintiffs shows the irregularity, and



—

[e—

thus destroys the presumption. That the date of the crder and of the survey are

truly stated in the papers filed, and introduced as evidence, is certain, from the
fact that no error was claimed or explanation attempted on the trial, and from
the farther fact that the order is again referred to by the Commissioners in their
notice to remove fences as made upon the 4th of May.

Again, we say there was no legal highway existing there, for the reason that
the report of Commissioners declaring this to be a highway, as also the petition
for the same, were not filed in the Town Clerk’s office in proper time, as re-
quired by statute. It appears fromn the papers introduced in evidence as also
from the testimony of the Town Clerk, that the report, &e., was not deposited
with the Clerk till more than a year and a half after this order was made. Now
then it is submitted, whether admitting all previous steps to have been regular,
is this such a compliance with the law as would make a legal highway as claimed.
It is true the statute specifies no time in which this filing of the records of the
road shall be made, but it is fairly inferable that it is to be done ‘mmediately,
or within a reasonable tine at least, and a failure to file the same by the officers
locating the road, onght to be held an abandonment of the road, and whatever"
rights they might have acquired by conforming with the law waived and lost.
Upon principle this ought to be done.

But again, there was no legally opened highway here, for the reason, that the
report of assessment of damages had not been filed in Town Clerk’s office.

But again, we say, the Defendant had no notice of the existence of this road in
controversy at the time he purchased said premises, and therefore was not bound
by any previous act on the part of the public in regard to this road. A public
highway over land is an incumbrance upon the same, and when such a right is
claimed on the part of the public, it is but just that the world be informed
of the existence of that right, which might be either by the open use of the road
claimed, or by filing the records of the same in the proper office as required by
law; and a failure to do so on the part of the public claiming the right, ought to
deprive them of that right, as against a purchaser of the premises claimed to be
burdened with the easement without notice of the same.

The injustice of a different principle is apparent. Take the present case: The
preliminary steps are taken for a public highway across the premises now owned
by Defendant, yet nothing appears by which the world can Le informed that any
right is sought on the part of the public. Subsequently the Detendant purchases,
pays a full price for the premises nnburdened by easements. A year afterwards
the record of a road is filed in the Town Clerk’s office, and a public highway is
claimed across the premises of the owner. The owner says, I have never had
notice of any snch claim ; I have purchased my Jand uuburdened by incumbran-
ces. I have never received any damages or compensation for this right of the
the public, now for the first time claimed, to a way over my land. The reply to
this on the part of the public officers is—true, you have had no notice, but then
long before you purchased, we determined to lay out a road across this land, and
took certain preliminary steps for the same, and having done so our right is com-
plete, and you cannot object to our completing these proceedings at our leisure,
asserting at any time a right in the public. It seems to us that the above shows
clearly the injustice resulting from such a course of procedure on the part of the
public, and that which is only calculated to do so great injustice onght not to be
considered law; and by requiring the record of a road to be filed within
a reasonable time after the making of the’ same, the difficulty wounld be
obviated, and it could never have been the intention of the law-makers to allow
the public to thus lay by for any length of time, and then assert their claims
to the prejudice of innocent purchasers. And if such were allowed, one of
the objects of requiring an order and the proceedings to be filed, would Le lost.

Jut whatever may be the views of Courtupon the points already presented, there
yet remains another point presented in this case, which utterly precludes the
right of the Plaintiff to recover against Defendant.



And 1st. The owner of land across which a highway is laid, cannot be guilty
of obstructing a public highway till such highway has been legally opened.
—25 Il1., 518.

ond. The same is not legally opened, (if opened without the assent of the owner
of the land,) till the owner shall have had sixty days’ notice tv remove his
fences.—Township Org. Law, 1851, Article 243 25 11l. 518.

3rd. The Notice to remove fences cannot be legally given at an earlier time
thau thirty days after the filing of the Order of the Commissioners, declaring the
the road laid out to be a public highway.—Township Org. Law, 1851, Article
24, Sec. 8, 24.

Apply the above propositions to the facts in this case. This suit is for the
obstruction of a Highway. Notice to remove which obstruction appears to have
been given to the Defendant on the 31st Dec., 1861. IHaving had no legal notice
to remove his fence, the Defendant comes to the very sensible conclusion that he
is not guilty of obstructing a road not yet opened. That he had no legal notice
to remove his fence, as required by Statute, appears from the notice itseif, which
was in evidence by the Plaintiff, taken in connection with the other evidence.
The sixty days’ notice to remove fences, is dated the 18th day of May, 1860, some
four months before the order establishing said road was filed, and before said
highway had any existence.

Now then in view of the facts, and the clear principles of law, it readily appears
that the Defendant could not have been guilty of obstructing this supposed high-
way, by the continuance of his fence therein, for the reason there was no legally
opened highway there to obstruet, and even if there was he had had no legal
notice toremove his fences from the same, which fences are the obstruction com-
plained of. It seems to us as unnecessarily spending time to further pursue this
case, for it seems that more than enough has been shown against the propriety
of the Judgment rendered in this case, to induce this Court to reverse the same.

PLATO & SMITH,
Atty’s for Plaintiff in Errop.
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