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SUPREME COURT OF ILLINOIS.
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ALFRED DEAN, Appellant, }Appeal Jrom the Recorder's Court

V8. of the
JOHN COMSTOCK, Appellee. City of La Salle.

ABSTRACT OF RECORD.

This was an action of Trespass, qu. cl, brought by appellee against
appellant and one Willis M. Hitt, for an alleged breaking and enter-
ing of a certain close, claimed by appellee, and detaining the poses-
sion of the same for some length of time.

Page1  Prec. filed September 24th, 1862.
2 Suwmmons issued September 24th, 1862.
4 Return of summons September 25th, 1862, served.
4 Narr. filed September 24th, 1862.

6 Demurrers, by deft. Dean, to the plff’s declaration filed October
Tth, 1862.

Demurrer by deft. Hitt, to same, filed October 7th.
L Plea of general issue, by deft. Dean, filed October 7th.
9 Special plea, by deft. Dean, claiming title in hiﬁlsclf; filed Oct. Tth.
10 Plea not guilty, by deft. Hitt, filed October 7th.
11 Special plea, by deft. Hitt, claiming title in himself, filed Oct. 7th.

12 Demurrer, by plff, to deft’s second pleas, filed October 7th.
13 Replications to second pleas filed October Tth. .

14 QOrder of Court, October Tth, overruling demurrers.
% Jury empannelled October 8th.

18 Verdict of Jury, October 9th ; deft. Dean guilty, deft. Hitt not
guilty ; damages assessed against Dean, $85,00. Motion by Dean



2

for a new trial, overruled and exception. Appeal prayed to Supreme
Court.

Pago 17 Twenty days to file bond and bill of exceptions, from October 9th.
18 An appeal bond filed October 24th.
1 Bill of exceptions filed October 24th, 1862.

20 John W. Adgate, for plff, testified that in March, 1860, he took
possession of the premises, under a lease from deft. Dean ; that a Mr.
Fuller had been in possession, but at the time he took possession the
premises were vacant; how long they had Leen so he did not know ;
he was placed in possession by deft. Dean; at the time he took

21 possession, door of the house situated on the premises was unlocked ;

;2 Mr. Dean put on a new Jock and gave him the key ; he rented at
84,00 per month until spring of 1862, when he commenced paying
$5,00, because it had been repaired ; part of the time he rented of
Mr. Hitt, because Hitt had purchased the premises of Dean; $4,00
per month was a fair price; premises were ont of repairs; Mr.
Dean expended $20,00 in repairs; Mr. Hitt, $15,00 ; when he
first went to the premises, with Mr. Dean, he found the house: open,
entirely vacant, and no one in possession of premises ; that from
December, 1861, until time of trial he had rented of deft. 1litt.

Arthur McGirr, for plff, testified that there was a house on preme

ises, and a fence arouad the same; that, in July, 1857, James H.
Wilson was in possession of house and lots; that his wife’s name is
Ann C.; that he thinks they remained in possession until the summer

of 1858 ; that plfi: went into possession December, 1858 ; employed

23 him as his agent to take charge of premises ; as pltt’s agent, he
leased the same to M. Fuller ; he issued policy of insurance on the
house to Mrs. Wilson, which was assigned to plit; that Fuller
remained in possession until the spring of 1860, paying rent to lim,

as pli’s agent; when he left he brought the key to him ; that he
did not go on the premises after Fuller left; that Adgate went in
after Fuller left; that deft. Dean told him, about the time that
Fuller left, that he was going to take possession ; that Dean kuew he
was plfi’s agent, and asked him for the key, which he refused to give

24 Up; that Dean sold the property to deft. Hitt, for $70,00 ; the prem-
ises were worth about $500,00: that when the key was returned to
him they were worth from $700,00 to $500,00 ; that the premises
were worth, on an average, from the spring of 1860, about §6,00 per
month ; that they were then worth $5,00 per month ; that Dean
knew of plff's claim of title to premises ; Mr. Comstoek Limself was
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never in possession of property ; Mr. Fuller was the only oneé in pos-
session, under plff, or under him as plff’s agent ; that plff. paid taxes
once or twice ; Mr. Bean the balance of the time, or else'it wen$ to

Pago 25 gale for taxes, and was bid in by himself, for some one else ; don’t
know that plff. ever paid taxes on property ; that since he was agent
for the property, he thinks the same went to sale, and was bid in by
him ; he did not go up to Ottawa to pay taxes until time of sale, and
bid it in; that Dean asked him the year it went to sale, if plft. was
going to pay the taxes; that he expects that he told him he would ;
that Dean said, if plit. would not pay the taxes he would; that he
might have told Mr. Dean that he would pay the taxes when he paid
his own ; that he don’t remember whether he ever told Mr. Dean he
had paid the taxes or not; that he told Mr. Dean that he always
obeyed crders from his employers; that he don’t know whether he
told Mr. Dean that he went according to orders in biddmg in the
property ; that the pltf. was never in personal possession of the premi-
ses ; that the plff. is supposed to be well off.

26 Philetus Fuller, for plff, testified that he rented the premises
through McGirr as agent, and weut into possession in April, 1858 ;
staid their either one or two years ; gave the key to MecGirr ; the
time Adgate went into possession the premises were worth about
$60,00 per year.

Warrantee deed, from James H. Wilson, and Ann C, his wife, for
the premises in question, dated December 18th, 1858, in considera-
tion of $5,00, subject to bond from Baldwin to Ann C. Wilson. Read
by plff. in evidence. Found from pages 27 to 29 inclusive. Objec-
ted to, and exception.

S
-

50 Motion by deft’s, to exclude from consideration of jury the testi-
mony of witnesses Adgate, McGirr and Ruller, except such portions
thereot as show the value of premises. Deft’s read, in evidence, to
Jury, deed, bearing date from June 6th, 1855, from trustees of IIL
and Mich. Canal, to Heman Baldwin, for lot 2, in block 74. Deed
in the usual form, and found in pages 31 and 32 inclusive.

33 Deft’s read, in evidence, a certified transcript of the record of a
deed from the trustees of the Tl and Mich. Canal to L. D. and W.
W. Cavarly, for lot 1, block 74, La Salle, which bore date June Tth,
1853, and will be found on pages 33 to 85 inclusive.

g5 Testimony of deft. Dean, that he had not got, or never had had
the possession, custody or control of the above deed, or did not
know where the same was.
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Deft's read, in evidence, a warrantee deed, from L. D. and W. W.
Cavalry to Heman Baldwin, dated August 3¢, 1854, for lot 1, block
74, La Salle, which will be found on pages 36 to 33 inclusive.

Deft’s read, in evidence. decd from Heman Baldwin and wife to
Alfred Dean and Marvin Blanchard, dated Mareh 15th, 15 ‘60, for
lots 1 and 2, in block 74, La Salle, which will be found from pages
39 to 41 inclusive.

Deft's offered, in evidence, a deed from Alfred Dean and Marvin
Blanchard to Willis M. Hitt, dated December 2d, 1861, for lots 1
and 2, in block 74, La Salle, which will be found from pages 42 to
43 inclusive.

David L. Hough, for deft’, testified that he knew the premises ; that
they were smmted on Sect. 13, T. 33, N.R. 1, E. 3d P. M, being an
odd section, and within five miles-of the I1l. and Mich. Canal. Def‘ts
also read, in evidence, a receipt for city taxes on the premises for the
year 1854, to Heman Baldwin.

Proof, made by plff, of execution of hond from Heman Baldwin
to Ann C. Wilson, for the conveyance of the premises in controver-
sy. Objected to, and exception. Bond, in evidence, objected to,
and exception. Bond will be found from pages 45 to 47 inclusive.

Note for $200 being one of the payments mentloned in the bond,
read in evidence by the plft.

Proof by plff. of signatures to note and endorsement on the same.
Endorsement also read in evidence. Objected to, and exception.

Witness McGirr, for plff, testified that in July, 1857, Ileman
Baldwin resided in La Salle, and contluued to do so 101 two or three
years ther eaitex

Motion, by deft’s, to exclude bond and note from consideration of
jury. Overruled, and exception.

The first instruction given hy the court for plff is as follows, viz:
«If the jury find, from the evidence, that prior to March, 1860, the
plft. had a tenant on the lots meuntioned in the narr, that. there was
a house and substantial improvements on said lots, that there was a

key to said house, that said tenant moved away from said premises
and gave the key to the plif, or his agent, then the law is, that
after his removal, and while no other person was in the actual occu-
pancy of said premises, that the plif was in the actual possession
thereof.”
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The 2d instruction is as follows, viz: “If the plft. was in actual
possession of said premises, and said deft’s, or either of them, enter-
ed upon said premises, and continued thereon and detained the same
from plff, without a better right of occupancy than the plff. had,
then the plff. has a right to maintain this action of trespass against
such deft., or deft’s, and recover for all damages occasioned by such
entry and deténtion, from thence to the commencement of this suit.”

The 3d instruction, for plff, is as follows, viz: “Although the
deeds offered in evidence show the legal title to the lots to be in the
deft’s, from H. Baldwin, still such title does not carry the right of
occupancy, provided said Baldwin had parted with his right of
occupancy to Wilson before his deed to said Dean, and such right
of occupancy was still subsisting in said Wilson, or his grantee, with
notice_to said deft’s”

The 4th instraction, for plff,, is as follows, viz: “The bond given
by plff, in evidence, by H.: Baldwin to Ann C. Wilson, from the time
of its delivery, gave, in counection with actual occupancy, with con-
sent of Baldwin, the right of occupancy to said Wilson, and is still
a subsisting right of occupancy in said Wilson or her ¢rantees, unless
rescinded legally by the parties, or one of them, or their assignees,
or wunless the contract had been abandoned by said Wilson and her
grantees, or in some other way annulled.”

The 5th instruction, given for plff, is as tollows, viz: “Such con-
tract could berescinded by agreement of the parties and their assigns;;
but said Dean could not alone rescind it, without paying back, or
offering to pay back, the consideration received by Baldwin or his
assigns, (if any, shown by the testimony to have been received.)’

The 6th instruction, for plff, is as follows, viz: “Dean had not a
right alone to rescind said contract, without he or Baldwin first per-
formed, or offered to periorm, what Baldwin agreed to perform ; that
is to say, without offering to Ann C. Wilson, or to her grantee, a
good and sufficient deed of general warranty, by said Baldwin, or
some one having title under said Baldwin, by virtue of a good and

sufficient deed of general warranty, by said Baldwin to be delivered
on the payment of all the purchase money still remaining unpaid.”

7th instruction, for plff, is general as to the finding of the jury.

8th instruction, for plff, is to the form of the verdict of the jury.

Deft's objected to the giving of each of the above instructions,
and excepted to the ruling of the court in giving the same.
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The deft’s asked the court to instruct the jury; 1st, “The plft:
cannot recover in this cause, unless the testimony shows that he was
rightfully in the actual possession of the premises, described in the
declaration, at the time of the commission of the trespasses complain-
ed of, if any were committed, or else that the premises were vacant
and unoccupied, and the plfi. was the owner of the. premises, by an
absolute title in fee simple”  Which instruction the court refused to
give, as asked, but modified and gave the same to the jury as follows,
viz: “The plfii cannot recover in this cause, unless the testimony
shows that he was rightfully in the actual possessson of the premises
described in the declaration, at the time of the commission of the
trespasses complained of, if any such were committed, or else that the
premises were vacant and unoccupied, aad the plft. was the owner
of the premises, by an absolute title in fee simple. Actual occupa-
tion, however, is mot mecessary to constitute actual possession”
Which said instruction, as modified and given, will be found on
page 58 of record. '

The 2d instruction, asked by deft’s, is as follows, viz: “The jury
are instructed that the possession of the premises by a tenant of the
Plft, is not such a possession as will entitle the plff. to recover in this
action” Which instruction the court refused altogether to give.

3d instruction, as asked by deft’s, and given by the court.

4th instruction, as asked by deft. The same instructior, as modi-
fied and given by the court, will be found on page 58 of record.

The 5th instruction, as asked by deft’s, and given by the court.
The 6th instruction, as asked by deft’s, and given by the court.

The 7th instruction, as asked by deft’s, is as follows, viz: “If the
jury believe, from the evidence, that the deft’s, or either of them,
had the title in fee simple to the premises at the time of the com-
mission of the trespasses complained of, if any were committed, and
that the said premises were vacant and unoccupied, then they must
find the deft’s not guilty.” But the court refused to give the same
as asked, but modified and gave the same as follows, viz: “If the
jury believe, from the evidence, that the deft’s, or either of them,
had the title in fee simple to the premises at the time of the com-
mission of the trespasses complained of, it any were committed, and
that the said premises were vacant and unoccupied, then they must
find the deft's not guilty. But the jury are instructed that neither
actual occupancy or vesidence are mecessary to constitute actual
possession.”  Which instruction, as modified, will be found on page
59 of record.
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The 8th instruction, asked by deft’s, is as follows, viz: “Under-
a. simple bond for a deed, providing that upon certain payments.
being made, the obligor will convey the premises described in the
bond to the obligee, the obligee has no right to enter upon or in%o
the possession of the premises; but the obligor has the right to
retain the possession of such premises, until the payments are made,
according to the terms of the bond.” And the court refused to give
said instruction, as asked, but modified and gave the same as follows,
viz: (To be found on page 59 of record.) «Under a simple bond
for a deed, providing that upon certain payments being made, the

“obligor will convey the premises described in the bond to the

obligee, the obligee has no right to enter upon or into the possession
of the premises, without the consent of the obligor ; but the obligor
has the right to retain the possession of such premises, until the pay-
ments are made, according to the terms of the bond. 7% jury are
10 judge, from dll the circumstances in evidence, whether the plff- in
this cause was in the possession of the premises described in the
declaration, with the assent and permission of the dft's grantor”

The 9th instruction, as asked by deft’s and given by the court.

The 10th instruction, as asked by deft’s and given by the court.

The 11th instruction, asked by deft's, was refused by the court,
and is as follows, viz: “The plff. is not entitled to a deed until the
purchase money, mentioned in the bond, had been paid, and Bal-
dwin or the deft's were not bound to tender cr execute a deed until
such purchase money had been paid, and that under a hond of the
kind, offered iu evidence by the plff,, fiom Baldwin to Mrs. Wilson,
neitber the obligee of the bond, Mrs. Wilson or her assigns were
entitled to the possession, without an express agreement to that
effect.”

Deft's 1st and 4th instructions, as modified and given by the
court.

Deft's 7th and 8th instructions, as modified and given by the
court.

Exceptions of deft's to ruling of the court, in refusing to give
their instructions that were asked and refused, and in modifying the
instructions modified.

Certificate and seal of Clerk.
E. F. BULL, Appellant’s Atty.
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ERRORS ASSIGNED:

~ Ist. The court erred in allowing improper evidence to go to the-
jury, on the part of the Appellee.

2d. The court erred in refusing to exclude improper testimony
from the jury, on motion of Appellant.

8d. The court erred in giving erroneous instructions to the jury,
for Appellee.

4th. The court erred in refusing instructions for Appellant.

5th. The court erred in refusing to give Appellant's instructions,
as asked, and in modifying the same.

6th. The verdict was against the law and the evidence.

7th. The court erred in overruling motion, by Appellant, for a
new trial.

E. F. BULL, Atty for App't.
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Supreme Gonel ot Bllinois,

THIRD GRAND DIVISION.

APRIL TERM, A, D. 1863,

ALFRED DEAN, APPELLANT,
] ApPPEAL FROM RECORDER’'S COULT

8.

oF THE C1TY OF LASALLE.
JOHN COMSTOCK, APPELLEE.

APPELLANT'S' POINTS AND AUTHORITIES.
I

In order to maintain the action of trespass quare clausum fregit, the
plaintiff must have the actual possession or occupation of the locus in quo; or
if vacant and unoccupied, he must have the legal title of the same, which, in
that case, draws to it the possession.

Hulligan o C. & R. . R. R. Co,, 15 111, 558.
Campbell o. Arnold, 1 Johns,, 511.

Austin 2. Sawyer, 9 Cow., 39.

Wickham o. Freema 1, 12 Johns., 183.
Stuyvesant 2. T mpkins, 9 ¥, 61.
Chatham 2. Brainard, 11 Conn., 60.
Kempton v. ook, 4 Pick., 303.

Shepard v. Pratt, 16 32.

Daisey . Hudson, 5 Harrington (Del.), 320.
Vance . Beatty, 4 Richardson, 104.
Shipman v. Baxter, 21 Ala,, 456.

IL.

After the expiration of the tenancy, and the vacation of the premises by
the tenant, the possession of the premises does not revert to the landlord, so as
to enable him to bring this action, unless he actually resumes the possession of

the premises, or is the owner of the legal title thereto.
Wickham v. Freeman, 12 Johns,, 183
2 Rolle Ab,, 553.
6 Bac. Ab,, 566.
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The mere fact that the plaintiff has exercised acts of ownership over va-
cant and unoccupied premises, by leasing the same, is not sufficient proof of
such r title as draws to him the constructive possession of the premises.

Wickham ». Freeman, 12 Johns,, 183,
Todd ». Jackson, 2 Dutcher, (N. Y.) 525.

IV.

A mere executory contract or agreement for the conveyance of real estate,
does not confer, upon the party receiving the same. a right to enter; and if one
enter under such a contract, even with the consent of the person executing the
same, such entry will be considered a holding or tenancy at will, liable to be
terminated at any time; und the person giving the contract, if the owner of
the legal title, will not be liable to the person receiving the same, in this action,
for a re-entry, particularly where the premises are vacant and unoccupied at
the time of such re-enty. -

Ives . Ives, 13 Johns., 285.

Gatewood v. Head, 2 Litt., GO.

Suffern ». Townsend, 9 Johns., 35.

Cooper 2. dtower, 9 e 881

Chandler ». Edson, 9 o 362.

Erwin 2. Olmstead, 7 Cowen, 229.

Todd ». Jackson, 2 Dutcher, (N. Y.) from 529
to 533.

Henderson ». Grewell, 8 Cal., 681.

Lyford ». Putnam, 85 * . H., 563. and cases
cited on page 567.

Hyatt . Wood, 4 Johns. Rep., 157, 168 & 159.

Wilde ». Cantillion, 1 Johns. Cases, 124.

V.

A tenant at will or sufferance is liable to be ejected by his landlord at
any time,—2 Black. Com., 145; 1 Watts and Serg., 90; Co. Lit., 55; and
cannot maintain an action of trespass against his landlord even for a forcible

entry,
Wilde v. Cauntillion, 1 Johns. Cases, 124,
Hyatt v. Wood, 4 Johns,, 150.

E. F. BULL,
Appellant’s Attorney.
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SUPREME GOURT OF ILLINOLS

THIRD GRAND DIVISION, - -
- Dpril Texm, q.0.1863. =

ALFRED DEAN, 1
VS, " APPEAL FROM 'THE RECORDER’S COURT OF LA SALLE.

JOHN COMSTOCK. |

'

APPELLEE’S POINTS AND AUTHORITIES.

Heman Baldwin owned the lots in 1854.

In 1857, 13th July, (see Record, p. 46,) he gave a bond to Mrs. Ann C. Wilson, in the
usual form, to make her a deed of General Warranty, on payment of certain moneys,.$200,
izhdnd, $200 the next Dec., for which a note was given and 10 per,cent interest, (and
other sums to be paid, all past due in March, 1860,) recorded July 14, 1857.

James H. Wilson and his wife Ann C. (Record, p. 23,)were in possession in July, 1857,
and remained till 1858. vo s e wsmennoG 1Y BIA ]RGS

- £ oaeh 3 i~ LA L iy

Wilson and wife, (Record, p. 27,) by warrantee deed, conveyed, subjegt:,io,this bond, te
phintiff, Dec. 18, 1858, when (Record p. 23,),plaintiff, by himself, or his agent, or tenant,
went into possession. This temant, Mr. Fuller,. (Record, p. 28-26—Abstract, p. 2,) took
the key of McGirr, agent,.and when he left, March, 1860, he returned the key to,McGirr.
In March, 1860 defendant called for the key of McGirr, the agent ; did not get it ; threat-
ened to take possession, and did in March, 1860 put Adgate, as his tenant, in possession.
There was a fence around the house. Baldwin was a banker and lived in La Salle.

Baldwin conveyed by quit claim deed, (Record, p. 39,—Abstract, p. 4,) to Alfred Dean
and Marvin Blanchard, as assignees, for $1,00, March.15, 1860. . - .. .

Dean and Blanchard (Record, p. 47—Abstract, p. 4,) received payment of said note of
$200, and interest, as assignees.

NI boa i g

Plaintiff insists that thc qucshon ‘whether Wilson and plnumﬂ' were in possession of the

premises with consent of Baldwin, or-not, was submitted tojthe.jury and settled in his

favor, and 1s not quo:.ﬂti(me([here.‘Y

1. The plaintiff was in the aetual possession of the premises after his terant left. The
fence and buildings themselves were a possession. The tenant had been gone but a few
iays.  The house was Jocked, and the key with the plaigtiff's agent, with knowledge of
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defendant. Thid was an actual possession of the lundlord, wder his hond and deed.
22 111 610. Morrison vs. Kelley.

2. 'I'li§ case stands, not on any of the points raised by appellant; but on this. Can the
Gbligor in'a bond to convey, after having received part of the purchase money, and having
let: tlie obligee into possession, or can his assighe take violent possession of the premises,
and thug abrogate the contract without notice—without offering to perform on his part—
without tendering back the consideration received, and restoring the party to the state
iri which'he found him? Appellee insists he cannot, and if he does he can he treated
a8 n tréspasser, and the law is correctly stated in plaintiff’s instructions, (Abstract, p. 45.)

24 111, 163, Smith vs: Doty.

26 I1l. 488, Gehr »s. Hagerman.

14 T1I1. 91, Prentice vs. Wilson.

5 Wis. 206, Hall et. al. vs. Desplaine et. al.
1 Sme. & Mar. Ch. 530, Hines vs. Baine.
1 Dev. & Bat. Equity, 287.

3. The cases quoted by appellant on his first poin, appelles does not controvert; bt
they and the point made are inapplicable, as there was no tenant on the place at the tine
of the trespass.

4, Appellant’s 2d, 3d, 4th & 5th points and uthorities all go together, They are not
based on the case made by the evidenee. In all the cases cited, some constituents of the
case ab bar are wanting cither part payment—no proof of paper title, occupancy with
xnowledge and consent of graitor, &e. To say that a landlord is out of possession alter
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the house is locked up and the key returned to him——to say that a vendor can call on a
purchaser, thoygh delinguent, and receive a considerable part of the purchase money, thus
recognising a contract as still subsisting, and yet can expel him the next day by violence,
actual or constructive, and “ Zeave kim out in the cold” without first having made some offer
»f ¢ coppromise, peaco and justice,” is a proposition s0 absurd as to refute tself.

5. The refusal of defendant’s 2d instruction (Abstract, p. 53) was right, as it was not /
based on the evidence. There was no tenant. The court’s modifications of the other
instructions Were necessary to make them conform to the evidence, and such modifications
congtitute no error. But I perceive appcllani makes no point on the instructions, and as
to his objections on trial to plaintiff’s evidence, it is to be observed that they were general

only, mnot specific.
18 Ill, 449, Newkirk »s. Cone.
26 Ill. 81, Schwarz vs. Schwarz.
18 111 510.

E. 8. HOLBROOK,
Attorney for Appellec,
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