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Appeal from Henry.

ABSTRACT OF THE RECORD.

race1.  Lleas at a regular term of the Henry County Circuit Court, begun and
holden at the Court-house in Cambridze, on the first Monday of March, A. D.
1861.
The plaintiff files precipe for summons and bond for costs.
ragez. Summons, and the Sheriff’s return thereon.
pages.  Lhe plaintift’s declaration containing special count on a promissory note,
and the common counts for money, goods and labor ; damage laid at 8400.
rgea. CoOpy of note and account sued on.
The defendant’s motion to quash the writ— overruled.
The defendant’s plea. '
1st. A plea of general issue.
2d. Special plea of offsett.
3d. Money dc., work, labor and goods, offset claimed $400.
Conclusion of plea and account of the offset claimed.
The replication of the plaintiff and—the similiter.
Jury called, cause tried and a verdict for the plaintift of $260,54,

Page B.

Pago 6.
Page 7.

Page 8.
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The defendant prays and obtains leave to appeal and file bill of exceptions and .
bond, to be approved by the Clerk.

Pago 9. Birr or ExceprIons.

The bill of exceptions contains
1st. The note sued on, set in words and figures.
$250,00 Oct. 14, 1859.
On or before the first day of October, A. D. 1860, for value received, 1 promise to pay to Elisha Pennington
or order, the sum of two hundred and fifty dollavs.
A. J. TAYLOR.

The plaintiff having offered said note in evidence rested his.case.

The defendant then called Jonas Johnson, a witness duly sworn, who testified
that he heard Pennington, the plaintiff, say that Taylor was to pay money to Mr.
Greenlee. :
mge10 ' Lhe defendant also called James Greenlee, a witness duly sworn, who tes-
tified that he knew the parties &ec.,

That Taylor owed Pennington several notes, this one in suit and others.

That Pennington owed him (witness) about $200. That he (Pennington) told
Taylor to pay witness the amount whatever it was and he would allow it as pay-
ment on the note then due. The note in suit is the note then due.

Pennington was here just about the time the note was due.

Taylor was to pay me the amount due me, and Pennington agreed to allow it on
this note. (witness was here shown the note in suit.) Never saw this note before,
but knew from the conversation of both parties that this is the note.

In pursuance of this agreement, Taylor paid me $2083, or §204.

In reply to cross interrogations, the witness testified that he knew the agree.
ment from conversation of the parties in my presence and separately with me.

Pennington never denied the agreement to my knowledge. After Taylor paid
me he wanted me to wait and take my money out of the second note, but I would
not. I believe he did try to back out after Taylor paid me the money.

Pennington may have told Taylor not to pay me the money, but if he did I
never knew it.

‘Taylor did pay me 203 or 204 dollars cash on this note, by Pennington’s di.e -
tion.

The defendant thereupon rested his case.

The plaintiff then called a witness, James Mascall, duly sworn &c., who testified :

Pennington lives in Mo., he left this note in suit, and others against Taylor
with me for collection and settlement.

There was one note against Taylor of the same amount as this, which was due
about Christmas after this was due.
mge1r  Taylor called the day it was due to pay it. I asked himif he wanted to
pay this note, the note in suit, and he replied that he wanted to pay it on the note
due that day. He paid that note in full, and took it up.

He also said that he had paid Greenlee a little over $200, on the note in suit.
He said that Pennington told him to pay Greenlee out of this note in suit, but
that afterwards, Pennington told him to pay Greenlee out of the second note,
which was the note which he had just paid me,

The plaintiff rested his case. This was all the evidence.
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IL

THE INSTRUCT TONS.

The Plaintiff’s Instractions.

Ist. If the Jury believe from the evidence in this cese that the defendant,
Taylor, paid the note in question, or any part thereof, to the witnes Greenlee,
without the consent of the plaintiff, he did so at his peril, and the jury will
find for the plaintiff the whole amount of the note.

9d. Ifthe Juiy believed from the evidence, that the defendant had no request
from the plaintiff to pay any amount to Greenlee which might be due to him, the
said plaintiff, upon the note in evidence, they will find for the plaietif, even
though they should believe from the evidence that there was an agreement, that
an amount to Greenlee was to be made out of another note.

3d. A verbal promise to pay the debt of another, is not binding, and in this
case the jury are instructed that an agreement of that kind between the plaintiff
and defendant, is not binding on either.

To the giving of which instructions, and each of them, the defendant objected ;
but the court overruled the objections and decided to give the said instructions:
to which raling the defendant then and there excepted.
mg1z  The defendant thereupon asked the Court to instruct the jury as follows :

The Defendant’s Instructions.

1st. If the jury believe from the evidence, that the plaintiff authorized the
defendant to pay the money in said note on which this suit is brought, or any part
of it to any other person, and that the defendant did pay such person any money»
they will deduct the amount of money so paid from the amount of the note on
which this suit is brought, unless the jury believe that the authority to pay the
money to such other person was revoked by Pennington before the money was
paid by Taylor, or before Taylor knew of the revocation.

9d. A payment to a person authorized to receive it for another, is the same es
a payment to the person direct. If the jury believe from the evidence that the
defendant has paid any money to any person authorized by the plaintiff to receive
it. The jury may, under the plea of offset filed in this case, allow the amount so
paid as an offset to the defendant, and it makes no difference on what account
the money was paid, and thereupon the Court erased the following words from
the said last instructions, to wit: the words “and it makes no difference what ac-
count the money was paid on,” which words were erased by drawing a pen
throuzh them. To the erasing of which the defendant, by his counsel, then and
there objected, but the Court give the instructions so erased as aforesaid, and the
defendant then and there excepted.

The jury returned a verdict for the plaintiff of $260,54.

And thereupon the defendant moved the Court for a new trial, but the Court
overruled the motion and rendered judgment for the plaintiff for the said sum of
$260,54 and the defendant excepted.

Signature and seal of the Judge.

13 Lhe bond.

mee1a  Certificate, signature and seal of the Clerk.

S —
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OF THE ERRORS ASSIGNED.

The verdict of the jury was manifestly contrary to the evidence and the law of
the land. '

The verdict is wholly unsupported by the evidence. .

The Court erred in giviog the josiructiors asked by the plaintiff
They were not the law, they were even totally ‘napplicable to this case. They
were calculated to mislead and embarrass the the jury, and should have beao
refused.

The court erred in altering the instructiovs asked by the defendant. The al-
teration was calculated to mislead the jury.

The verdict should have been for the de‘endaut, and the Court' erred in not
granting the defendant’s motion for a new trial.

The Court erred in rendering judgment for the plaintiff.

The verdict was wholly unsupported by the evidence, and the judgment on the
verdict was contrary to the law of the land.
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