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dln the Suprene Gomt.

JOHN N, TURNER,..........Defendant in Error,
28,
ROBERT B. COLEMAN and )

AUGUSTUS W. THOMPSON, { Plaintiffs in Ervor.

Points and Authorities of Defendant im Error.

The facts in this case all substantially appear from the abstract of the Plaintifts
in Error.

That the Plaintiff filed his precipze for summons, laying damages at $600, and on
the same day filed his declaration, laying damages at the same sum: that summons
issued Jaying damages at $100, and was served on both Defendants; that they made
default, and judgment was vendered against them for §428 20.

As assigned, the first error is, that the Plaintift below recovered more damages
than claimed or laid in the summons.

This is true; and weare not aware that it is in confliet with any rule now enforced

by courts of law.

The rule is well established that the Plaintiff shall recover no more damages than
laid in the declaration; and those, and those alone, limit the Plaintifts’ right of
recovery; no where is the rule stated any broader. (Stephens’ Pleading, 428; 1
Chitty’s Pleading, 339.)

Although not so stated, yet, in fact, the fiist error ass signed amounts to setting up
a variance, in the damages laid, between the writ and declaration.

This the Plaintiffs in error cannot do. It was matter in abatement merely, and
they should have taken advantage of it as such in the Court below at the proper
timo; and, having neglected so to do, they cannot have advantage of it upon a writ
of error. [Cruikshank vs. Brown, 5 Gilman 77; Pierce »s. Lamb, Breese 298;
Chirac »s. Rinucker, 11 Wheaton 802 ; Mumford vs. Stocker,1 Cowen 601 ; Bacon’s
Abridgement (Tit. Abatment); Div's “L.” and « K."]

From the authorities it is clear that no advantage could be taken of this variance,
after verdict; and the seventh section of the statute of amendments jeofails would
seem to be decisive of the objection after verdict; and the eleventh section of tho
same statute puts judgments by default upon the same footing'; as respects lack of
form in the process and like defects.

“ A man shall never assign that for error which he might have pleaded in abate-
ment ; for it shall be accounted his folly toneglect the time of taking that excoption.”
[Bacon’s Abridgement; Tit. Error, Division « K.”]

The writ in this case, if defective, is not void, but simply voidable by reason of the
variance: the variance being in form only; and if tbe variance be in form only, it
must be plead in abatement, or taken advantage of by motion. But where the
variance is in substance, it may bo taken advantage of by motionin arrest of judgment
or by writ of error.

“If a writ bo brought to the dnmage £40, and the Plaintiff' declaro ad damnum
£200, and the verdict give £30, this is no error after verdiet, for the writ is not

¢ hbated de Jacto, but only abateably by pleu [ Bacon's Abridgment; Title

Abatement, Division ¢ K.” See Com. Digest Pleader, Div. (C. 15) lnst clause.]



2

() If the error first assigned is not well taken, it would scem, certainly, that the second
and third ean not be, as the third is but a part of the fixst, and the second immaterial
if the first error isnot good. Still we claim that the leave to amend was properly
granted, because it was apparent from an inspection of the precipie filed and declara-
tion, that the amount of damages laid in the writ was a mere error of the Clerk; and
that the Court not only had power, but it was the duty of fhe Court to perinit the
amendment, under the sccond section of the statute of amendments and jeofails,

And it would scem that this Court, upon appeal or writ of error, would have power
to correct the record in this behalf, the variance being entirely the fault of the Clerl- as
shown by the precip:e filed, and again bis fault that he did not amend the summons in
pursuance of the order of the Court. [§ 3 of Statute of Amendments and Jeofails.]

7 The first section of our Practice Act declares that the first process shall be a sum-
mons, (in cases where bail is not required); and also declares what the requisites of
that prozess shall be; and the law being silent upon the subject of damages, it would
seem that the damages were no essential part of the summons; and indeed if the
Legislature had intended thatthe “ ac efiam™ clause should form a necessary part of
the summons, (no bail being required), it hardly scems that they would have omitt~d

that in enumerating the requisites of the summons.

8 The old process of summons against a corporation, was used as ecarly as any
process by that name, and in the forms given for that, there was no ac eliam clause.
[Yates' Pleading, page 648.]

9 The form of summons as required by the English Uniformity act—2 Wil. 4,
chap. 39—has no ac etiam clause; nor are any damages laid in the writ.  [1 Chitty's
Pleading, page 70S: 11 American edition.]

LATHROP & BROVWY, for Defendant in Evvor.
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IN SUPRIEMIECOURT.
¢
Tuomrsox & Coreman, Prrre’s 1N Error,
VS.
Jonx N. Turyer, Der'r i Exror.
PLFF’S POINTS AND AUTHORITIES.

The points relied upon by the Plff’s in Error, to reverse the jadgment in
this casc appear in the assignment of errors.

A judgment by default, the def'ts below not appearing, could not be ren-
dered for a greater amount than that claimed in the summons.—[Graham’s

Practice, 216.
The office of the summons is to notify the def’t what the claim against
“him is, as well as the time and place when le is to answer ; and, if he decs
not appear, it is error to render judgment against him for a greater amount
than the summons notifies him that the pI'ff claims.

If the defendants below had appeared, the pI’fi. might have amended -hig
swmmons by the rracier 3 but, there being no appearance, the order allowing
an amendment of the summons was improper without notice to the def’ts:
and, in addition, the record shows that the amendment was not made.

J. L. LOOP, Art’y ror PLrr's.
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IN SUPREME COUR'T.

Tromrsox & Corryay, Prepk’s v Exror,
VS.
Joux N. Trrxer, Der’r ix Error.
PLFF’S POINTS AND ATUTEHORITIES.

The points relied upon by the Plff’s in Error, to reverse the judgment in
this case appear in the assignment of errors.

A judgment by default, the def’ts below not appearing, could not he ren-
déred for a greater amount than that claimed in the summons.—[Graham’s
Practice, 216.

The office of the summons is to notify the def’t what. the claim againat
hiin is, as well as the time and place when le is to answer; and, if he docs
not appear, it is error to render judgment against him for a greater amoupt
than the summons notifies him that the pU'ft elaims.

If the defendants below had appeared, the pI’ff. might have amended his
gummons by the rrxciee 3 Imt, there being no appearance, the order allowing
an amendment of the summons was improper without notice to the det’ts:
and, in addition, the record shows that the amendment was not inade.

J. L. LOOP, A’y ror Prer's.



STATE OF ILLINOIS,|. @) People of the State of Illingis,

To the Sheriff of the County of AL T

~  Greeting :
(@Bwnsl}, In the record and proceedings, and also in the rendition of/th/judgment

of a plea which was in the — T Court of

County, before the Judge thereof, between /y/m L e il ; %
plaintiff, and W M/: fﬁmm G W /Z chv&»vum

—defendant$ , it is said that manifest error hath intervened, to the injury of the said

F

as we are informed by .” complaint, T o e the record
and proceedings of which said judgment we have caused to be brought into é6ur Su-
preme Court of the State of Illinois, at Ottawa, before the Justices thegeof, to correct
the errors in the same, in due form and manner, according to law,, @l)rrcfnrc, MWeE- .
(Enmmunh Yo, hat by good’ and lawf'ul men of your County, you give nqtlce to the s'mL 2

B e

e, !
¥ Y
that ﬁ_,(_ be and appear before the Justlces of our said Supreme Cilt at the next’
term of said Court, to be holden at Ottawa, in'said State, on the first T sday after the . ~

third Monday in April next, to hear the records and proceedings aforesaid, and
the errors assxgned if shall see fit; and further to do and receive what said
Court shall order in this bc‘l)ly and have vou then there the names of those by whom
you shall give the said JVQ BT

=g e

= notlce togethu with this writ.

Qx({l'htPSS, The Hon. JOHN D. CATON, Chief Justice
of our sajd Court, and the Seal thereof, at Ottawa,
this &, /4 day of{&m/\ in the
Year of Om Lord- One Thousand Eight Hundred

and Flfty- X
Sl

Cler k of the Supreme Court.

(/L? / : f3 Sl @Q/ﬁj
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,ZR oo wll iﬂm IJQ @3‘35’3 %né’mtﬂ, That Wee WW
s SN G S ke

as security, are held and firmly bound unto

: P e

penal sum of F4 e an W‘dﬂ“&ﬁ(/w good
and lawful es, for the_payment of whijch, well and tyuly tg-be mpde, the said-
44 ) / "‘/41144. /1 c e

bind ()“(AA/L&/Z«AM % (~w  heirs, executors, and administrators, jointly, severally, and firmly by

these Presents.

Witgess, W Vi (e B R I e
this O%/ L%day of 11 2 D 155 200

f%@ ‘/%%qbfﬁon Of ﬂ]@ abObG @b)igaﬁon is Sqeh, That, whereas, the above named
{d, at the * Term of the Wi NNNNN i Court,
beld in and for the County of W/AW iff' the State of Illinois, A. p. 185 %ecover a

judgment against the above bounden W p 20w, W Gerlernecnn

A

. (6] L e 8
W tor the sum off%v\ W%WWWQW
@Mh said judgment, the said W w.
(2R JY(V W W hage sued out a Writ of

Errgr from the Supreme Conrt, within and for the Third Gra maid State. Now if the said
W h? %L . A

shall duly prosecute said Writ of Error, and pay, or cause to, pe paid, all judgments, costs, interest and,
damages which the said Supremﬁourt shall adjudie. against % Il Cerute t'ﬂ"‘,ﬁ( o)
Seudd Andginend G cont Feren shall %L};J and abide the order and judgment of said

Su}/)reme Court ig this behalf, then this obligation is to be void, otherwise to 1:e_>\main in full force and effect.
A 10 06 Gk p1e /m&)‘)% MZZJ////Q/ZWMW @
xﬁ// % oax}/é’/f 7) S ot 8 Cotecs

07)7 W % Al @+ —

Gty P, Vsl







STATH Ofie TR N OIS Lo The People of the State of Illingis,
To the Clerk of the Court for the County «)7 IMMM Gresting:

%EC'CIIISB, Ch the wecord and /zzacw(é%z/mx, as atso v/ the' rendition/ r%
the /wa/fmmzl/ 0/4‘» @ /Mg¢ which) was i the .. S

Gourt/ ¢ ﬂ/ o Sie e R S R SRR
VMKZJ e

/&%n%z/%/ and s, )

T e e R L R SN /ﬂ/mzf/mzl‘j Lttt dad mand-

et evior Sath inlovvenc?, 7z the 5'7/7/2%/ o/ lhe (/'ﬂzwm'f// 9

o

e

T T N e R S A @ we ave’ tnfoimed

| /flmfaﬁyg/awz/ ____________________________________ and we /&’/;:&/’2&10/7/473/ thal cosor should b

covsectod) % any Here: 12} on/ dive /027;/./ and manner, and ;é/ﬂ/‘/émlz'cy e done’

Lo the /&m%/z'w (zf/omdmd/{ command o that / /"/}z((/ymcﬂ/ Z/%zeo// % /z'wmz,’

you (/zé/%zo/(%/ and 7"”3/5‘-' w/ff%m/_ﬁ (/e/éw/, dend’- g our (/‘fwééw o/ﬁ the -

//,zama/- Gowtr the M/:(fzn// and’ //wreer/% Z: % # e /z/m%z/‘ (%Zﬂdmé/{ with

A {%0}742‘0/&0%/}7 the d(l???&,’.d?ﬂf/ﬂ?‘\' yoer seall , Jo l?_fal e’ may fave: the

X same /e%zy ourd .?;M/Zé?ﬂf'f%'oz'w(ﬂ% Cal (/}/Za;&fa, o e %ﬂ/ﬁ&? o/// S

S atls, on the %fzﬂ/ @é’df/lzyo 19///67« the thid @//ngézy 7/ @?gﬁ/ next, that

the record and /&zoaeez/hz/mf, /ﬂ%y w'z%eﬂ/eg), e may cause lo de done thesern,
lo corwect e cuor, what a/ 77/73 wy//o lo 4o done accﬂmé%y lo law!

AWitness, e o . ; Jottn @D, Garor, %ﬂz/é

: ,/%;déhf’ c/ our® sardd Cowit, (%929 e Seal

//Nﬂq A s Obtrwwa, thes 2.7 T Ay ﬂ/

\ i the f)/é(m % Ou® _Loid

oni Ahvusand (/7// /{7/7”/2m/ and //{ybg,%

A .

~ Clerk of the éllprwr Cunrt.
Wy B SWL Yo PPy






\' STATE OF ILLINOIS---SUPREME COURT.
Avoustus W. 'ri{(:M{fSl):N AND RoperT CoLEMAX, % e 52-70

VS.
, Jonx N. Tur~Er. eﬂ%/b-\)
: .. { ERROR TO WINNEBAGCO COUNTY COURT.
2 This was an_action of assun1p<it The. Prarcire was filed on the 26th
%W— May 1858, praying a summons in damazes $600.
2. On the same day a summons was )~sued “to the damage of the said
plaintiff as he says one hundred dollevs.’ The declaration was filed on the

a[},_e/' (7/ ~  26th May, containing a special count on a promissory note for $400, and also
] the common counts—aAD parMNuM $600.

y’ The summons was served on both defendants, on the 27th of May.
The defendants did not appear.
7 Their default was taken on the 8th of June, and damages assessed by the
g Clerk at $428.20, for which judgment was rendered. At the same term, on:
the 16th of June, on motion of the plaintiff leave was granted to ameud the‘
74 saummons ; but it was not amended. :
/ The errors assigned are that the Court erred in rendering judgment againat.
the defendants below for a greater sum than was claimed in the summons.
That the Court erred in making the order granting leave to amend the
summons without notice to the defendants below.
And that the Court erred in rendering judgment in said c:use.
J. L. LOOP, Arr’y vor PL'rrs 1N Error
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Avausivs W. TuodrsoN anxp Ronerr CoLeMaN, . /M&ﬂ‘)

Q
Jonx N. TurNEr. ﬂ@/"‘-’ &ﬁ

‘ ERROR TO WINNEBAGO COUNTY COURT.

This was an action of assumpsit. The Pra€cree was filed on the 26th
May 1858, praying a summons in damages $600.

On the same day a summons was issued, “to the damage of the said
plaintiff as he says one hundred dollars.”” The declaration was filed on the
26th May, containing a special connt on a promissory note for $400, and also
the common counts—AaAp pamnuym $600.

The summons was served on both defendants, on the 27th of May.

The defendants did not appear.

Their default was taken on the 8th of June, and damages assessed by the
Clerk at $428.20, for which judgment was rendered. At the same term, on
the 16th of June, on motion of the plaintift leave was rrmntcd to amend the
summons ; but it was nof amended.

The errors assigned are that the Court erred in rendering judgment againss
the defendants below for a greater sum than was claimed in the summons.

That the Court erred in making the order granting leave to amend the
summons without notice to the defendants below.

And that the Court erred in rendering judgment in said cause.
LA )
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g‘.’- * Sold by WAI‘Db HGILDERT, Booksellors and Stationers, Rockford, Tl

STATE OF mgumc@m@@ ;Eg cwmgw%n @ mx%/ ________ 2

Winnebago County,
//7/1/1_1_,(_,, ______ Term, 185 f

K-:’-Zp‘(/azw)/ //7(/A’L(Lou/5_/ Qtv %“’}

FrFo /e

s - V. ol %ﬂﬂ; Ide, Ao /?ZZZsue%,
CD QL/&/«'{AJ 2 /Mﬁf //7“ / W#’f/»x\d‘wé
éﬂ’ﬁ}ﬂ £ e /{,é“ AN /(1.«_ (J/(/.tc/ fv«_, %; ‘_(;'/“A//A

7t 7h v /{zzf /ztt St ey HQ e e

of a plea of Tleapuss on tho case upon promises: For THAT WHEREAS the said Defendant heretofore, to wit, on the

/ At 2 '[/ 7 RN, day of_ 5/ 72 K _______ in tho year of our Lord one thousand
‘3""ﬁt hundred and fifty . sZf 24€1x ot (;/L (Gét/// = to wit: at the County of Winnebago
and Stato of Illinois, made_____ %ﬁn_&g_..;__;______4,._____/_/,001tﬂm Promissory Note in writing, bearing date a cortain

day and year therein mentxoned to wit: tho day and year last aforesnid, and then and there delivered the said Note to

/%(/\ ..... YRS 1,7 by which said Note the said DefondantS
La VL.(( w.(b ______ /’/ Z ~ZZE @m«,&u«/

c..t..x_.'._z:{..: /‘:7, /,Q), K_««é e ________ then and there pxomlsed to pay
s :

5({//

' o
p&”)f (06’1,7 /Lt/é R S Al Azt sttt 7 M”;

1

/ L / 7 A
/ Gdlave € (‘.?e,co\ec/ p ///« Cte TRErcoel FCT

,/jt_yzt/ ._,[SZ//LL‘L Ce. 9/?5/&26&((
¢

And the said Defendant §then and there, in consideration of the premises, promised to pay the amount of the said Note to
the Plaintiff, according to the tenor and effect thereof.

AND FOR THAT WHEREAS, also, the Dofendant, on the _ %VL—JZ%‘ _________________ _day of /4{4

in the year of our Lord one thousand eight hundred and” fifty_

indebted to the Plaintiff in_ j Z.é. TPy ﬂt?/ 44_% 2C~- ( _______ Dollars, for the price

and value of goods und chnttels then nnd there sold and deliv eled b) the Plamtxﬁ to the Defendant at %( . request;
andin_ a7 4 ~z. %’4_,_,4,_ e 2.&% _______________________ Dollars for the puce and value of work then

done and mutermls fm the same provided by the Plaintiff for the Defendant at ~“Z77 . .._request; and in
< / % L cx (7{ o TR B Dollara for money then and theno lent by tho Plaintiff to the
Defendnntﬁat m,, 2~__request; and in, 6/«74 // R A . A Dollars

for monay then and ¢ )xme paid by the Plaintift for tho uso of said Defendant's abs ?}/‘ Ot j/ ______ request; and in
ALY b Y S Y R e e, Doljars for money then and thero received by the DefendantS®
¢

fo;thc use of the Plaintiff; and in_ k(yf 4t s ()/ 28 6( __________________________ Dollars for so

much money then and there found to be due from the Defendants to tho Plaintiff on an account then and there stated
Detween them; and whereas tho Defendants afterwards, to wit, on tho day and year last aforesaid, in the County aforesaid,
in considoration of tho premiscs, respectively promised to pay the said several (last mentioned) moneys respectively to the
Plaintiff on request; )ct.?/(j_ _ haz« disregarded _ %ﬂi e pmml;o, and ha¢¢ not paid any of the said monoys,
or any part thereof, to the dumnge of said Plaintift ____4_/}% 1_.7& _A zt2a. X2l Dollars,
and thercupon said Plaintiff bring suit, &e.

L. 2 s Rioway o il
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To Goods sold and delivered, - - % é; - &: o e,
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