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IN SUPREME COURT, JUNE TERM, 1856.

Page 1.

GEORGE BARNETT et al., Appellants,
o Appeal from Cook County

z ; Court of Common Pleas.
GEORGE SMITH, Appellee.

ABSTRACT OF RECORD.

+. This was an action of debt. The declaration is as follows :
For that whereas on the 19th day of April, A. D. 1850, the defend-
ants made their certain bond or writing obligatory in the sum of Five
. Thousand Dollars lawful money, to be paid to George Smith & Cu.
The conditition of said Bond being such, that if the said Thomas Hamil-
ton Noble (ene-of-the-appellants-herein) should well and truly perform
the duties assigned to and trust reposed in him as Teller of said firm, zu’ui
as long as he should continue in that capacity ; or if the said Thomas
Hamilton Noble should well and truly perform the duties of every oth-
er office, duty, or employment to which he might be appointed in the
office of said firm, and also such other duty or duties as might from time
to time be assigned to him by said firm, or by the managing clerk there-
of, or undertaken by him in relation to the said firm, then said obliga-

B, tion should he void ; otherwise to remain in full force and virtue. That

afterwards the said Thomas Hamilton Noble entered upon the duties of

Teller of said firm of George Smith & Co., and continued in the dis-
te )

- charge of such duties for the space of four years and upwards; and that
on the 10th day of October, A. D. 1854, the said Noble, while in the
discharge of the duties of the office of Teller, abstracted and retained

from the funds of said George Smith & Co., the sum of $9579.93, which

sum it is alleged was the property of said plaintiffs ; by means whereof

said defendants became liable, &e., to pay said sum of $5000; yet that
suid defendants have not paid said sum of $5000, although, &e., but have
hitherto neglected, &c.; to the damage of the said plaintift, of Five Hun-

dred Deollars, and therefore he brings suit.
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The defendants, Barnett & Armour, filed three pleas :

1. That Thomas Hamilton Noble did not, while in the discharge of
the duties by him to be performed in said writing obligatory mentioned,
abstract or retain from the funds of the pl'ff’ the sum of money in said
declaration mentioned, or any other sum of money, concluding to the
country.

Upon this plea issue was joined.

2d plea. That said Thomas Hamilton Noble, at the time of the exe-
cution and delivery of the writing obligatory in said declaration men-
tioned, was employed by the said plaintiff' for the term of three years
from the 19th day of April, A. D. 1850, and no longer, to perform the
duties in the said writing obligatory mentioned, and that said Noble did
for that time well and truly perform and keep all and singular the arti-
cles, clauses, payments, conditions. and agreements in the condition of
said bond mentioned, and that before any default of said Noble, or any
liability of said defendants on said bond had been incurred, the time for
which said Noble was employved had elapsed and (}xf)irud, and this the

said defendants are ready to verify, &ec.

To this plea there was a general demurrer, which was sustained by

the court.

3d plea. That before and at the time of the execution and delivery of
the writing, the said plaintiff was trading and doing business as a private
banker, under the name and style of George Smith & Co., and was the
sole and only person composing the said firm of George Smith & Co.,
and that the said service in the condition of said bond mentioned, was to
be performed by said Thomas Hamilton Noble to the said plaintiff in
his said business as a private banker; that said Noble during all the
time he continued in the service of said plaintift alone, did fully per-
form all things in the condition of said bond required of him ; nor did
he during that time abstract any sum of money from the funds of said
plaintiff.  But said defendants aver that on the 19th day of April, 1852,
and before any default had occurred, the said plaintifl’ associated with
himself in the said business, a partner, one Elisha W. Willard, and that
while said Willard was associated with the said plaintiff’ as a partner in
said business, the said default of said Noble occurred. And that after

soid Willard was associated with said plaintifi’ as a partner as aforesaid,



——

/L@M@fﬁzmi b, W@% s &

o » _ P .



il
(VL]

3

the said Noble served the said firm, and did not serve further the said
plaintiff alone, and at the time of said default was in the employ of said
plaintiff: and said Willard, and not of said plaintiff alone; and this the
said defendants are ready to verify.

To the defendant’s third plea the plaintiff replied: that on the 29th
day of November, 1851, he and the said Elisha W. Willard made and
entered into a covenant and agreement, setting forth that on said 29th
&f November, 1851, said def’t was and before that time had been en-
gaged in the general business of banking and exchange, in the city of
Chicago, under the name, style and firm of George Smith & Co., and
that said party of the second part (the said Willard) being desirous of
becoming a member of said firm, it was thereupon agreed between said

parties,

1st, The said party of the first part hereby admits and receives the
said party of the second part as a member of the firm of George Smith
& Co.

2d

cago, in the name, style and firm of Geo. Smith & Co., and to be a gen

, The business to be continued and carried on in the city of Chi-
eral banking and exchange business of the same kind and character as

has been heretofore done by said party of the first part.

3d, The partnership hereby entered into is to continue from the first
day of December, A, D. 1851, until the first day of December, A. D.

1853.

4th, The capital stock used in said business is to be furnished by said

party of the first part.

;

5th, The said party of the second part is to devote his whole time
and attention to said business, and is not to use the name and style of
suid firm for any other purposes except such as regularly belong to said

business aforesaid.

6th, Said party of the second part is to have and receive from said
husiness the sum of three thousand dollars per annum in full for his ser-
vices, and in lieu of all other profits or claims upon said party of the
first part, the said firm or the business thereof. ‘



7th, The said party of the first [part] hereby guarantees to the said
party of the second part, the payment of the sum mentioned in article

number six.

That afterwards, and on the 1st day of June, 1858, by an agreement
thereunder written, said articles of copartnership were by said parties
“ extended for three years from and after they would expire by limita-
tion, upon the same terms, except that the compensation provided for in
article six, be from the date hereof, $5000 per annum.”

And it is averred in said replication that said plaintiff and said Wil-
lard transacted business together only as provided in said agreement ;
and so the said plaintiff says, that the money so abstracted was his mon-
ey solely, and that notwithstanding said articles of agreement, was ab-
stracted by said Noble while in the service and employ of said plaintiff’
alone; and so the plaintiff says, that by reason of the premises, he and
the said Willard have at no time been partners as is alleged in said plea.
‘Without this, &c., with verification.

To the replication of the plaintiffs to the defendant’s third plea, the
P F plea,

defendant rejoined three several rejoinders.

1. That the said plaintiff, from and after the entering into said arti-
cles of agreement, in said replication mentioned and set forth, at all
times represented and held himself out to said defendants and to the
world at large, as a partner of the said Willard, as in the said plea al-
leged, and they, the said defendants, hadno knowledge or information of
the said articles of agreement, in said replication mentioned and set

forth, with verification.

2. That the said plaintiff ought not to be admitted to reply the said
replication to said third plea, as to so much thereof as alleges that the
said money abstracted as aforesaid, was the property of said plaintiff,
and not at any time that of said Willard and said plaintiff; and that the
said plaintiff and the said Willard have not at any time been partners
as private bankers as alleged in said third plea, because said defendants
say that on the 9th day of July, A. D. 1855, the said plaintiff and the
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said Elisha W. Willard, as partners, sued the said LThomas Ham ton
Noble, in the Cook County Court of Common Pleas, for the same iden-
tical money mentioned in said declaration, and afterwards, as such part-
ners, by the consideration of said Court, recovered judgment of the said
Thomas Hamilton Noble for the same, together with costs.

10
[

3. That the said plaintiff ought not to be admitted or received to re-
ply said replication to the defendants’ third plea, as so much as sets forth
said articles of agreement, because said plaintiff, at all times after en-
tering into the same, represented and held himself out to the said defen-
dants and to the world at large, as partner of said Willard ; and that
said defendants have no knowledge or information of said articles of

agreement, in said replication mentioned and set forth.

19,20, 21,22. The plaintiff demurred generally to each of the rejoinders, and the

demurrer was sustained by the court.
928, Trial of the issue on the first plea was by the court, without a jury.

On the trial the plaintiff called James Alexander, who testified that
28, Thomas Hamilton Noble, one of the co-obligors in the bond sued on,
was teller of the firm of George Smith & Co., and that while in said of.
fice and in the employment of said plaintiff, he abstracted and retained
the sum of $9871.73, the property of the plaintiff, which he, said Noble,
still owed to plaintiff. The default of Noble, in abstracting and retaining
said money, was not discovered until after he went away, which was in
July or August, 1854.

2. Tue defendants then introduced in evidence the record of a judgment
in an attachment rendered on the day of A. D. 1855, by
the Cook County Court of Common Pleas, in favor of the plaintiff; and
Elisha W. Willard against Thomas Hamilton Noble for $9,878.71 dam-
ages. The defendants also introduced in evidence the record of a decree
in a suit in chancery, rendered by the said court on the day of

1856, wherein the plaintiff and said Elisha W. Willard were complain-
ants against Thomas Hamilton Noble et als. for the sum of $9873.71,
and directing certain property to be sold for the payment thereof, It
was admitted that the money mentioned in the testimony of Alexander

was the samne money in the abeve suits in favor of Smith & Willard,
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This was all the evidence in the case. The court fonnd the issue for the
plaintiff.  The defendant moved for a new trial, which was overruled
by the court, and exception taken thereto, J udgment was rendered for
the plaintiff for $5000 debt and $5000 damages, the debt to be discharg
ed on payment of the damages and costs.

The errors assigned are—

L.~ In overruling the defendants’ motion for a new trial.

. In sustaining the demurrer to the defendants’ second plea.
3. In sustaining the demurrer to the defendants’ rejoinders.

4. Iu rendering judgment for a greater sum in damages than the ad
damnum in the declaration,



4
i

:
1
:




| Ausernd / Vats 35

[h Latr Lok §7-50~77
)2 Zar ‘¥ o




Sl i e gl ! s e . i e e 0l i VS P

/? e DIV Y/ >£Mmﬂa

oo o

/ %/wm on ConTraz fp) @ Sonepinia o s
: . ad = PRV f/ﬁ*M‘]

st alpihs Ot



5/7/%4/”/ ‘
S %M(% ) 4// 7% ’?%i éﬂ( é't
ﬂ%“é@ ﬂ? le T a’m

% ?M/ﬂu[’ Heere ; g;, ”
old --——éu-~
é / &}—&' ({: uraﬁr"'f’(‘)/.. _ M



]

{11t olerr o> Lg

(R,j fo ety

941 z‘ﬂf "R clo /gﬂd/hzlz P ZMMLW »
/A /KWM b L Seent fta ooy fuofirty Surtaviveco
O ltv Grovecel- ’ . |
. H tlecl v aliosy §b forth lo Cootlong of- ko
Bt (i, lrorola, Arcec M@W Sheeete e i 4 flea of

§ Crvtecanits faforvect Geriyally ke dst o Soffecce sl

N S NCtnn, Bodle Pienelley poeeir d e, Hash Gtiwss o3 Gt
v{ i:: /f%m@t¢w §W A/WL /‘Ll/m/ St e O 7;7 i€
j\:i %/ &/144/{ ZOLMMO'LMA,U /E:‘, Iﬁ%llltbcL?M ﬂf(, Z&l//ro(/
\\g‘s‘ :\ % /064,/J1/ v L/%%ﬁ/é(m Z_ %&M¢v7(j/ j4 /fﬁ’!e"ﬁré'ﬂ(:{t;
§ N; . £ % @L&Jm 2 9&1%4/&4 9 &4 le, W&J

s -z

e .@t&wagur Mwwx/hhﬁ)cmm@%m~

/c,lm,a ;4-, m«, Aiforeils lies Yic ebenrty o elu s - Mo
J&ﬁ frtre LZZ«Z/VL@ W/»/uc,w & s2g Mt e losg tnifloycs
S Moo @a%u%ﬂﬁuwﬁw Accw s
C e . crLofpuds @M /%-m/ 525 ﬂu&m&/m
Wlw/%@wﬁ:om@mw Dl o
Lhetatig 11 Meiinss Rohe g1y, J
I7- %&Muwﬂw 4 ats %M‘, Lot frvked,
Seenlaiiest . ‘
1 H fait U Bt Vit ancts bono, Affs B Afo oo
Ol vkl 4w Crft ircedy of o Koy Cone, Glortneo oo Jec?grunt
Roius il oo i . 2B B, i ek Frog 1 ot
Loy Cone brrks To erfoffict -
B Skl &5 vsiis bkl
At tis Hifawetlf qubie, Ao 4 Loy, ol 013, Tl
of brok Kiie Romy, 10a; 0009 c0lly oo Pheniofts P e olivnesy



Ut U oot ity tomrstd Shte o sinpis 8
[ 14 pbotidin & & Pelorony i by Care- Yo s
bre il fooiliy o feoio, & 26 D St - My
Aoor it Lo Mteds 01 @74“1{0 A o %&7 heovh.
Pt il v L au L b4 Wi frodowocas Hoil Sunids
Al frnitn ittty  fo fy tnf ol profore i
Mmﬁ e o /7%,0;‘7 PR e WP Cef S
tbhac Fron /mj/a
N G G0 SRS o AT
by L Creecos priiy nitof e fouf - Sodmpill v 9N
ijom b be Dftiealing &t Boit fitea' duo fHfr
Grierleing ba fires cnliny o, Ltre e Swulin of Aritea,
& Nollss of (s Ruelooisedo o Lotilds o thsbrn
é M Praas ot of Sruily 4#4@ Wellewd pt to 2o
Gronta pr & flactiow, Sl il o Lt A,
fdw Ax/ lrgy oo a//utwfa/wo At (Ao b Mﬂmg o o
N Al ete gt trth
ly $mudhs lras it MM%MMWC“@W fisiat,
et Qoo 00 1ot Choogo Lo vt o HvEte e
Lie et in B Tk m KM%@ Srelins - AT Geiteg
Loiconor me Aoty -
W AR S RNy R N
Ot oaline, B 45 dacgoomsdbentdhidie. & {Kas Moo Bt

/1/1/@[(/, Lo &/Lt/‘bxg/“/b A2 ﬁi‘w .//L,QW«%] w,‘c&bm}



/> %% e Sorw foay W//w@ No (Koo Lttt vtk
oL i $irte 4 alleged m/wﬁwd) 4 e 2t -

Jie Inatla St tfo oo the Teporiten, beom o o
Piatlic s fais Frme v of oo foit $Shones b
Mﬂ/&ag@ or Mo erloffets iy, ma U F AR
W i (P Gitriecin 1) Jorogitomma fillec atiin
A forot of Sor trw iy o o Clivre o b
Cuneliy ~ 2 Smeils . Lonrniy Loty (Lot Lotrsism,
EM@ /pz/gj £k Avgs J‘jZ‘, &a;,uy o Q%J\
3 Hete (N1:9) 217 1 laoriion Liwsiiy Con, §2,7547, 5

o 5}%,22; Foo B fog it of - Dwne, Oae Gbecrcy
/4 % Corideg M5ecilles M’émvﬂ, Cpt % o8 U e
b Gric ki, fr B Lot BT th Fouty ot
o e Ggiiimaids Inughts fooy e e AT 00D fove
Cun Lo Pornaby apacict: o o frocrcelfat - Aot
Bt ghoc Bt AN BaY o B S St e AT -
% Uty rotloan )t Welackopborm - Slivece lo b

Jriifmenty oo, frrtetotd Ay oSy &

C e : dszAu Lol M 7% S AA”
oot wuley i A BN N S ﬂyumﬁ’% 7

Y eiriom e kit I RaLr £ 2 elnss & d R
brier Aol brrinty i Chiiogy o, o friwits Kowti
Sotu M VL o B L oyve X brorrtt Efir
R e LI St bl o
o v M%) br Tnisutors— MG Kot 2t been
53, by e heecrtity of bufpunsdtirng & b Us marec
. S . Sl by Vo lory, tf o Con -
At g 1 brnct -~ e Corcctilm, fironics, s LA



Sl lctined b Srbey $hec b 2eveiin Lo
Sa i Rig vis, BT st sfhicy By b fig s
LoadT b a fewcto stag fsy, %@m{, Ay Pt
el bt b Lt Bt i Yoir.
Acrrw ok Ao Crfacect by bo g St oot Ao
8 Foin s vt todiah. L et 3 Povs vs 7.
/u%% intot o Bovrtic: B foir Sr St S oA |
v Wt ol XK 20 S BT Lo bl foglopiod
Preriaind ek v /@V&Wmﬂmw 2ed Sreote

CO&’W\M 4/9:22\) G- See 4l HM&[% e

Leceny 1 Teren Y 25, Mot /. Mileott 5 /?7%«, /2
@%4@ 2 W&zz,

. | @Mvd /gm%‘%

/f«;@
]/[ / élZu //l/f L7 /4,’)-\4% f/f = [2{ &l e ) ,”’/LQ-{:&&"
y ) )
M@( [{ﬁ LA Ak /dupt h&[{’ e lcos .0/2 ,_  q
)/J (/‘(J/[w ) f[b/ﬁt fy\ Z{ /{41 5"[‘%‘7 {/Z Jéz é M A - /

e (/’{f *{'U_éf’ 5

A } L'l,v‘d? ﬁl"l»u ol  Bgq 2A_
el el ) fito (/pf:% ML v Ay o 5 & @,t a1
/ st g L Y L,

/’Z;,{ff " (el /f(wutp,q futfﬂt'iuo(, 7] \ (/(_e:{tt %7')\ [KL

/’{ A Ce 5_7/{; //‘ {L /" X002 § A %( V\{ 2 LA By ) AZ;., P L= M%%t({_ d
j N Coce; a L / g ¢ Asre 5)'4«-*‘-14-\, Do vg’ M d. (A \
/A /?A_{,L /{. g 2a L

7, /%) l/{ 4 T;’L(/l [4‘\“.1(‘ A (/ /é

[Z”"ZL v LX) 1{:{’ 1/9—17 9 Lo Lﬂy‘i 1 Ia {

ﬂ"{.l \‘/t yZ /1-«_ Z/A% /ﬁ

Lia /V_, stk p B frte. o,

/

d L ~

ﬁ'&f:“;/["d - 7 i"lt’i'g hx/(/{,gs nga.j



L nerse

3 ‘»,b.;J&(:‘

, Pha
ta \'/ !‘(L‘(ié Py [} (‘(:,{L"( £ /8

}/14,1» res /:(K’;\ {ilj’\ [( "11‘&“4/ /é 2
(:-1}." g el OLFP )2 ﬁ;/;\ & [/: 6l — /f;{ 1y /!( //{:/f
A/’/(ﬂ / letern /(/Z;' el g e o (o (,:f»( 2C
/ri‘\ £ ) .'L‘ B . >i’“ $';:\< A /K c/{ l: ( ¥si

e [W (f 8 [A«, Ll o /e’,."r\ . bty G641 A9

/!{1{ K [{‘/{—7 /L{.L /(.t’{’(( ./:./"4 y«/ /ﬁi{ //;{{1 f"[f] // Z ,JT{J\V
/: I {}f Vi f{) Ll e /?,'J,Z <~ flrriner, W Leg? ‘; "/U?'\
/ & ’ )

“']v‘g. {1 { O o

18, B Lvtny atil Fvnu_ 1Tt boes Sutorn Tz
e L2 %Mvth Hen g ooty - /’L - , - -5
LSSt o fots Bt Dbl bv Lo Sevve trhi
M SR, Fonui/ Doy Noude, o B Bifisn
W Z 4/07 /uw L W e ST /)u%kc Ay
b 4o Ay Pt bpfl i LMy Cose . Dultce
vy e Z'é/‘\f G i B s m/cw‘l;/‘,,,:f /M,__
» i & A Y F il sl gita d B fbeid sidin.. B
Celto P P Mo L2 Jhtihrian: Bt 2o bttieecs ) aecy
- WY Py Ou,curf‘toé?’ //LLIM/L/“»@(, y - e (:*h ’kM_
VN %) )qu, Crrdea’y Ui B fooforr ndfudatiss
/;//f Af;‘) L Pebibiicts % 4 szyﬁ-‘&;v o AT 4
U 10l iait = W fuiC (rtiongen o C2lefpe. K fese
/%; 47“(/ t%«l %/{u, '[{14)- S Ot iifieeco( 2l
i . s § R fag JIS
Y X A 27 ks @licody AP IR ¢ /u;a,;m:c
o, L 047"1/!/:3"«.; Soe hot Allg, How L L) bene
2 Salified s 444,7 Ercid, o 4 /4;@/4«-) 7295
bane Jlut tre Solifudn: g B ficni Btt Cony b hnd
A= Zai/u% Ll e Lot a/.kwwwzziiyt
Aot RFle o Sotofey —



As b hotice Sei ] Shayls KR 30 Surag ¥ 1l sery =

NP S







	img001
	img002
	img003
	img004
	img005
	img006
	img007
	img008
	img009
	img010
	img011
	img012
	img013
	img014
	img015
	img016
	img017
	img018
	img019
	img020
	img021
	img022
	img023
	img024
	img025
	img026
	img027
	img028
	img029
	img030
	img031
	img032
	img033
	img034
	img036
	img037
	img038
	img040
	img042
	img043
	img044
	img133
	img134
	img135
	img136
	img137
	img138
	img139
	img140
	img141
	img142

