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SUPREME COURT OF ILLINOIS,

April Term, A. D. 1S61.

THIRD GRAND DIVISION.

T T

BRIEF OF DEFENDANT IN ERROR.

GEORGE H. LEADBEATER,
Plaintiff in Lrror,

Vs,

JOHN G. ROTI,
Defendant in Lrror.

The counsel for defendant in error submit to the honorable Court:

The first motion to dismiss, for want of security of costs, was prop-
erly overruled for insufficiency of the affidavit, which does not state that
at the time of commencement of suit, the plaintift below was a non-res-
ident.

The second motion to dismiss, on the same ground, based on affids-
vit filed 12th May, 1859, was not made in due time, and properly over-
ruled ; beeause the motion is a dilatory motion, and had been waived,
first: by appearance and filing an aftidavit of merits ; sccond : by allow-
ing several terms to intervene before it was made.

Trustee vs. Walters et al., 12 11L., 158.
Carpenter vs. Aldrich, 3 Metcalf, 58.

The affidavit on which the motion for a new trial was made is in-
sufficient, and shows no ground.fox allowing the same.

The beneficial enjoyment of the premises continued to the defendant
below during the whole period his under-tenants were in occupancy of
the premises. The plaintiff below collected no rent of them, or of the
defendant, whose liability continued.

Zaylor, Landlord and Tenant, § 380.

The evidence does not show that the plaintiff below ever accepted
the under-tenant as his tenant, nor does it show any legal surrender of
the tenant’s interest.

DAVIS & NISSEN,
Counsel for Defendant in Error.
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SUPREME COURT OF ILLINOIS.

APRIL TERM, A. D.1881.

THIRD GRAND DIVISION.

ABSTRACT OF RECORD.

GEORGE H. LEADBEATER,
. Plaintiff in Error,
Action of Assumpsit.

Damages, $500.
JOHN G. ROTH,

1
: |
vs. -
|
J

Defendant in Error.

This suit was commenced by summons, January 27th, 1859, in
Cook County Court of Common Pleas, in assumpsit, returnable to
February Term, 1859.

The declaration contained a single count for use and occupation.

On the second day of the said February Term of said Court,
the defendant filed a motion ‘to dismiss the said suit for want of
security for costs, which motion was in the words and figures

following :

“ And now this day comes the said defendant, by his attorney,
¢ ete., and moves the Court to dismiss this suit, for want of security
“for costs, according to the statute in such case made and provided.
¢ plaintiff being a non-resident.”

And to support which motion the defendant filed his own affi-
davit, which is in the words and figures following, to wit:

“ George H. Leadbeater, being duly sworn according to law,
“says, that the said John George Roth is not a resident of the State
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“of Illinois, but resides in Germany. That this atfiant makes this
“ affidavit for the purpose of having this suit dismissed, no security
*for costs having been filed by the plaintiff before commencing his
“suit, according to the statute in such case made and provided.”

At the May term of said Court, then having been changed to

the Superior Court ot Chicago, the said motion to dismiss was
called up, before Hon. Grant Goodrich, one of the judges of said
Court.

To sustain his motion, the detendant, by his counsel, read the
aforesaid aflidavit, and also introduced A. F. C. Mueller, the plain-
tiff’s counsel, as a witness, who testified as follows :

“That the said plaintift is now, and has been for quite a number
“ ot months, sojourning in Germany, but that the said plaintiff is a
*“citizen of the United States, and has a large amount of property
“in the city of' Chicago. That the plaintiff is a native of Germany,
“ but came to this country, was naturalized, and resided in the city
‘“of Chicago, Illinois, a number of years; that he some time ago

“went to Germany, and returned again to Chicago, but to gratify
“his wife has returned again to Germany ; has purchased property
*“in Germany, and now lives on said property, in Germany. But
“ witness cannot tell whether he has given up his residence in
¢ Chicago. That witness was informed that said plaintiff’ intends
“to return and continue his residence in Chicago, by his agent, Mr.
“Charles Letz.”

5 And no more testimony was offered on the said motion, when
the same was submitted to the Court.

Whereupon the said Court overruled the said motion to dismiss
the said suit, and refused to dismiss the same; and on cross-motion
gave permission to the said plaintiff to file security for costs. And
on the same day, the plaintiff’s counsel filed secnrity for costs in -
said suit.

And also, on the same day of the filing security for costs, the
defendant made and filed his aflidavit of merits. And also renewed




17

(%

23

g

‘%

25

3

his motion to dismiss the said suit, by filing his motion, which is in
the words and figures following :

“ And now this day comes the said George H. Leadbeater, by
“J. W. Waughop, his attorney, and renews the motion herein made
“to dismiss this suit, because, he says, that the said plaintiff was

“not a resident of this State at the time he commenced his suit
‘ herein, and did not file security for costs in this cause.”

To sustain his renewed motion to dismiss, the defendant filed
his own affidavit, which was in the words and figures following :

“ George H. Leadbeater, of said county, being duly sworn
‘“according to law, says, that at the time of the commencement of
“ the above cause, the plaintiff, John George Roth, was not a resi-
** dent of the State of [llinois. That he had purchased and occupied
‘“property in Germany, for a long time prior to the commencement
“of said suit, and still resides abroad, as this affiant is informed
¢ and believes.”

On the day following, to wit, the 12th day of May, the defend-
ant, by his counsel, presented to said Court his said renewed motion
to dismiss said suit, and asked leave to read the affidavit of said
defendant filed therewith. Whereupon the said Court refused to hear
the said affidavit read, and overruled said renewed motion to dismiss,
and vefused to dismiss said suit.

To which ruling of the said Court, in refusing to dismiss said
suit, the defendant by his counsel then and there duly excepted.

On motion of defendant, the cause was then continued, for want
ot a bill of particulars.

At the succeeding term, the defendant filed a demurrer, which
was on hearing sustained, and plaintiff took leave to amend his
declaration.

At the December term, A. D. 1859, the defendant plead to the
merits of said suit, by filing the general issue of non-assumpsit, and
notice of his special matter of defense.
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The said noticestates : “ That he (defendant) has paid up for all
“the time he has occupied the said premises.

“That during the whole time for which rent is claimed in this
“ suit, the defendant did not himself occupy the said premises, but
¢ occupied his own house.

“That the said plaintiff, by his agent, directly interfered with
‘““the use of the said premises by the said defendant, in this, that
‘¢ the said plaintiftf forbade the undertenant of the said defendant in
‘ the said premises paying his rent to the said defendant, and told
“him that he should pay the rent to accrue and then due to the said
¢ plaintiff, and not to the said defendant; thereby taking the said
“ premises from the said defendant, and rendered him no longer
¢liable for the rent that should accrue on the said premises, as he
¢ did not occupy the said premises himselt.”

Upon which the plaintiff' took issue, ond the case stood for trial.

At the September term, A. D. 1860, the cause was tried before
Hon. Van H. Higgins, and a jury.

The plaintiff introduced as a witness, Chas. Letz, who testified
as follows :

“I am the agent of the plaintiff for the management of his
‘“real estate and collection of his rents I was appointed agent in
“the summer of 1857. My brother, Jacob Letz, now deceased,
‘“was agent until his death, in February, 1857. Upon taking the
“agency, I found in my brother’s rent book, the following entry:
“¢Verbal lease to Geo. H. Leadbeater for house on Monroe street,
“TLot -—, B. —, 8. S., at $15 per month. All rents up to June 21,
256, have been collected by J. G. Roth. Lease begins and ends

“on the 21st day of each month.” To which were added the entries
“ for the receipts of rents up to January 5th, 1857.

“This is all I know about the lease. ~After receiving my power
¢ of attorney from plaintiff, I went repeatedly to defendant to col-
‘“lect the rents. He refused to pay the same, stating that he.had
“given up the lease, had nothing more to do with the premises, and
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“that the person now in possession of the same, one George Ayers,
‘“ ought to pay the rent, defendant at the same time acknowledging
“that he had rented the said premises to Ayers.

“In October, 1858, I commenced proceedings before C. D’Wolf,
¢ justice of the peace in Cook county, against both the defendant
“and George Ayers, to recover possession of said premises, and
¢ obtained a judgment against them, in favor of said plaintiff, for
“ the recovery of the same ; and in the beginning of December, of
‘the same year, I was put in possession by a constable. I consider
“the sum of fifteen dollars a fair monthly rent.”

Cross-Lzamined.—* After the defendant had refused to pay the
“rents, I went to the occupant of the said premises, George Ayers,
“and tried to collect the rent from him. He said he had rented
“from defendant, Leadbeater, and had nothing to do with the plain-
“tiff, and he refused to pay rent to Roth. Thereupon I told him
“mnot to pay any more rent to Leadbeater (the defendant). This
‘““was in the summer of 1857.”

The plaintiff, by his counsel, then introduced Herman Benze,
who testified as follows :

L« 1 went several times, in the fall of 1857, and in 1858, to George
“ H. Leadbeater, at the instance of Charles Letz, to serve upon him
“him some notices to quit the premises in question. Leadbeater
“said that he had nothing more to do with the premises; that he
“had tried to collect the rent from the tenant in possesslon, George
“ Ayers, but that Ayers would not pay ; and that Ayers had driven
“ defendant from the premises with a butcher knife. Leadbeater
“further said that Charles Letz ought to collect the rents himself.”

Plaintiff offered no more proof, but closed his case.

The defendant introduced, as a witness, Farburn Leadbeater,
who testified as follows :

“Ilive with the defendant; am a son of defendant; was in his
“ employment during all the time for which the plaintiff claims
“rent in this suit, from December, 1856, to December, 1858 ; and
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“from December, 1856, to December, 1858, the defendant did not
‘“ occupy, for his own business or place of residence, any part of the
“said premises for which rent is claimed in this suit.

“The defendant had some things in the barn of said premises,
“and had the key to said barn, and kept the same locked. The
“other portions of the said premises, except the barn, were occupied
“Dby person. as tenants of the said defendant. The agent of the
“ plaintiff, Mr. Charles Letz, came to the store of the defendant,
“where I was employed, in the spring of 1857, to collect of the
“defendant the rents of said premises, and after some words about
“ the rent, the said Charles Letz said to the defendant, speaking of
“ the said premises for the rent of which this suit is brought, that
“he must pay the rent; and the defendant refused, and said, ¢you
“must collect the rent of Ayers, the tenant in the house on said
“ premises;’ that he would cut his arm off before he would pay any
“morc rent on the said premises; and the defendant derived no
“more benefit from the said premises after that time, nor did he
“have any more to do with the premises after that time. The
“tenants, after that time, refused to pay any more rent to the de-
“fendant for the said premises; and I saw the barn was broken
“open, and some wood in the said barn.” ¢ This was in the early
“part of the summer of 1857. The conversation occurred on a

¢ failure to pay the rents by the defendant when asked by the said
¢ Letz.”

The defendant then introduced a receipt, showing the payment
by him of fifteen dollars to Jocob Letz, in addition to what was
credited in the rent book.

The testimony was here closed, and no more testimony was
offered by either party. After argument, the plaintiff asked the
following instructions, which were given :

Plaintiff’s First Instruction.—After proof of occupation of the
premises, occupation of the stable in the same enclosure may be
regarded tenancy, to show a continuance of occupation of the whole
premises.

Plaintiff’s Second Instruction.— Occupation by Leadbeater’s
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tenants must be considered as his occupation, for the purposes of
this action.

Plaintiff’s Third Instruction.—It is necessary for the defense
2 3 toshow a surrender of the premises to the landlord, if defendant
~ received possession from him.

The plaintiff’ asked for the following instructions, which were

Z ? refused :

Plaintiff’s Fourth Instruction.—A mere notice to the tenant by

the plaintiff, (even if such were given,) not to pay rent to the de-

2 fendant, is not enough to show determination of the defendant’s

3 occupation, unless the tenants consented to regard the plaintiff as
their landlord.

Plaintiff’s Fifth Instruction.—It is no evidence that the pos-
72 %  session of the stable was surrendered, that the door was seen
broken open.

The defendant asked a single instruction, which was refused,
Z%  which is as follows :

Defendant’s Instruction.—It the jury believe, from the evidence
in this cause, that the plaintiff, by his agent, forbid the defendant
having anything further to do with the premises, and told him he

Zis would take the premises into his own possession, and did in pursu-
ance of such delared intention, forbid the payment of rent by the
undertenant to the defendant, such acts on the part of the plaintiff
will terminate the use and occupation of the premises.

The cause was then submitted to the jury, who returned a ver-
dict for the plaintiff, and assessed the damages at.8345.

24

The defendant moved the Court for a new trial, and in arrest of
724 judgment, and filed the following reasons :

2.4 1st. Because the verdict was not according to the evidence.

24 2d. The verdict of the jury is against the law in the case.
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3d. The defendant has discovered new testimony, bearing

~
Z upon the merits of the cause.

Zos

A

4th., The verdict was for more than the plaintiff was entitled to
recover.

5th. The Court refused instructions that should have been
given to the jury.

6th. The Court gave instructions that should have been
refused.

In support of his motion for a new trial, the defendant filed his
own affidavit, which is as follows : '

« Says that he is the defendant in the above entitled cause, and
that he has discovered, since the trial of this suit, other testimony,
which he can produce on the rehearing of this action, which will be
of material importance to his defense, as he is informed. The de-
fendant depended on the testimony of George Ayers, a sailor by
occupation, who was a tenant in the said premises after this atfiant
had moved from the same, to prove the eviction of this affiant from
the premises by the landlord, but he was unable to see the said wit-
ness, by reason of his occupation, for a long time ; and when he did
find him, he ascertained that he was not at home at the time ; but

- this affiant now learns, and since the trial ot this cause has learned,

for the first time, that he can prove by Mrs. Ayers, the wite ot the
sail George Ayers, the following important facts : That the agent
of the said plaintiff, Mr. Charles Letz, went to the said witness and
forbade them paying any more rent to this afliant, stating to them
that if they did they would be compelled to pay the rent again to
him for the landlord. That he had forbidden the defendant having
any more to do with the premises, and that from that time he took
possession of the said premises, and they were his tenants, and not
the tenants of the said defendant; and that after that time, at the
next interview with this affiant, the said witness refused to pay him
any more rent, and agreed with said Charles Letz, that as soon as
he produced his authority to act as agent, they would pay the rent
to him, and would not pay any other person but him. That this
act of the said Charles Letz, for the plaintiff, of taking charge of
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the said premises, occurred in the month of June, 1857, since which
time this affiant has not derived any benefit from the said premises,
or had anything to do with the same.

“ And this affiant can prove further, on a rehearing of this
cause, that he occupied the said premises under an agreement to
purchase the same, not in writing.” That he did not know he could
prove the agreement under which he entered the same, until since
the trial of this cause. That he can prove the same by one Richard
Thurman, who was present at the time the agreement was made.”

At the November term, 1860, the motion for a new trial was
heard betore the said Court, in full bench.

The defendant, by his counsel, read his said aftidavit, and after
argument of counsel, the said motion for a new trial and in arrest
was submitted to the said Court for their decision thereon.

Whereupon the said Court overruled the said motion for a new
trial and in arrest, and refused to grant a new trial to the said
defendant.

To which ruling and decision of the said Court the defendant
then and there duly excepted.

Errors.

The defendant assigns the following causes of error:

1st. That the Court erred in not dismissing said suit, no security

for costs having been filed when the suit was commenced, the plain-

tiff being at the time a non-resident of this State, on hearing the
proofs on the first motion.

9d. That the Court erred in not hearing the proof in support

_of the renewed motion to dismiss said suit for want of security for

costs, the plaintiff being a non-resident at the time the suit was
commenced, the motion having been made in apt time.
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3d. That the Court erred in refusing the instructions, offered
by the plaintiff, which were given.

4th. That the Court erred in not refusing' the instructions,
offered by the plaintiff, which were given.

5th. That the Court erred in mnot giving a new trial, on the
ground that the verdict is excessive in amount, and not authorized
by the evidence in the cause.

6th. That the Court erred in not granting a new trial upon the
ground of newly-discovered evidence.

7th. That the Court erred in not granting a new trial on the
ground that the testimony did -not authorize a verdict for the
plaintitt.

J. W. WAUGHOP,
Lor Plaintiff in Error.

A. F. C. MUELLER anp
DAVIS & NISSEN,.
Lor Defendant in Error.

(G

Brief.

The plaintift’s counsel reters the Honorable Court to the follow-
ing authorities:
i
Sec. 1st of Chap. 26 of Revised Statutes of 1845, and to the de-
cisions on same:

Lipley vs. Morris, 2 Gilm. 381; Hickman vs. Haines, 5 Gilm.
20 ; Smith vs. Robinson, 11 I11. R. 119.

Courts have no discretion if the motion is made in apt time.
Where a plaintiff sues without filing Lond for cost, suit must be
dismissed. And what is apt time.

Adams vs. Miller, 1+ T1I. R. 71 ; Same vs. Same, 12 TIl. R. 27 3
L2obinson vs. County Commissioners, 5 Gilm. 559.
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Courts may allow a new bond to be filed when a defective bond
is filed ; but when no bond for cost is filed when suit is brought,
suit must be dismissed, when non-resident sues. Shaw et al. vs.

Henke, 21 111. R. 127.
Lviction.

The principle on which a tenant is required to pay rent is, the
beneficial enjoyment of the premises, unmolested in any way by
the landlord; * * * Tt is wholly immaterial by what acts the
failure of consideration has been produced, the only inquiry being,
has it failed by the conduct of the lessor. Taylor’s Landlord and
Tenant, Sec. 380. Pendleton vs. Dy:tt, 4 Cow. R. 58 ; Same vs.
Same, in Error, 8 Cow. R. 727; Porton vs. Jones, 2 Iredell R. 850 ;
Ogilvie vs. Hull, 5 Hill (N. Y.) R. 52.

Surrender.

Where the tenant underlet the premises, and the landlord ac-
cepted the under-tenant as his tenant, and collected rent from him,

which arrangement was assented to by the original tenant, the Court
held that this amounted to a virtual surrender of the tenant’s inter-
est, by operation of law. Taylor’s Landlord and Tenant, Section
514.  Thomas vs. Cook, 2 B. & A. 119 ; Whitehead vs. Clifford, 5
Taunt. R. 518; Grannan vs. Legge, 8 B. & C. 324.
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The defendant assigns the tollowm(r causes of error : // é /

1st. That the Court erred in not dismissing said suit, no security
for costs having been filed when the suit was commenced, the plain-
tiff being at the time a non-resident of this State, on hearing the
proofs on the first motion.

2d. That the Court erred in not hearing the proof in support
of the renewed motion to dismiss said suit for want of security for
costs, the plaintiff being a non-wresident at the time the suit was
commenced, the motion having been made in apt time.
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3d. That the Court erred in refusing the instructions, offered
by the plaintiff, which were given.

4th. That the Court erred in mnot retusing the instructions,
offered by the plaintift, which were given.

5th. That the Court erred in not giving a new trial, on the
ground that the verdict is excessive in amount, and not authorized
by the evidence in the cause.

6th. That the Court erred in not granting a new trial upon the
ground of newly-discovered evidence.

7th. That the Court erred in not granting a new trial on the
ground that the testimony did not authorize a verdict for the
plaintift.

J. W. WAUGHOP,
For Plaintiff in Error.
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