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SUPREME COURT OF ILLINOIS,

Third Division—April Term, 1859,

PAUL RILEY, Appeliant,

8. Appeal from Bureau.
ANDREW LOUGHREY, Administrator,

of the Estate of Mary Loughrey, Appellee.

e ABSTRACT.

o ' 1 This was an action of debt, commenced by appellee, against appellant,
in the Circuit Court of Bureau County, December 24, 1857, to the Janu-
ary Term, 1858. :

2 Summons was issued, and on the 25th December, 1857, appellee filed

3 his declaration in the case, containing three special counts, and the com-
mon counts.

The special counts are on a sealed note, alleged to have been given by
the appellant to Mary Loughrey, the intestate, on the 16th of February,
Tl 1852, for $184,18, with interest at 10 per cent., from date.

& s  The common counts are for money had and received, &e., to the use of
Mary Loughrey, the intestate, and declaration concludes with averments
of the issuing of letters of administration on Mary Loughrey's est
the plaintiff.

ate to

7 There being no service, the cause was continued at the January term,
1858, and un alias summons issued, returnable to the April term, 1858.

o At the April Term, 1858, the defendant, by Taylor, his attorney, filed
four pleas with notice of set off, to-wit: Ist, nil debit, and three special
pleas.

14 The plaintiff demurred to all the pleas, and the Court sustained the de-
1» murrer to the special pleas, and the defendant asked and obtained leave
to file amended pleas, and at the September term, 1858, he filed an
10 amended special plea, to the 1st, 2nd, and 8d counts of the declaration,
alleging that the notes mentioned in said counts were one and the same, and
that the note was given without any valid consideration whatever: that
the note was given under the following circumstances: that in 1848 de-
fendant gave his three several notes to one Loughrey, husband
of the said Mary Loughrey, which amounted to $300; that said notes
were given for a valuable consideration, and remained in the hands of the
said Loughrey, as his property, from the time the same were
given, until his (L.’s) death, which occurred 1853 ; that no letters of ad.
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{7 ministration or testamentary, were ever issuel upon the estate of said

Loughrey, and that after his death, the notes cawme to the hands
of said Mary Loughrey, without any legal right or title to the same ; and o
that while said notes were so wrongfully in the hands of said Mary, she :
having no title to the same, the defendant renewed said notes, and at-
tempted to cancel the same by giving to the plaintiff the note sued on, in
lieu of said three old notes; that the consideration of said notes sued on,
in the declaration, was the said three notes, made to said ——— Lough-
rey, and no other consideration and that defendant is still liable for the
amount of said three notes to the representatives of said Lough-
rey's estate, and that said Mary Loughrey, of whose estate plaintiff is ad-
ministrator, had no legal right to cancel the old notes above wmentioned,
and defendant is still liable to pay the amount of said old notes to the

| : legal representatives ef said — Loughrey, deceased, &e.
; ;s To this plea plaintiff filed a demurrer, assigning as a special cause that h
‘ it stated conclusions of law and not facts. The Court sustained the de- poits
i murrer, and the defendant abided by his plea, and withdrew his plea of !
the general issue, and notice of set off. The Court, without the incer- b
% vention of a Jury, and without any order to the Clerk to assess, and with- | 4
J»\ : out the canse having been submitted to the Court, or a Jury waived, con- i
:._ . : sidered that plaintiff ought to recover of defendant $183,18, debt, and /:
_— 1o $121,24, damages, for the detention of the same, and rendered judgment AT
1= against defendant for $184,18, debt, and $121,24, damages and for :‘f
costs. ;.) ot
The defendant prayed an appeal, which was allowed, and bond filed. i
ERRORS ASSIGNED.
1st. The Court below 'erred in sustaining the demurrer to appellant’s

amended plea.
ond. The Court below erred in rendering judgment without the inter-
vention of a Jury, and without an order to the Clerk to assess.
3d. The Court erred in rendering said judgment in manner aforesaid:
W. H. L. WALLACE,
Counsel for Appellants.
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SUPREME COURT OF TLLINOIY>,
Third Division—April Term, 1859.

| , . ,‘k;'
s 'PAUL RILEY ) S

% vs. Appeal from Bureau. g"

ANDREW LOUGHREY, Adm'r, &c.f A

POINTS FOR APPELLANT. 5
I. The plea presented a legal defence against the note. Mary Loughrey, L
= as the widow, had no legal right to the original note. The note in the e

% hands of her husband at the time of his death, immediately became the ’2’;

- property of his legal representatives. The widow had no more legal right ¥ .

to it than a stranger; and surely had a stranger procured the note, and A

ser . * had Riley given the note sued on therefor, and that were the only consid- - i

.-n)i; eration, the Court would not have hesitated to hold the plea good. ,#ﬂ !

i . _ 5

B II, Even if the plea were bad, yet the judgment was erroncous, because 5
0 there was no submission of the case to the Gourt; a jury was not waived; s

i and yet the Court, without the intervention of a jury, and without any 7
order to the Clerk to assess, rendered judgment for § 183.18 debt, and
$121.24 damages. The Court had no power to assess the dumages in
such a case. By the statute, in certain cases the Court may direct the
Clerk to assess; but nothing appears, by the record, to show that this was
a case within the statute. There were other counts in the declaration

’ : besides the one on the note.
R. S., 415, sec. 16.

W. . L. WALLACE,
Counsel for Appellant.
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' PAUL RILEY % 7
Vs.
ANDREW LOUGHREY, )

The widow had a claim of title to the threc old notes.

2 Blackwell’s -Stat.,’page 1202, Sec. 2. 1203, Sec. 2, 4, 1201, Sec. 48, 49. 1199, Sec. 46.

An honest;gmpromise ig a good consideration for anote.—13 Ill., 144; 1 Bibb, 168; 2 Penn. Rep.,531; 3 Hill, 504.
Party acquiring property wrongful']y-‘can recover against one who takes it from him and much more. So where

A*‘ that one receives it under an agreement to pay.-—Q Scam., 284. 11 IlL, 530.

.3.
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e PAUL RILEY /77/
L

..  ANDREW LOUGHREY,
: The widow had a claim of title to the three old notes.
» 2 Blackwell’s Stat., page 1202, Sec. 2. 1203, Sec. 2, 4. 1201, Sec. 48, 49, - 1199, Sec. 46.
An honest compromise is a good consideration for anote.—13 IIl., 144; 1 Bibb, 168; 2 Penn. Rep.,531; 3 Hill, 504.
Party acquiring property wrongfully can recow{?/er against one who takes it from b.i17'aud muoh.more’.g?o where
that one receives it under an agreement to pay.-—.\.wSaam., 284, 11 IlL, 530.
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

‘PAUL RILEY :
vs. }Appc((l Jfrom Bureau.

ANDREW LOUGHREY, Adm'’r, &e,

1L

II,

POINTS FOR APPELLANT.

The plea presented a legal defence against the note. Mary Loughrey-
as the widow, had no legal right to the original note. The note in the
hands of her husband at the time of his death, immediately became the
property of his legal representatives. The widow had no more legal right
to it than a stranger; and surely had a stranger procured the note, and
had Riley given the note sued on therefor, and that were the only consid-
eration, the Court would not have hesitated to hold the plea good.

Liven if the plea were bad, yet the judgment was erroncous, because
there was no submission of the case to the Court; a jury was not waived;
and yet the Court, without the intervention of a jury, and without any
order to the Clerk to assess, rendered judgment for $183.18 debt, and
$121.24 damages. The Court had no power to assess the damages in
such a case. By the statute, in certain cases the Court may direct the
Clerk to assess; but nothing appears, by the record, to show that this was
a case within the statute. There were other counts in the declaration
besides the one on the note.
R. 8., 415, sec. 16.
W. . L. WALLACE,
Counsel for Appellant.
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The widow had a claim of title to the three old notes,
2 Blackwell’s Stat., page 1202, Sec. 2. 1208, Sec. 2, 4. 1201, Sec. 48, 49, 1199, Sec. 46. ;
; An honest compromise is a, good consideration for a note.—13 III. »144; 1 Bibb, 168; 2 Penn. Rep., 531; 8 Hill, 504, |

Party acquiring property wrongfully can recox:zr against one who takes it from him and much more..-So where '
that one receives it under an agreement to pay. —-& Scam., 284, 11 Il1, 530.
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