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STATE OF ILLINOIS~-SHPREME GOURT.

THIRD GRAND DIVISION—APRIL TERM, 1861,

CORNELIA AUSTIN, Administratrix of

J. M. AUSTIN, ﬂsccnscd, ( Appeal from Grundy County Court.
LEWIS P. LOTT. )

BRIKE AND POINTS OF APPELLEE.

This was a judgment by cognovit in Assumpsit in favor of the appellee in this court, entered in vacation un the fth

of December, 18585, on a promissory nate with power of Atlorney, foy - ont*s?&; judament An the psual form. The note
wes made payable to V. G. Frary or order by George n’us}zn'tle"/séxfrtl‘;“af% 3, Jated ir‘eb 'n:’x—x?_’y" 8, 1858, and due De-
cember 1, 1858, with ten per cent interest, and endorsed By D. G. Frary. The puwer of attorney provided for en-

tering up with the judgment $10 attorney’s fees.
Judgment was entered for $93, being an error of $2 05 too much.

Execution issued at the date of the judgment, and was returned by the Sherift nulla bona, the defendants refused
to turn out property.

Alias execution issued Oct. 15th, 1859, and was levied «n a lot of corn of defendant, Austin, on the 24th day of Oc-
tober, 1859, which was advectised for sale November 20, 1859.

Austin died on or about the 18th of Nov., 1859.
The appellant, his widow, was appoitted Aduministratrix of his estate.

Execution was stayed by the judge of the County Court, Nov. 25th, 1859, on the affidavit of W.T. Hopkins, the
attorney for the administratrix. The application was ex parte.

At the December term of the court, 1859, a motion was made by the said administratrix through her attorney to set
aside the judgment and execution. Motion denied ; and the Court ordered $2 07, being the error in the amount of the
judgment to be endorsed by the Sheriff on the Iixecution.

Appeal taken by the administratrix to this Court.

"The appellee, nmong other things, relies upon the following poiuts, to sustaiv the ruiing of the court below in refusing
to set aside the judgment and execution, &c.,

No notige was given the plaintiff in the court below of the intended motion to set aside the judgment and execution.
"The motion was made without such notice; such notice being necessury. Ryder vs. Twiss 3, Scam. 5; Sears vs. Low
2, Gilm. 281; Dazy vs. Orr 1, Scam. 535.

The staying of the exccution does not operate as such notice, as the proceeding was ex parte, and the aftidavit on which
the motion staying the execution was made, asked that the same might be stayed ouly to give the opportunity to make
such moticn, without stating that such motion would he made, or the time when, &e.

The administratrix could not make the motion.  She was uot a pacty to the soit.  So far as the Record shows she was
an entire  stranger to it.  No steps weve taken to make her a party, even if she could have been mude a party at that
stage of the case. The execution lien had become absolute on the property, and as administratrix_she had no interest
except it mny have been in any surplus,after sale and satisfaction of the exeution. Lo 2 & ted ol cex

Lt verd geo 2§ K

This motion come too late. Nearly a year, and four terms of the court had elapsed since the reudition of the judg-
ment. The Sherifi’s return to the first execution, that the “defendants refused to turn out property,” shows very cleatly
that the defendant Austin had actual knowledge of the judgment and exeeution, and he also permitted the alias execu-
tion to be levied without interposing any objection and did not at all in his life time. 1Te may from these facts, be well
presunied to have waved any objections Lo the judgment and execution. IIe should have availed himself of the first
reasonable moment to correct any such errors, Ryder vs, Twiss B Scam, 5.

A power of attorney to confess a judgment need not be under seal. Traett vs Wainright 4, Gilm. 417,

Courts of law may exercise an equitable jurisdiction over judgments by confession, I'razer vs. Trazer 9, Johus.
80: Wintingham vs. Wintingham, 20 Johns. 296: Barrow vs, Bispham 6, Halstead 110: DBrinkerhoof vs, Marvin 5,
Johns, C. K. 820: Lake ve, Coolc 15, Ills 356, The excess of the judgment was ubated, and no substantial injury results.

The exeeution of the power of attorney for confessior of the judgment is not deniel. The affidavit on_which the
motio: to set aside the judgment and exzcution was predicated, admits its execution,  This affidavit is embodied in the
sppellants bill of exceptions. No substantial injury is thorefore complainedof in this particular, but the evident intention
of%yw of attorney has alone been carried into effect. The objection therefore becomes merely technicals
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J, W. NEWPORT, Attorney for Appelles:
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STATE OF ILLﬂINOIS——SUPRE;\‘IE COURT,
THIRD DIVISION_APRIL TERV, 1851,

CORNELIA AUSTIN, Administratrix of J. M. AUSTIN,
VB,
LEWIS P, LOTT.

APPEAL FROM GRUNDY CO. COURT.

ABSTRACT-

This was a proceeding to obtain judgment by confession in favor
of Lewis P. Lott. plaintiff, vs. George Jones, J. M. Austin and
Steward Jones defendants, in Grundy Co, Court.

p- 2 Narr. in assumpsit on a promisory note for $75, dated Feb. 18,
1858, exccuted by said defendants, and payable to D. G. Frary or
order on or before Dec. 1st, 1858, with 10 per cent interest, and

" note assigned to Lott. Narr. also contains usual common counts;
(no count for $10 for Atty’s fees.)

" No power of the Attorney in the record. ‘
6 'Cognovil; for $98 and costs.

s.p.T  As to what purports to be a judgment for $93, debt and dama-

ges and costs and order for execution. :
Execution issued.

T  Motion of said administratrix to open judgment, to set the same

aside, stay proceedings, recall execution, &c. Motion overruled and

18 ordered by Court below, that Sheriff endorse on execution $2,07, as

amount of excess of judgment over amount of the note and interest,

and as being the amount of error in rendering judgment originally.

Administratrix appealed to Supreme Court.

ERRORS ASSIGNED.

1st, The Court below erred in rendering judgment on said narr.
and cognovit,

2d, Court erred in renderining judgment for $93.
3d, The judgment is informal and insufficient.

4th, Court erred in overruling the motion to set aside the judg-
ment &e.

5  Other errors apparent on the face of the record.

W. T. HOPKINS, Att'y for Appellant,
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STATE OF ILLINOIS—SUPREME COURT,

* THIRD DIVISION—APRIL TERM, 1861,

CORNELIA AUSTIN, Admlnistratrix of J, "M, AUSTIN,
VS,
LEWIS P. LOTT.

APPEAL FROM GRUNDY CO. COURT.

ABSTRACT.

This was a proceeding to obtain judgment by confession in fayar
of Lewis P. Lott. plaintiff, vs. George Jones, J. M. Austin and
Steward Jones defendants, in Grundy Co, Court.

Narr. in assumpsit on a promisory note for $75, dated Feb. 18,
1858, exccuted by said defondants, and payable to D. G. Frary or
order on or before Dec. 1st, 1858, with 10 per cent interest, and
note assigned to Lott. Narr. also contains usual common counts;
(no count for §10 for Atty's fees.)

No power of the Attorney in the record,
Cognovit for $93 and costs.

8.p.T As to what purports to be a judgment for $93, debt and damé-

T

13

5

ges and costs and order for execution.

Execution issued.

Motion of said administratrix to open judgment, to set the same
aside, stay proceedings, recall execution, &c. Motion overruled and
ordered by Court below, that Sheriff endorse on execution $2,07, as
amount of excess of judgment over amount of the note and interest,
and as being the amount of error in rendering judgment originaily.

Administratrix appealed to Supreme Court.

ERRORS ASSIGNED.

1st, The Court below erred in rendering judgment on said narr.
and cognovit,

2d, Court erred in renderining judgmeunt for $93.
3d, The judgment is informal and insufficient.

4th, Court erred in overruling the motion to set aside the judg-
ment &e.

Other errors apparent on the face of the record.

W. T. HOPKINS, Att'y for Appellant,
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SEXECUTION ON JUDGMENT ("U\'l“lfﬂl\'l‘:]).—(‘:. E. Suuthard, Printer, Morris. 111,

::i o (Gleg ol b L
“Sate of - Jllinois, i

GRUNDY COUNTY,

The People of the Statc of Illinois, to the Sheriff of said Grundy County—GREETING !

WE COMMAND YOU, : Fhat af the ,Geads. and ,Chattels, Lands

T are T GG [ A S R i S e R L e e

--------------------------------------------------------------------------------- LPlaintifff lately in the
Meunty. Lourt of said Leunty of Geundu, at a Jerm thereof, lequn-and held at dleitls, an the
cemeetfrrnd T _Mlanday of. AL sseomibiert. . ... ......... 4 GF. 185 ta wit: an the da of
the date herecf Ldeterrndey -7 Crna o LR LE ST -as of said Tetn, lug the canfession. of said

Defendant , recavered against thesaid Defendant and wihich lue the said Gourt wias ad{udged ta

.’?--.ﬂérz/_ = .{{Q_/._

Fnd alsa the further sum of .. Zl &zt : DDallars,

fents, which wete ad{udqged to the said LPlaintiff for-. .. casts
and chaiqes in thatlehalf exfrended, wheteof the saild defendant de stand canvicted, as afifreats te
us of Mecatd: End have waw these meoneys Feadu. ta render fa the said LPlaintiff for damaaqes, delt
and coits afciesaid, and malce retuin of this fIVit with an endetsement thetecn in what marnner uaw

ahall have executed. the same, .(in ninety days frem the date hercef,

~

WITNESS, . L. ddunstrana, flerle of auwr said QLeut, and the
seal therecf, at _Mlarris, in said Gounty of Gundu, this.—owessdd™

day of . oilic 202l

Q) i
el ZR2PA. -(’ff/_ ‘((///.(f;./.«

2




Executier on Judgment Confessed
12 Seiel R

g Grundy County Court,

Fee Book ... 4/ . _Page 2. Z_ -ji i

Whole No.._Z£. & __¥i Fa. No. 2€.2..

: )7 _é/,_(_/_(/.?_aa./’

..... L K e

LA 7 2750 Faa st 2

LT O R e g e T /.f- T
B PR O S, S Tl
Costs—Pianmtitls, € Ly C o

= ])-'f"'lu]::nl, / 7/ O

Total amonnt 895,/7
dudgment, ._ACc Gk ... .. L1865

18655

Collect interest at six per cent per apnum
from alove mendoned date of Jadgment,

Suzrirr's I'EEs.
Levying Exccution
Advertising Propenty, ..
Miles Travel
Comnnssion on £

Loturnivg Exicntion .
‘z-:iln-:m- ol dthase . oo 0 Lo

Filed in County Court this. . £Z . ______

/ ?
day of . 22 vrr A

A.D. 1587

..--Clerk.

.n—-/./'r‘f:.//,/. < Ao ./:/;//.-_ -- Attorney
l,/,/)'/r/A/‘/lz/ /,(—////~ 4




N

// 7 t - /_, ,/
EXECUTION .—Joncs, Perdue & Smbll, 8 .h( ..H,"::..'.‘"":"" @/g )jz / “‘/,’/
STATE OF ILLINOIS, }ss
GRUNDY COUNTY,

Toe Prorte oF THE STATE oF InLIvois, To TiE SHERIEF oF SAID GRUNDY CoUNTY—GREETING :

WE COM:M:AND YOU R4 ////‘f/ ///(//4/-’ ////?’V/?/a'r 2. (L2222 otk // - / LA s o
That of the Goods and Chattels, Lands and Tenements of
\c—/ // /4 ({_/_// //Lzz)' ¢ .27 If'v///_";/:zzzlz:.‘.i-.‘_ //z_a/_

5

_____ __/%w/, 7 /,.’f ///zo

Defendant, in your County, you cause to be made the sum of

ESRIR e e o Dollars

aiel e _ Cents, which_

(ﬁ)/ cﬁ/z; yﬂ/ o

________________________________________________________________________ < A T LSt N o SN L 1111
e(/?,yrn/e——— 5
lately in the Girenit Court of the said Grundy County, at a Term thereof begun and held a2z 200
in said Grundy County, on the =72 e Monday of
/.ééf&:?u ey ; A.D. 1858, fezza V- /01/// /,/-/A;q-/z/%é/c.//}/z/zo/

recovered against the said Defendant . and which by the said Court was adjudged to the said Plaintiff for
R A /(///(/y/‘d

7
And, also, the further sum of (2% v0er PR T SOMTIOR st L Dollars
and._______- -~ _/;/ EXEURAL o O Cents, which were adjudged to the said Plaintiff for costs and charges

in that behalf expended, whereof the said Defendantsdo  stand convicted, as appears to us of Record: And
have you these moneys ready to render to the said Plaintiff for . .. o s ged debt and costs
aforesaid, and make return of this ‘Writ, with an endorsement thereon in what manner you shall have exceuted

the same, in ninety days from the date hereof.

/, ¥
Wirness, /g»_/ /___//Q//.--//az/e;, , Clerk of said Court,
~
and the seal thereof, at = e {e2222 __ insaid County,

this. / & .. ooy of (O Sl BB IRE o=

B (ol Frrratiorre . . CLERE.




B
‘Whole No. GBS Term No._._ BEx. No
[HCERBEO e o Pape. 5
State of Illinois, Grundy County,........ S R s et e A CATSIDE I
In the matter of |
e
e

C__CTITC‘H‘I'T) COURT.
%:ald L—/G) altl IR By, o e St

"
Praintrre’s Costs, /f% &
(’ s Cd/é‘?/bd
/ 00y o Ceids
(r//(,mg//L/" Frre o
/ : J

/,//& s m/éugyyw/ Z f (Z)V s

-l xép 20 Lt dton v (B o2

%&4/1 A K/ /éézﬂ A o

dﬁo~/c/ %/ééén sl e A e

e Ll
T 4 &) Z o=
" @it N 4/«0,/,.{4 oSy SBG 2o 7o

o ,&fz/d a‘y 10 daA—r ) o F el ST e /Z/‘é/

// /
_j/ 257. L 20, ~/A///7 Clerk of the/ /U,,f/ Lane 3 Lu-eme Court, do hereby certify that the
above and foregoing is a true copy {rom my Tfee Book of -~ 4,,”;// Vs costs 1n the above entitled suit.

Witness my hand and the seal of said Court. p

> 200 M /.,u_'// e CrRRES
// LERK




Defendant’s Costs in the foregoing entitled Matter.

184 4. A i it Term:

a4y e ty o @7//,29 /7/,/ o

7///(‘(’ (’n/’jﬂ Cer— S /,. : f e
: Sk

// F L

-/1// o (Vo720 P727,. , Clerk of the—Gtrenit! Court of Grundy County,
po cerriry that the above is a true ¢opy from my Fee Book of /(/: yeclecer £ costs.

Given under my hand and the seal of said Court.

27 v :
’/4/// (220272725 . CLERK.
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