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SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 18860.

THE CITY OF CHICAGO,
vs. Error to. Cool.

JOHN EVANS &t AL.

POINTS AND AUTHORITIES BY PLAINTIFF IN ERROR.

1. The court had no jurisdiction, and injunction illegally issued,
becanse it was a legislative act on the part of the Common Council.
15 Barbour, 225-6-T7-8.
Ibid. 236-9—40z42.

2. The court only has jurisdiction when the Common Council
attempts an act which amounts to a breach of trust. The bill in this

case does not aver or charge any such act.
15 Barbour, 231.

3. There is no cquity in the bill; for if the ordinance bears the
construction contended for by it, it is a nullity, and equity never inter-
feres to restrain a void act.
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4. The defendants in error cannot, by such a bill, raise the question
as to whether the North Chicago City Railway Company has violated, or
is about to violate, its charter.

5. If the Common Council should confer authority upon a corporate

body not capable of exercising it, it would be a nullity, but not ground
for an injunction if the Common Council had jurisdiction of the subject
matter.
Redfield on Railways, 162, note 6.
Ibid. 519.
Laws of Tllinois, Private Acts of 1855, page 304
City Ordinance for Horse Railways, section 3.
Charter of Plaintift in Error, sections 7 and 8.
21st of Illinois Rep. page 516. :



NI & NN



Printed by Beach & Barnard, 14 South Clark Street.

SUPREME COURT OF ILLINOIS.

Third Grand Division.

N

THE CITY OF CHICAGO,
Plaintiffs in Error.
o |
JOHN EVANS, et. al.

Defendants in Error.

DEFENDANT'S POINTS.

I

- The Common Council had no right to grant the franchise contemplated by the

ordinance.

« Corporations have only such rights and powers as are expressly granted to
¢ them, or as are necessary to carry into effect the rights and powers so granted.”

New London vs. Brainard, 22 Conn. 552.

In Trustees vs. McConnell, 12 Tl 140, the Court say “That a corporation
¢ which is a mere creature of the law can only exercise such powers as are conferred

‘upon it by the act incorporating it, is a well settled doctrine.”

In Fitch, et. al. vs. Pinckard, 4 Scam. 79, the Court say “The corporation

“must strictly pursue the law creating it or giving it power to act.”

In the People, dc. vs. County of Tazewell, et al. 22 Ill. 152, the Court say
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« Counties and cities are corporations created for public-convenience and to trans-
‘act the public business of the communities embraced within their limits; they
‘are dependent upon the legislature for their very creation, and from it they
¢derive all their authority.”

The city charter gives the Common Council no power to grant the franchise,
provided for in the ordinance. It gives them the power to regulate the use of
locomotives and to direct and control the location of railroad tracks, &c. The
power to regulate does mot give the power to grant a franchise, but if the legis-
lature grant the right to run a railroad through or into the city, then the exercise
of such right can be regulated or prohibited by the city. This Court has held
that the city has the fee simple title to the streets for the public use; it holds it
in trust for the public, but that gives the city no right or power to give any person
or corporation the exclusive use of them, or of any portion of them. The power
to requlate the use of a thing is very different from granting the exclusive use to

one person to the exclusion of the public.

It is not like the privilege granted to hacks and drays, or wagons, loaded with
wood and hay, to stand in a particular part of the city. That is a public regula-
tion and relates to all persons who choose to engage in that business. Nor is it
like permitting any particular mode of transportation or travel through the streets,
for there the privilege is common to all persons who choose to accept it, but when
a particular person or corporation is permitted to construct and operate a railroad,
then it is a grant of a privilege to that particular person or corporation, in other
words, it is a franchise, A railroad is from necessity a monopoly. Now, if the

Jommon Council have the power to grant a franchise of this character what is to
prohibit them from multiplying and extending them until the whole use of the
streets shall be granted to particular individuals or corporations, and the public

excluded from the use of them.

The Common Council is not like a legislature ; it has no power except such as

is granted to it.

Melhan vs. Sharpe, 17 Barb. 435.
Mayor vs. New York, 1 Duer. 451.
State of New York vs. Mayor, &c. 3 Duer. 119.

Sturdevent vs. People, 5 Selden. 2 G 7— 257, 9 "

Oﬁ i it 4! 4 Kernan. J AL -SC22 \J?-J‘—J‘ZG
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The right to make this grant therefore depends upon the act of the legislature
of 14th February, 1859.

By that act the Chieago City Railway Company were incorporated for twenty-
five years, with authority to build and operate such railyays in the South and West
Divisions of Chicago, as the Common Council should authorize. And the North
(‘hicago City Railway Company was incorporated with like powers to be exercised
in the North Division. Neither corporation has the power to build or operate a
railroad beyond its territorial limits; neither can go into the territory of the other.
Yet the Common Council attempted to exercise a powerin direct conflict with this
provision of the statute. The ordinance declares ¢ That the Nurth Chicago City
‘Railway Company is hereby authorized to extent its road across the Chicago
* river at such points, and in such way as to make connections with the tracks of
ithe Chicago City Railway Cowmpany, (by arrangement with said company,) at or
‘near Randolph street, thereby making continuous lines of horse railroads between
‘the different divisions of the city. And for this privilege the North Chicago
¢City Railroad Company agree to pay annually $100 for each bridge they may
‘cross; provided that the cars shall not stand at any other place on South Clark

‘street than on the east side of the public square.”

The grant is made to the North Chicago City Railway Company and not the
South Company. It permits the North Company to extent its road across the
Chicago river. [t authorizes them to make conne:tious with the South Company
at or near Randolph street. It authorizes them to have their cars stand on South
Clark street at the east side of the public square.

Tt cannot be denied that the Common Conncil here attem~t to grant to the
North Chicago City Railway Company the right to exercise its franchise beyond
its territorial limits. But it is claimed that by another clause in the ordinance it
appears that it was not the intention of the Common Council to authorize the
North Chicago City Railway Company to build the road on South Clark street ;
the clanse referred to is as follows: * And for this purpose the last named com-
‘pany is authorized to lay such tracks and extensions as will furnish all proper
facilities for a convenient and useful connection of said tracks.” The intention
here is munifest. It was that the North Company should build the road—no grant
is made to the South Compuany; they cannot accept the grant, for they are not
parties to it; the grant is to the North Company o extent its road across the
* Chicayo river 50 as to make connection at Randolph Street.” The North Com-
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pany are to operate it. This they can no more be permitted to do than to con-
struct it; each company may build and operate a road within its own limits only.

w IT.

"1t is claimed that the Court has no jurisdiction. This question is settled by the
following cases :

5 Selden, 270. 3 Story, Eq. sec. 925 and 928. 17 Barbour, 435. 15 Barbour,
193. | Duer,457. 19 Ill. 406. 3 Page, ch. 254. 6 John. ch. 439. 4
Page, ch. 510. 4 Kernan, 526- 8 Simons, 193, 272. 3 Duer, 156. 1 Duer,
505, 7. 2 Mylne & Craig, 119.

The act of the Commou Council is not a legislative act, it is the making of

grant to particular persons. See authorities above cited—5 Selden, 273.

ITN.

It is no answer to say that the authority, attempted to be conferred, was a
nullity. Courts may restrain the doing of an act that will produce irreparable
injury, though the party injured may have a remedy iu an action for damuges.
See authorities above cited.

VAN BURENS & GARY,

Attorneys for Defendants.
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SUPREME COURT OF ILLINOIS,

Third Grand Division.

THE CITY OF CHICAGO,
Plaintyfs in Error.
vsS. L
JOHN EVANS, et. al.

Defendants in Error.

DEFENDANT’S POINTS.

I.

The Common Couflcil had no right to grant the franchise contemplated by the

ordinance.

*« Corporations have only such rights and powers as are expressly granted to
¢ them, or as are necessary to carry into effect the rights and powers so granted.”

New London vs. Brainard, 22 Conn. 552.

In Trustees vs. McConnell, 12 Ill. 140, the Court say *That a corporation
¢which is a mere creature of thelaw can only exercise such powers as are conferred
‘upon it by the act incorporating it, is a well settled doctrine.”

In Fitch, et. al. vs. Pinckard, 4 Scam. 79, the Court say ‘The corporation
‘must strictly pursue the law oreating it or giving it power to act.”

In the People, &c. vs. County of Tazewell, et al. 22 1ll. 152, the Court say

prone
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« Counties and cities are corporations created for public convenience and to trans-
‘uct the public business of the communities embraced within their limits ;. they
‘are dependent upon the legislature for their very creation, and from it they

¢derive all their authority.”

The city charter gives the Common Council no power to grant the franchise,
provided for in the ordinance. It gives them the power to regulate the use of
locomotives and to direct and control the location of railroad tracks, &e. The
power to regulate does not give the power to grant a franchise, but if the legis-
lature grant the right to run a railroad through or into the city, then the exercise
of such right can be regulated or prohibited by the city. This Court has held
that the city has the fee simple title to the streets for the public use; it holds it
in trust for the public, but that gives the city no right or power to give any person
or corporation the exclusive use of them, or of any portion of them. The power
to regulate the use of a thing is very different from granting the exclusive use to

one person to the exclusion of the public.

Tt is not like the privilege granted to hacks and drays, or wagons, loaded with
wood and hay, to stand in a particular patt of the city. That is a public regula-
tion and relates to all persons who choose to engage in that business. Nor is it
like permitting any particular mode of transbortation or travel through the streets,
for there the privilege is common to all persons who choose to accept it, but when
a particular person or corporation is permitted to construct and operate a railroad,
then it is a grant of a privilege to that particular person or corporation, in other
words, it is a franchise. A railroad is from necessity a monopoly. Now, if the

Jommon Council have the power to grant a franchise of this character what is to
prnhlblb them from multiplying and extending them until the whole use of the
streets shall be granted to particular individuals or corporations, and the public

excluded from the use of them.

The Common Council is not like a legislature ; it has no power except such as

is granted to it.

Melhan vs. Sharpe, 17 Barb. 435.
Mayor vs. New York, 1 Duer. 451.
State of New York vs. Mayor, &c. 3 Duer. 119.

G «“ « ¢ 4 Kernan. ﬁ( e J-Zj/fg,é

Sturdcvent vs. Proplc, 5Selden. 263~ 2783
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The right to make this grant therefore depends upon the act of the legislature
of 14th February, 1859.

By that act the Chicago City Railway Company were incorporated for twenty-
five years, with authority to build and operate such railways in the South and West
Divisions of Chicago, as the Common Council should authorize. And the North
(hicago City Railway Company was incorporated with like powers to be exercised
in the North Division. Neither corporation has the power to build or operate a
railroad beyond its territorial limits; neither can go into the territory of the other.
Yet the Common Council attempted to exercise a power in direct conflict with this
provision of the statute. The ordinance declares “That the Nurth Chicago City
‘Railway Company is hereby authorized to extent its road across the Chicago
“river at such points, and in such way as to make connections with the tracks of
‘the Chicago City Railway Company, (by arrangement with said company,) at or
‘near Randolph street, thereby making continuous lines of horse railroads between
‘the different divisions of the city. And for this privilege the North Chicago
¢City Railroad Company agree to pay annually $100 for each bridge they may
“cross; provided that the cars shall not stand at any other place on South Clark

‘street than on the east side of the public square.”

The grant is made to the North Chicago City Railway Company and not the
South Company. Tt permits the North Company to extent its road across the
Chicago river. It authorizes them to make conne :tious with the South Company
at or near Randolph street. 1t authorizes them to have their cars stand on South
Clark street at the cast side of the public square.

[t cannot be denied that the Common Conncil here attem)t to grant to the
North Chicago City Railway Company the right to exercise its franchise beyond
its tervitorial limits. But it is claimed that by another clause in the ordinance it
appears that it was not the intention of the Common Council to authorize the
North Chicago City Railway Company to build the road on South Clark street;
the clanse referred to is as follows: * And for this purpose the last named com-
‘pany is authorized to lay such tracks and extensions as will furnish all proper
*facilities for a convenient and useful connection of said tracks.” 'The intention
here is munifest. It was that the North Company should build the road—no grant
is made to the South Compuny; they cannot accept the grant, for they are not
parties to it; the grant is to the North Company “to extent its road across the

* Chicayo river so as to make connection at Randolph Street.”” The North Com-
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pany are to operate it. This they can no more be permitted to do than to con-
struct it; each company may build and operate a road within its own limits only.

II.

It is claimed that the Court has no jurisdiction. This question is settled by the
following cases :

5 Selden, 270. 3 Story, Eq. sec. 925 and 928. 17 Barbour, 435. 15 Barbour,
193. 1 Duer, 457. 19 Tll. 406. 3 Page, ch. 254. 6 John. ch. 439. 4
Page, ch. 510. 4 Kernan, 526- 8 Simons, 193, 272. 3 Duer, 156. 1 Duer,
505, 7. 2 Mylne & Craig, 119.

The act of the Commou Council is not a legislative act, it is the making of

grant to particular persons. See authorities above cited—5 Selden, 273.

ITI.

It is no answer to say that the authority, attempted to be conferred, was a
nullity. Courts may restrain the doing of an act that will produce irreparable
injury, though the party injured may have a remedy in an action for damages.

See authorities above cited.

VAN BURENS & GARY,

Attorneys for Defendants.
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