13238

Supreme Court of Illinois

N

Rea

VS.

purkee

T1641 57



* SUPREDE COURT,

b



STATE OF ILLINOIS—SUPREME COURT,

THIRD GRAND DIVISION—APRIL TERM, 1861,

©

WILLIAM REA,
V8.
CONRAD DURKEL.

Appeal from Ogle.

This was an appeal from Justice of the Peace, to Ciréuit Court of
Ogle County, brought for goods furnished to the wife of Rea, the
'lppellant ;

: graL(g pox laeaie.e TG !
10  : Jury found for plaintiff $74;61. Motion in arrest of judgment
by defendant and for a new trial. e

11 Motion overruled by the Court a;t'ld:ov)’{'céptioh b_'yﬂcnafenda.ntJ
Judgment rendered for $74,61 and costs. Appeal by defendant
below. ;

EVIDENCE,

12 * Jou~ VAN HorN.—Knew Durkee; he was a merchant in Ore-
gon; knew Wm. Rea, also knew Mrs. Rea; she bought a bill of.
15 goods of Durkee amounting to $71,61; Durkee knew Rea and Mrs,
Rea.
Cross E:vamzned—At the time the goods were purchnsed Mrs.
Rea hadideft higr hushand grid;lived in p smallthouse! of : mine, near
Oregon ; she had been there 10 or 12 weeks; she had a small
child ; it is difficult to tell whose it is.

16  Asa BurNHAM—I am a physician; knew Ren and Mrs. Rea;
attended her in parturition and she paid me; Rea told me to go
and see her and she would pay me.

17 DanieL ANDREWS—Mrs. Rea is my mother; we lived at Mr.
18 Ren’s one year, two mouths and one day ; they were married in tHe
spring ; mother kept house with Rea’s daughter.



9
-

22 Axprew EvcHOUR—I know Wm. Rea and wife; saw her at her
father’s after she left him ; Rea camo up and asked where she was.

EVIDENCE FOR DEFENDANT.

24  MarY JANE REA—I am a daughter of the defendant; I was at
the house the day mother left our house; she didn’t say where she
was going; father was down at Oregon ; she took her children away
with her; didn’t tell me where she was going ; some time afterward
she returned and said she had put father in jail in Oregon; she

25 she brought a satchel and went to her chest and filled it and took it
to the wagon and then went back to the house; father cume up
from the field and took the satciel out of the wagon and brought it
in and requested mother to stay; she said she would not.

27 None of the goods purchased by mother at Durkee’s ever came to
28 our house; father had no account at stores; he paid for what he -
bought,

29  Huon M. Rea—I was at school the day mother left; when she
came back afterward, I saw father and her together ; he wanted her
to come buck ; she made no complaint cf trouble or difficulty.

30  Huaenm Rea, (brother of defendint)—I went at my brother’s re-
quest to Mrs. Rea to see if I could induce her to return and live
with my brother; she utterly declined so to do; Rea had no Run-
ning accounts at the stores.

Defendant asked the following instructions.

84 1. If the Jury belicve from the evidence that the bill of goods
for which this action is brought, was purchased from the plaintiff by
the wife of the defendant, that in order to justify a recovery, the
Jury must believe from the evidence that the wife had authority from
the defendant to purchase the same, and in arriving at a conclusion;
in the absence of express authority on that point, it is proper and
legitimate for the jury to tuke into consideration the proximity of
the plaintiff’s store, to the residence of the defendant and the posi-
tion of the defendant’s family.

The business character of the defendant, and the manner and
course in wkich the defendant tramsaction, his own business, and
the quantity, quality and aptness of the goods, and any and all cir:
cumstances that would tend to raise an inference of an implied au-
thority, and in the absence of such conclusion in favor of the plain-
tiff, the jury must find for the defendant.

35 2. That if the jury believe from the evidence that the merchan-
* dise for which this action is brought, was sold by the plaintiff to de-
fendant's wife, and at the same time the wife was living apart from
the defendant, then an order to justify the plaintiff in recovering,
the burden falls upon the plaintiff to prove to the satisfaction of the
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.
Jjury that the wife left with the consent of her husband, or that his
treatmeut of her was cruel or his conduct so violent as to lead her
to fear or apprehend personal violence, and that the evidence offer-
ed by the plaintiff of partiality in the treatment of the wife, chil-
dren, or the treatment of the wife during the confinement, and the
quality of provisions furnished by the defendant ; detailed in evi-
dence, is not such evidence as will justify the jury in finding that
she left for maltreatment or fear of personal violence.

No. 8. That if the jury believe from the evidence that the plain.
tiff sold the goods sued for, to the defendant’s wife while living sep-
erate from her husband without his consent, the plaintiff must
prov2 before he can recover, that the wife had just and legal reason
and oause to so leave her husband.

That the cause that will justify a woman in leaving her husband,
must be of the same character which if continued or repeated from
time to time for two years, would form a legal ground for a divorce.

No. 6. That no matter what was the care given to Mrs. Rea, in
February, during her confinement, if without complaint or objection,
she after her recovery, continued to live with her husband and there
was no repetition of bad treatment, until the sixth day of the fol-
lowing May, as the law presumes that the offence if there was any
was forgiven,

Instruction No. one, the Court gave with the following qualifica-
tions. “Unless they believe from the evidence, that the treatment
given her by her husband, was improper, and that on account there.
of she left him for just cause.”

No two, (2) four, () and five, (5) the Court refused.
To all of which the defendant then and there excepted.

The plaintiff then asked the Court to give the following instruc-
tions. :

No. 1. That where a wife leaves her husband and resides apart
from him, the husbandis not liable for goods sold to her, when sb
living apart from him, unless she left him for good cause.

No. 2. But if the seperation was caused by improper treatment on
his part, he is liable for her necessary support, and to that extent
she has credit in the community to buy on his account.

No. 3. That whether the wife had good cause for leaving the hus-
band, is a matter of fact to be decided by the evidence.

No. 4. That if the Jury believe from the evidence that any wit:
ness has testified willfully false to a material fact, the jury will tie
justified in disregarding the testimony of such witness.
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Which were given—
To the giving of which the defendant then and there excepted.

ERRORS ASSIGNED.
1. The court erred in admitting improper and incompetent evid-

ence offered by appellees,

2. The court erred in excluding proper and ¢ompetent evidence-
offered by defendant below.

3. The court crred in overruling the motion to stppress tho tes-
timony of Andrew Eychuer.

4. The court erred in refusing to give the first instruction asked:
by defendant below, and in qualifying the same, and in giving the-
same as qualified.

6, The court erred in refusing to give the 2d, 4th, 5th and 6th
instructions severally which were asked by the defendant below.

6. The court erred in giving the instructions severally which were
asked by the plaintiff below.

i
7. The ¢, rt erred in overruling the motion for 4 new trial,

8, The court erred in rendering the judgment aforesaid in man
ner and form aforesaid.

GLOVER, COOK & CAMPBELL.
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THIRD GRAND DIVISION—APRIL TERM, 1861,

WILLYAM REA,
V8,
CONRAD DURKEE.

Appeal from Ogls.

!;t?his was an.appeal from Justice of the Peace, to Circuit Cqurt of
Ogle County, brought for goods furnished to the wife of Rea, the
. appellant. . . ; : i

10 - * Jury found for plaintiff $74;61. Motion in arrest of Jjudgment
by defendant and for a new trial. :

11 Motion overruled b);' the Court and exception by defendant.

Judgment rendered for $74,61 and costs. Appeal by défendq,nt
below. ¥ ;

EVIDENCE,

12 JomN Vax HorN.—Knew Durkee; he was a merchant in Ore-
gon; knew Wm. Rea, also knew Mrs. Rea; she bought a bill of

15 goods of Durkee amounting to $71,61; Durkee knew Rea and Mrs,
Rea. i )

teents

,_‘Qres‘s.@zamineq-f‘-At the time the goods were purchaged Mrs.
Réw had:feft het hushand and-lived-ir s’ small house of mine, near
Oregon ; she had been there 10 or 12 weeks ; she had a small

child ; it is difficult to tell whose it is.

16 AsAa BurNEAM—T am a physician ; knew Rea and Mrs, Rea;
attended her in parturition and she paid me; Rea told me to go
and see her and she would pay me.

17 DaNIEL ANDREWS—Mrs. Rea is my mother; we lived at M.

18 Ren’s one year, two months and one day ; they were married in the
spring ; tnother kept house with Rea’s daughter.



)
22  ANDREW EvcHOUR—I know Wm. Rea and wife ; saw her at her
father’s after she left him; Rea came up and asked where she was.

EVIDENCE FOR DEFENDANT.

24 MAaRY JANE REA—I am a-daughter of the defendant; I was at
the house'the ddy mother left our house; she didn’t say where she
was going ; father was down at Oregon ; she took her children away
with her; didn’t tell'me where she was going ; some time afterward
she returned and said she had put father in jail in Oregon; she

25 she brought a satchel and went to her chest and filled it and took it
to the wagon and then went back to the house; father cume up
from the field and took the satcnel out of the wagon and brought it
in and requested mother to stay; she said she would not.

27  None of the goods purchased by mother at Durkee’s ever came to
28 our house; father had no account at stores; he paid for what he
bought.

2)  Huem M. Rea—TI was at school the day mother left; when she -
came back afterward, I saw father and her together; he wanted her
to come buck ; she made no complaint cf trouble or difficulty.

30 Huem REa, (brether of defendint)—I went at my brother’s re-
quest to Mrs. Rea to see if I could induce her to return and live
with my brother; she utterly declined so to do; Rea had.no Run-
ning accounts at the stores.

Defendant asked the following instructions.

84 1. If the Jury believe from the evidence that the bill of goods
for which this action is brought, was purchased from the plaintiff by
the wife of the defendant, that in order to justify a recovery, the
Jjury must believe from the evidence that the wife had authority from
the defendant to purchase the same, and in arriving at a conclusion;
in the absence of express authority on that point, it is proper and
legitimate for the jury to take into consideration the proximity of |
the plaintiff’s store, to the residence of the defendant and the posi-
tion of the defendant’s family.

The business character of the defendant, and the manner and
course in wkich the defendant ¢ransaction, his own business, and
the quantity, quality and aptness of the goods, and any and all cir:
cumstances that would tend to raise an inference of an implied au-
thority, and in the absence of such conclusion in fuvor of the plain-
tiff, the jury must find for the defendant.

35 2. That if the jury believe from the evidence that the merchan-
dise for which this action is brought, was sold by the plaintiff to de-
fendant's wife, and at the same time the wife was living apart from
the defendant, then an order to justify the plaintiff in recovering,
the burden falls upon the plaintiff to prove to the satisfaction of the
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jury that the wife left with the consent of her husband, or that his
treatmeut of her was cruel or his- conduct so violent as to lead her
to fear or apprehend personal violence, and that the evidence offer-
el by the plaintiff of partiality in the treatment of the wife, chil -
dren, or the treatment of the wife during the confinement, and the
quality of provisions furnished by the defendant ; detailed in evi-
dence, is not such evidence as will justify the jury in finding that
she left for maltreatment or fear of personal violence.

No. 3. That if the jury believe from the cvidence that the plain.
tiff sold the goods sued for, to the defendant’s wife while living sep-
crate from her husband without his consent, the plaintiff must
prov2 before he can recover, that the wife had just and legal reason
and cause to so leave her husband.

That the cause that will justify a woman in leaving her husband,
must be of the same character which if continued or repeated from
time to time for two years, would form a legal ground for a divorce.

No. 5. That no matter what was the care given to Mrs. Rea, in
T'ebruary, during her confinement, if without complaint or objection,
she after her recovery, continued to live with her husband and there
was no repetition of bad treatment, until the sixth day of the fol-
lowing May, as the law presumes that the offence if there was any
was forgiven.

Instruction No. one, the Court gave with the following qualifica-
tions. “Unless they believe from the evidence, that the treatment
given her by her husband, was improper, and that on account there.
of she left him for just cause.”

No two, (2) four, (£) and five, (5) the Court refused.
To all of which the defendant then and there excepted.

The plaintiff then asked the Court to give the following instruc-
tions.

No. 1. That where a wife leaves her husband and resides apart
from him, the husband is not liable for goods sold to her, when so
living apart from him, unless she left him for good cause.

No. 2. But if the seperation was caused by improper treatment on
his part, he is liable for her necessary suppart, and to that extent
she has credit in the community to buy on his account.

No. 3. That whether the wife had good cause for leaving the hus-
band, is a matter of fact to be decided by the evidence.

No. 4. That if the Jury believe from the evidence that any wit:
ness has testified willfully false to a material fuct, the jury will be
justified in disregarding the testimony of such witness.



Which were given—
To the giving of which the defendant then and there excepted.

40 _ ERRORS ASSIGNED.
1. The court erred in admitting improper and incompetent evid-

ence offered by appellees,

2. The court erred in excluding proper and competent cvidence -
offered by defendant below.

3. The court erred in overruling the motion to suppress the tes- .
timony of Andrew Eychuer.

4. The court erred in refusing to give the first instruction asked
by defendant below, and in qualifying the same, and in giving the
same as qualified.

5, The court erred in refusing to give the 2d, 4th, 5th and 6th
instructions severally which were asked by the defendant below.

6. The court erred in giving the instructions severally which were
asked by the plaintiff below.

41 7. The court erred in overruling the motion for a new trial,

8, The court erred in rendering the judgment aforesaid in man-

ner and form aforesaid.
GLOVER, COOK & CAMPBELL.
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