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STATE OF ILLINOIS, SUPREME COURT,

HIRD GRAND DIVISION.

APRIL TERM, 1860.

E. R. HOOPER,
VS8,
FREDERICK II. WINSTON, Trustce, et al.

Wz shall confine oursclves to the points of evident error, with which
we deem this decree is chargeable.

1. That the Court erred in charging the receiver with interest from the
g -

2d June, 1856, being more than one month before the last instalment

/{&4 2 was duc and payable, to wit, July 18, 1856.

. That by the decree, interest upon moneys actually paid out by the
receiver in the discharge of his official duties, is charged amunst lum to
the extent of exzpenses disbursed, $2,442.01. e

8. That the Court erred in exercising a discretion to diseriminate be-
tween the payments wade by the receiver, this being a matter solely
confided to his judginent by the stipulation and order referred to in the
abstract.

4. That the fact of payment being conceded, the'receiver was not re-
sponsible for error of judgment, but vnly mala fides or gross misconduct,
amounting to lc(ral frand.

// 4)“"[&;) 5S4 - 657 IIill on Trustees, 493 and note (1.)
“L,?’ el L1 Y 4 John. C. R. 628-29-30.

1 Sanford C. RR. 359.
S 63 5 Paige 46{»— — KT
z, Laﬂ/ 4 &% 3 Madd. 208.
20 Beor 70~V
5. That tlie Court in its action, as well as the parties to the case, were
bound by the terms of the stipulation, which being passed by consent
into a deeretal order of the Court, and remaining unvacated for fraud
or collusion, is not susceptible of 'colla‘eral impeaehment or revision.
11 Illinois 542.
3 Edw. C. R. 410.
Adims Equity 406.
2 Danicl C. P. 1179-80.
Adams’ Equity 916-17.
Ibid. 396-99, note 1.

6. That if Iuoper, as attorney, exceeded his anthority by entering into
said stipulation, such miscondnet cannot attach to his ofticial character,
as this would make his sureties liable for lis malfeasancein office before ap-
pointment, and for breaches of the conditions of the bond before it was
executed by them.

3 Edwards C. . 410.
2 Danicls C. P. 1179-80.
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%. Again, by participating in the profits of the sales made Ly Hooper
in his character of receiver, the defendant is estopped from denying the
full legality of the proccedings leading to the appointment.

8. That Ly the stipulation the receiver was clearly authorized and di-
rected, not only to disburse for future liabilitics “ necessary to incur and
pay in order to keep said house in operation,” but also *such demands
and liabilitics” ““as it has beea’’ ¢ necessary to incur and pay in order to
keep the said house in operation.”  Suck payments were not to enter into
the fund required to be paid into Court and subject to distribution by its
order.

It appears, then, conclusively, that the extent and propriety of inenr*
ring such liabilitics, *“to keep the house ir operation,” were exclusively
confided to the judgment of the receiver, and never designed to be sub-
jected to the scrutiny or approval of the Court.

We repeat, that the exercise of such judgment could only be impeach-
ed by directly assailing its propriety by a charge of fraud supported by
proof, and that, for mere error ot judgment, (ceven if such were appa-
rent,which we emphatically deny,) thereeciver cannot he held responsible.

JOIIN M. 8. CAUSIN,

L. IR, IIOOPER,
Attorneys for Appellants.
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STUPREME COURT
OF ILLINOIS.

Third Grand Division.

E. R. HOOPER,
Vs,

r Error 10 CoOK.

F. H. WINSTON,

TRUSTEE.

J
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Upon the assumption that enough is disclosed by the record, to

enable this Court to pass a final decree, the plaintiff in error will
contend,

1. That there being no evidence to charge the Receiver with a

breach of trust—nothing to show that in the payments made on ac-
count of the expenses of the McCardle House, he expended more than
was necessary to keep it “n operation” until the sale—the fact of '
such payments being sufficiently established by the vonchers on file—
his report, made on the 1st day of May, A.D. 1857, to which no
exceptions have been interposed, should be the basis of such decree.

* Upon this hypothesis, the account would stand thus:

Amount in Receiver’s hands, by his report, $2,138.00
Deduct commissions at per ct. on $18,565,
Int. on balance from 1st May, A. D. 1857, Oct.
18th, 1859, A=
Then paid into Court, ‘ $2,138.00
Balance due, el

The balance will be payable e1ther by bearer or the receiver, as

the credits allowed fall short or exceed the amount charged against
him. Upon subject of liability of Trustee to interest, see 1 Sandf.
Ch. Rep. 404.

J. M. 8. CAUSRIN,
E. R. HOOPER,
Attorneys for Plaintiff in Error.
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. Upon the assumption that enough is disclosed by the record, to
enable this Court to pass a final decree, the plaintiff in error will
contend,

1. That there being no evidence to charge the Receiver with a
breach of trust—nothing to show that in the payments made on ac-
count of the expenses of the McCardle House, he expended more than
was necessary to keep it ¢ <n operation” until the sale—the fact of
such payments being sufficiently established by the vonchers on file—
his report, made on the 1st day of May, A. D. 1857, to which no
exceptions have been interposed, should be the basis of such decree.

Upon this hypothesis, the account would stand thus :

Amount in Receiver’s hands, by his report, T7$2,138.00
Deduct commissions at . per ct. on $18,565,
Int. on balance from 1st May, A, D. 1857, Oct.
18th, 1859, Sl
Then paid into Court, $2,138.00

Balance due, g L
The balance will be payable either by bearer or the receiver, as

the credits allowed fall short or exceed the amount charged against
him. Upon subject of liability of Trustee to interest, see 1 Sandf.
Ch. Rep. 404.

J. M. 8. CAURIN,

E. R. HOOPER,

Attorneys for Plaintiff in Error.
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Upon the assufnption that enough is disclosed by the record, to
enable this Court to pass a final decree, the plaintiff in error will
contend,

1. That there being no evidence to charge the Receiver with a
breach of trust—nothing to show that in the payments made on ac-
count of the expenses of the McCurdle House, he expended more than
was necessary to keep it “1in operation” until the sale—the fact of
such payments being sufficiently established by the vouchers on file—
his report, made on the 1st day of May, A.D. 1857, to which no
exceptions have been interposed, should be the basis of such decree.

Upon this hypothesis, the account would stand thus:

"Amount in Receiver’s hands, by his report, $2,138.00

Deduct commissions at per ct. on $18,565, '

Int. on balance from 1st May, A. D. 1857, Oct.

18th, 1859, A

Then paid into Court, $2,138.00

Balance due, Pt
The balance will be payable either by bearer or the receiver, as
the credits allowed fall short or exceed the amount charged against
him. Upon subject of liability of Trustee to interest, see 1 Sandf.
Ch. Rep. 404.
J. M. 8. CATUSIN,
E. R. HOOPER,

A ttorneys for Plaintiff in Error.
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Upon the assufnption that enough is disclosed by the record, to
enable this Court to pass a final decree, the plaintiff in error will
contend,

1. That there being no evidence to charge the Receiver with a
breach of trust—nothing to show that in the payments made on ac-
count of the expenses of the McCurdle House, he expended more than
was necessary to keep it “1in operation” until the sale—the fact of
such payments being sufficiently established by the vouchers on file—
his report, made on the 1st day of May, A.D. 1857, to which no
exceptions have been interposed, should be the basis of such decree.

Upon this hypothesis, the account would stand thus:

"Amount in Receiver’s hands, by his report, $2,138.00

Deduct commissions at per ct. on $18,565, '

Int. on balance from 1st May, A. D. 1857, Oct.

18th, 1859, A

Then paid into Court, $2,138.00

Balance due, Pt
The balance will be payable either by bearer or the receiver, as
the credits allowed fall short or exceed the amount charged against
him. Upon subject of liability of Trustee to interest, see 1 Sandf.
Ch. Rep. 404.
J. M. 8. CATUSIN,
E. R. HOOPER,

A ttorneys for Plaintiff in Error.
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IN THE SUPREME COURT,

Third Grand Division,}

APRIL TERM, A. D. 1860.

EZEKIEL R. HOOPER,

Plaintiff in Lrror.
V.

FREDERICK H. WINSTON,

Trustee, dc. et al. Defendants in Error.

The bill in this case was filed against several mortgage creditors
of McCardle, and against the defendant, E. R. Hooper, as receiver,
to settle the right of the several mortgagees and requiring the receiver

.

to account.

The following is a synopsis of the facts. McCardle gave a chat-
tel mortgage to Gilbert in trust for various persons, composing the
Commercial Exchange Company, on the 30th day of August, 1854,
for $2000, and future advances. On the 6th day of September, 1854,
he also gave one to A. M. Crane to secure 87,200, which mortgage
was afterwards assigned to the defendant, Jonas H. Crane. He next
gave a mortgage to Henry L. Wilson, on the 14th day of December,
1854, to secure $360, and afterwards gave several to other mortga-
gees, which is not necessary to refer to more particularly as theve is
no funds to reach them.

Hooper, as receiver, rendered his accounts, upon which consid-
erable testimony was taken.



In his account, he credits the estate for $18,565.00 avails of prop-
erty sold by him as receiver, and charges the estate for $6000 prid
upon the mortgage to Gilbert, and about $6000 for expenses in keep-
ing open the house from 12th of June, 1855, the day he was appointed
a receiver, until the 17th of July, 1855, when he sold the property.

The mortgage to Gilbert having been paid, the mortgage to Crane
was the next oldest, and entitled to be paid. At the date of the de-
cree in this case, there was due on the chattel mortgage to Crane
$5,323.48. The Court ordered and decreed that there. should be
paid upon this $2,138.52, monies brought into Court by Hooper and
the further sum of $2,298.85 monies in the hands of Hooper® From
this decree Hooper appeals, and claims that the Court charged him
with too much money, or in other words did not allow him sufficient

credits.

Although we have not filed cross errors, we may show that the
Court allowed Hooper more credits than he was entitled to, to show
that the decree is not for too much. We claim then :

I.

That the Court below should not have credited Hooper with the
$6000 paid upon the mortgage to Gilbert, because it was not a valid

and operative mortgage as against Crane.

- The mortgage was given to secure an indebtedness of $2000 and
future advances to $4000, making, in all, $6000. Tt appears by the
testimony in the case, that the Commercial Exchange Company (do-
ing a banking business) charged McCardle with the two thousand
dollars he owed them and the monies he afterwards drew out, and
credited him with the payments—such payments largely exceeded
the amount for which the mortgage was given, though in the end
there was a balance of $6000 against McCardle. The payments thus



(3)

made to them should have been applied upon the mortgage and ope-
rated as an extinguishment of the mortgage.

2 Selden R. 162.

I1I.

Hooper was appointed receiver, 12th of June, 1855, and sold
out the property 17th July, 1855. He charges for expenses for
keeping the house open $6,263 ; of this amount, $1,594.24 was for
liquor, $126 for meat, and not a dime for bread. $2,025.15 was paid,
as appears by his account, in May, before Hooper was appointed a
receiver. $679 is charged for monies loane flouse, and of which
there is no proof, except, in some instances, Hooper’s checks, in
which he says: “for McCardel House,” but are in no way traced to
or connected with the McCardel House: And it is a singular fact,
that the receiver does not give credit for a cent received or taken in
by the house. He runs a tavern for the Court of Chancery, and
charges $6,268 for running it about five weeks, and does not give
eredit for a farthing of the receipts, although frequently called upon
to produce his books.

We claim, that the trustee should not be credited with any men-
ies expended for stores or otherwise in running the house as « hotel,
nor for back rents.

It was the duty of the receiver to convert the property into mon-
ey with reasonable dilligence ; he had no right to keep a hotel for

five or six weeks at a ruinous loss to the creditors, If is cliimed

that the stipulation appointing him receiver, gave him the right to
keep the house in operation. Then we answer :

1. The stipulation does not authorize him to keep open the kouse
as a hotel. 1t authorized him to pay such demands as “might be ne-



(4)

cessary to incur and pay to keep the house in operation;” that is, ;
so long as would be necessary to keep it open to sell the property.
It gave him no greater right than the law gave him —that is to keep
it open until he could sell it; and it was his duty to sell it, without
any unreasonable delay. He might have sold it in ten days. Was it
necessary to keep open the house for the purpose of making sale of
the furniture, that he should purchase $1,594.24 of liquor within a
few days? What hecame of that liquor ? where are the avails of it ?

It seems to me, therefore, that this receiver cannot find shelter

behind this stipulation.

Again, there is a peculiavity about this stipulation. Crane and
the Commercial Bank had conflicting interests, and this same Mr.
Hooper signs this stipulation, as attorney for Crane, and, also,

the Commercial Exchange Company.

But the stipulation, we say, was void as against Crane, because
it was not signed by him, or any one authorized by him.

8 Wend. 494. Story on Agency, sec. 21.

As a mere attorney, he had no authority to sign it. “ An attor-
ney at law only represents the plaintiff or defendant in Court to do
such act as the plaintiff or defendant, if in Court, might do himself,
but he has no right to enter into private or executory contracts.”

2 Calls (Virginia R.) 498.

He has no right to do anything that will affect or impair his
client’s security nor in any way affect his substantial rights.

5 Con. 55. 1 Pick. 347. 14 Johns. R. 464. 5 Peters, 113.

We say, then, that the Judge not only did not err in not allow-
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ing the receiver more than $3,710.97, but that he allowed him more

than he ought to have done.

The Judge charged the receiver with interest on the balance in
his hands from the date of his report, 2nd June, 1856, a year after

the sale.
This was right.

1 Because in his sale of the furniture to Law he received

interest.

9. Because it was his dnty to bring the money into Court, he

_ was an officer of the Court; instead of that he has had the money

in his hands for about six years, and it has been impossible for the
creditors to get hold of it to this day. If a trustee has applied the
trust funds to his own benefit, or has conducted himself fraudulently,
he will be charged with interest. Itis discretionary with the Court
to charge him with interest upon equitable principles.

Story, Eq., jurisprudence 1277.

The Court below might with great propriety have charged the
receiver with a much larger balance, and we suppose if this Court is
satisfied that the receiver has not been charged with too much, in
other words, that no injustice has been done him, they will not
reverse the judgment.

Now in this case the Court will see that the receiver has himself
speculated out of the estate and that he has grossly abused his trust.

It appears by the record that McCardel had a lease for the
premises he occupied, dated 1st February 1854, for ten years. On
the 15th of August, 1855, Hooper assigned his interest in that lease
as receiver to Robert Llaw. On the 22nd of August, 1855, Law
assigned back one half of the lease to Hooper. ;



'%/L%

243

28

%, L

o
sl

(6)

On the 7th of September, 1855, Hooper and Law sold to Burgess
by an agreement “the furniture and fixtures belonging to the Mc-
Cardel House, which Law and Hooper purchased from E. R. Hooper,
veceiver in July last, &e.” Burgess was “to pay the present annu-
al rent of said McCardel House and cellar to the present owners,
which amounts to $6.400 per annum during said lease, in addition to
rent, and said Hooper and Law reserve the two store rooms on Dear-
born street, one lately occupied as a barber shop and the other as a
safe store and to receive the rent.”

Afterwards J. H. Martin purchased the furniture of Burgess, and
on the 20th December, 1855, Law and Hooper assigned to J. H.
Martin the lease except the two stores, the rent of which was to be
paid to them, but Martin agreed to pay the whole rent reserved in
the lease. Thus Hooper makes a sale nominally to Law for $18000,
but in fact to Law and himself.

Immediately after, they sell to Burgess for $1300(), and reserve
the two stores under an agreement that the rent reserved by the
lease should be paid to Burgess, these two stores are rented for
about $ annually ; the lease run for ten years. If rented at

‘the same rent during the term, Mr. Hooper would have made, in

this operation, the snug sum of $

When the proofs were taken, in 1859, he admitted they had re-

ceived $3,125.00. /.‘L'M;/“;J AT 10 IF Ceaee L5 ot Ly R guteel

S Ao // e Pt

When Martin purchased, he gave $18,000 for the furniture ; and,
also, gave his notes as a bonus for the lease for $560 per quarter du-

ring the lease—$500 of those Hooper got.- -~ “grec S /{7 775: e "7
2 9. 9[ ﬂpff; % 4/@/ ZEd e ;féfbf;/ /%a','/u o) 0464

Here this trustee has been speculating out of the estate, defraud-
ing the trust, and yet claims that he should not be charged with in-’

e



terest. He should have been charged with these monies. A “ trustee
1s never permitted to make any profit to himself, in any way, of the
concerns of his trust.”

1 Story Eq. Jurisprudence, sec. 465, 1264.

It is claimed, also, that the Court erred, because the claim is not
based upon the report of the master. The master did make his re-
port, and made some $12000 due from Hooper. In the argument it
was by all the parties agreed that the Judge should make up the ac-
count instead of sending it back to the master. But it was not incum-
bent upon the Court to send it back to the master. When possessed
of the case he might, for his convenience, do so, or state the issue

himself, if he chose to do so. /,é'(pézp(( //L /La./ z‘f\vf\ﬁ/z ecor 7
%/(,Lc//j/wr/% /_Zfa /QM// /W m/

E. VAN BUREN,

.3

Solicitor for Defendant.
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Upon the assumption that enough is disclosed by the record, to
enable this Court to pass a final decree, the plaintiff in error will
contend,

1. That there being no evidence to charge the Receiver with a
breach of trust—nothing to s that in the payments made on ac-
count of the expenses of the ardle House, he expended more than
was necessary to keep it “<dn operation” until the sale—the fact of
such payments being sufficiently established by the vouchers on file—
his report, made on the 1st day of May, A. D. 1857, to which no
exceptions have been interposed, should be the basis of such decree.

Upon this hypothesis, the account would stand thus:

Amount in Receiver’s hands, by his report, - $2,138.00
Deduct commissions at per ct. on $18,565,
Int. on balance from 1st May, A. D. 1857,/‘ Oct.
18th, 1859, %
Then paid into Court, : $2,138.00
Balance due, £ e

The balance will be payable either by beazes or the receiver, as
the credits allowed fall short or exceed the amount charged against
him. Upon subject of liability of Trustee to interest, see 1 Sandf.
Ch. Rep. 404.

J. M. 8. CATSRIN,
E. R. HOOPER,
A ttorneys for Plaintiff in Error.
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IN THE SUPREME COURT,

Third Grand Division, }

APRIL TERM, A. D. 1860.

EZEKIEL R. HOOPER,

Plaintiff in Error.
.

FREDERICK H. WINSTON,

Trustee, dc. et al. Defendants n Error.

The bill in this case was filed against several mortgage creditors
.of McCardle, and against the. defendant, E. R. Hooper, as receiver,
to settle the right of the several mortgagees and requiring the receiver

to account.

The following is a synopsis of the facts. McCardle gave a chat-
tel mortgage to Gilbert in trust for various persons, composing the
Commerecial Exchange Company, on the 30th day of August, 1854,
for $2000, and future advances. On the 6th day of September, 1854,
he ulso gave one to A. M. Crane to secure 57,200, which mortgage
was afterwards assigned to the defendant, Jonas H. Crane. IHe next
gave a mortgage to Henry L. Wilson, on the 14th day of December,
1854, to secure $360, and afterwards gave several to other mortga-
gees, which is not necessary to refer to more particularly as there is
no funds to reach them. ' i

Hooper, as receiver, rendered his accounts, upon which consid-
erable testimony was taken.
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In his account, he credits the estate for $18,5665.00 avails of prop-
erty sold by him as receiver, and charges the estate for $6000 p:id
upon the mortgage to Gilbert, and about $6000 for expenses in keep-
ing open the house from 12th of June, 1855, the day he was appointed
areceiver, until the 17th of July, 1855, when he sold the property.

'The mortgage to Gilbert having been paid, the mortgage to Crane
was the next oldest, and entitled to be paid. At the date of the de-
cree in this case, there was due on the chattel mortgage to Crane
$5,323.48. The ‘Court ordered and decreed that there should be
paid upon this $2,138.52, monies brought into Court by Hooper and
the further sum of $2,298.85 monies in the hands of Hooper. From
this decree Hooper appeals, and claims that the Court charged him
with too mueh money, or in other words did not allow him sufficient

credits.

Although we have not filed cross errors, we may show that the
Court allowed Hooper more credits than he was entitled to, to show
that the decree is not for too much. We claim then :

I.

That the Court below should not have credited Hooper with the
$6000 paid upon the mortgage to Gilbert, because it was not a valid

and operative mortgage as against Crane.

The mortgage was given to secure an indebtedness of $2000 and
future advances to $4000, making, in all, $6000. It appears by the
testimony in the case, that the Commercial Exchange Company (do-
ing a banking business) charged McCardle with the two thousand
dollars he owed them and the monies he afterwards drew out, and
credited him with the payments—such payments largely exceeded
the amount for which the mortgage was given, though in the end
there was a balance of $6000 against McCardle. The payments thus
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made to them should have been applied upon the mmtorafre and ope-
rated as an extinguishment of the mortgage.

2 Selden R. 162.

II.

Hooper was appointed receiver, 12th of June, 1855, and sold
out the property 17th July, 1855. He charges for expenses for
keeping the house open $6,263 ; of this amount, $1,694.24 was for
liquor, $126 for meat, and not a dime for hread. $2,025.15 was paid,
as appears by his account, in May, hefore Hopper was appointed a
receiver. $679 is charged for monies 1oanéﬁﬂ)use, and of which
there is no proof, except, in some instances, Hooper’s checks, in
which he suys: “for McCardel House,” but are in no way traced to
or connected with the McCardel House. And it is a singular {rct,
that the receiver does not give credit for a cent received or taken in
by the house. He runs a tavern for the Court of Chancery, and
charges $6,268 for running it about five weeks, and does not give
credit for a farthing of the receipts, althoush frequently called upon
to produce his books.

We claim, that the trustee should not be credited with any mon-
ies expended for stores or otherwise in running the house as @ hotel,

nor for back rents.

It was the duty of the receiver to convert the property into mon-
ey with reasonable dilligence ; he had no right to keep a hotel for
five or six weeks at a ruinous loss to the creditors. It is cleimed
that the stipulation appointing him receiver, gave him the rizht to
keep the house in operation. Then we answer :

1. The stipulation does not authorize him to keep open the /ouse
as « hotel. It authorized him to pay such demands as “ might be ne-



(4)

cessary to incur and pay to keep the house in operation; ” that is,
so long as would be necessary to keep it open to sell the property.
It gave him no greater right than the law gave him — that is to keep
it open until he could sell it; and it was his duty to sell it, without
any unreasonable delay. He might have sold it in ten days. Was it
necessary to keep open the house for the purpose of making sale of
the furniture, that he should purchase $1,594.24 of liquor within a
few days ?  What became of that liquor? where are the avails of it ?

It seems to me, therefore, that this receiver eannot find shelter
behind this stipulation.

Again, there is a peculiarity about this stipulation. Crane and
the Commercial Bank had conflicting ir.lterests, and this same Mr.
Hooper signs this stipulation, as attorney for Crane, and, also,
the Commercial Exchange Company.

But the stipulation, we say, was void as against Crane, because
it was not signed by him, or any one authorized by him,

8 Wend. 494. Story on Agency, sec. 21.

Asa mere attorney, he had no authority to sign it.  “ An attor-
ney at law only represents the plaintiff or defendant i Court to do
such act as the plaintiff' or- defendant, if in Court, might do himself,
but he has no right to enter into private or executory contracts.”

2 Calls (Virginia R.) 498.

He has no right to do anything that will affect or impair his
client’s security nor in any way affect his substantial rights.

5Con. 65. 1 Pick. 347. 14 Johns. R. 464. 5 Peters, 113.

We say, then, that the Judge not only did not err in not allow-
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We say, then, that the Judge not only did not err in not allow-
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ing the receiver more than $8,710.97, but that he allowed him more

than he ought to have done.

~ The Judge charged the receiver with interest on the balance in
his hands from the date of his report, 2nd June, 1856, a year after
the sale. '

This was right.

1 Because in his sale of the furniture to Law he received

interest.

9. Because it was his dnty to bring the money into Court, he
was an officer of the Court; instead of that he has had the money
in his hands for about six years, and it has been impossible for the
creditors to get hold of it to this day. Ifa trustee has applied the
trust funds to his own benefit, or has conducted himself fraudulently,
he will be charged with interest. Itis discretionary with the Court
to charge him with interest upon equitable principles.

Story,.Eq., jurisprudence 1277.

The Court below might with great propriety have charged the
receiver with a much larger balance, and we suppose if this Court is
satisfied that the receiver has not been charged with too much, in
other words, that no injustice has been done him, they will not
reverse the judgment.

Now in this case the Court will see that the receiver has himself
speculated out of the estate and that he has grossly abused his trust.

f/?z«m A

ﬁ’ &&\ 2 j% §~ It appears by the record that McCardel had a lease for the
: premises he occupied, dated 1st February 1854, for ten years. On

ZLM %me 15th of August, 1855, Hooper assigned his interest in that lease Z %o

as receiver to Robert Llaw. On the 22nd of August, 1855, Law
Zy 4[ o

1#.—_;3:;-’0#_ 240 assigned back one half of the lease to Hooper.

23«
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On the Tth of September, 1855, Hooper and Law sold to Burgess
by an agreement ¢ the furniture and fixtures belonging to the Mc-
Cardel House, which Law and Hooper purchased from E. R. Hooper,
receiver in July last, &c.” Burgess was “to pay the present annu-
al rent of said McCardel House and cellar to the present owners,
which amounts to $6,400 per annum during said lease, in addition to
rent, and said Hooper and Law reserve the two store rooms on Dear-
born street, one lately occupied as a barber shop and the other as a

safe store and to receive the rent.”

Afterwards J. H. Martin purchased the furniture of Burgess, and
on the 20th December, 1855, Law and Hooper assigned to J. H.
Martin the lease except the two stores, the rent of which was to be
paid to them, but Martin agreed to pay the whole rent reserved in
the lease. 'Thus Hooper makes a sale nominally to Law for $18000,
but in fact to Law and himself.

. Immediately after, they sell to Burgess for $18000, and reserve
the two stores under an agreement that the rent reserved by the
lease should be paid to Burgess, these two stores are rented for
about annually ; the lease run for ten years. If rented at
the same rent during the term, Mr. Hooper would have made, in
this operation, the snug sum of $

When the proofs were taken, in 1859, he admitted they had re-

T MWM Tvoy BV B P e
When Martin purchased, he gave $18,000 for the furniture ; and,

also, gave his notes as a bonus for the lease for $50 per guarter dp-
ring the lease—$500 of those Hooper got. / MW‘}\ 4

~ ceived $3’]:25_00_//[/Z‘_.7(¢./,%’2 //(;f: (;ru/%-{ﬁ sl 47 &2.47.11;“04147 )

Zb’rle“ v

Here this trustee has been speculating out of the estate, defraud-
ing the trust, and yet claims that he should not be charged with in-
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terest. He should have been charged with these monies. A ¢ trustee
is never permitted to make any profit to himself, in any way, of the

concerns of his trust.”

1 Story Eq. Jurisprudence, sec. 469, 1264.

; It is claimed, also, that the Court erred, because the claim is not
“based upon the report of the master. The master did make his re-
port, and made some $12000 due from Hooper. In the argument it
was by all the parties agreed that the Judge should make up the ac-
‘count instead of sending it back to the master. But it was not incum-
bent upon the Court to send it back to the master. - When possessed
of the case he might, for his convenience, do so, or state the issue
himself, if he chose to do so. /ﬂoﬁ/;& ,é'///)‘—r <z u:)_.ﬂﬁ

Wﬂ,} /ﬁ; //La/.LZ:, ,w/(/,z‘ %%,z/—%/

E. VAN BUREN,

Solicitor for Defendant.



of e

i/
VLA ltrzl /

% ' / l
Lo o |

99 - / AN o /
V' Z<¢ ﬁlwc/,f/ /6%///,@//!;;1

// ///,, o / .
P ez
(X

A ar 20

& —_
QS o o 007 e
J

J

Hdo D/, /160
(W“"ﬂ
~ gl ke




STATE OF ILLINOIS, } ss. @The People of the State of ﬁllm/u,is,
To the Clerk of the (9. u/u./v\uh. Covif {/ &%M%&County (;‘—O""" 7 Greeting:

Gourt/ 0/4) Y u%,ﬁw/f %ﬂ/mﬁ/, f/é'//w'w the /(’/‘([?w /,/w'w/ Letiween’
/Zu)a;,ﬁ% #Mm Soialbin )L/L Ao des lisec %6 ,/—A

/4
f/éé’zhz/ / / 9 :

7

e /Zaf&mmzﬂ 0/47 @ ///éa whoch) was o Hhe Cfu//m e

e ﬁ/w??&i@ _____ o G lleid 5, Lo tagth o Al Sk
. cAn 2<7, %A 61M, 8\ é %&'d\/ ‘&@M

w%{f//ﬁzwww — e (/747&//(&73/)’ , o Jardl mant-

/.cd/ /}%/x‘?f Atk interwend?, o the [7{2/)02% % the (é/ﬁl@ndrzzk// &}@/éb\uzé

E——— e e ad we ate/ 1'72 0'3771&’9

// ..,[..1/(;1?,_._.('071%&&%&/‘ _____ e . A and we K’/ﬁ/ 14(&/[77/ Lhat coror dhould be
Y

_rv%eﬂ/o’f/{ / any Hose’ 4o o dune’ foim and manner, and é’z/{zl/éz(//z'cy Lo done’

o the /&m*/‘/fw (//m'cdm'f/,’ command ot that / p //'zrémmz/ //%Zea/ to /z%/mz,’

o (@/r/}zc/// and o///m;é_. wethout (/c/;z[y, dend’ Lo owur S /‘/éaﬁ'cw o// e -

/»zamﬂ Gowst' the recotdd and’ /&zo('gef//f% 2 o/ the /A/m%z/' a/ozwm% withh,

all ///ﬂ'yd {'azzc/fh'f/, e sames ander your deall , do thal we may %

dame/ a/é/azw 0t ﬁw/xéw (/-owdm'f/ at Ollawa, v the (é&mzy 0//, Y

@(ﬂa%, on/ the! /Mﬂ -@cda/(zyo ﬂ//m‘ the thisd @%/mz(/af» 72/ @412// nexl, that

e record) and /&_wce&(/f,’?{z/(/, /(;’477 //}z%ec/ag_. we may caude lo Lo done theten’,
lo corsect e cueor, whal a// 7&///’) ozz///@ lo dr done ac/:ﬂ?(ééy lo law!

@Ta‘l‘itlll‘SS, The Hon . ‘//Ca%y f. Gator, %//f%)

/?;dé)w’ [/ our® saidd Gowt, and the’ Fall

///’//(/ at Ctlawa, /AJ-{V’}{?

ACnsnerrsy i he (/&é’(z'ﬁ off Oui® ..(.Z/(“‘/'(/

.(/(/yo (//

‘ . < < \
one thousand /'/7// Aundsed and %3%4\

’{:éla-«) __________________________
Cleck of the Supeeme Court.
P RS B

(&



s




Printed by Beach & Barnard, 14 Sonth Clark Street.

IN THE SUPREME COURT,

Third Grand Division,}

APRIL TERM, A. D. 1860.

EZEKIEL R. HOOPER,

Plamtiff in Error.
V.

FREDERICK H. WINSTON
Trustee, dc. et al. Drfnulrmf.s in Error.

, The bill in this case was filed against several mortgage creditors
of McCardle, and against the defendant, E. R. Hooper, as receiver,
to settle the right of the several mortgagees and requiring the receiver

to account.

The following is a synopsis of the facts. McCardle gave a chat-
tel mortgage to Gilbert in trust for various persons, composing the
Commercial Exchange Company, on the 30th day of August, 1854,
for $2000, and future advances. On the 6th day of September, 1864,
he also gave one to A. M. Crane to secure $7,200, which 1u01to,1ru,
was afterwards assigned to the defendant, Jonas H. Crane. He next
cave a mortgage to Henry L. Wilson, on the 14th day of December,
1854, to secure $360, and afterwards gave several to other mortga-
gees, which is not necessary to refer to more particularly as there is
no funds to reach them.

Hooper, as receiver, rendered his accounts, upon which consid-

erable testimony was taken.



In his account, he credits the estate for $18,565.00 avails of prop-
erty sold by him as receiver, and charges the estate for $6000 peid
upon the mortgage to Gilbert, and about $6000 for expenses in keep-
ing open the house from 12th of June, 1855, the day he was appointed
areceiver, until the 17th of July, 1855, when he sold the property.

The mortgage to Gilbert having heen paid, the mortgage to Crane
was the next oldest, and entitled to be paid. At the date of the de-
cree in this case, there was due on the chattel mortgage to Crane
$5,328.48. The Court ordered and decreed that there should be
paid upon this $2,138.52, monies brought into Court by Hooper and
the further sum of $2,298.85 monies in the hands of Hooper. From
this decree Hooper appeals, and claims that the Court charged him
with too much money, or in other words did not allow him sufficient

credits.

Although we have not filed cross errors, we may show that the
Court allowed Hooper more credits than he was entitled to, to show
that the decree is not for too much. We claim then :

I.

That the Court below should not have credited Hooper with the
$6000 paid upon the mortgage to Gilbert, because it was not a valid

and operative mortgage as against Crane.

The mortgage was given to secure an indebtedness of $2000 and
future advances to $4000, making, in all, $6000. Tt appears by the
testimony in the case, that the Commercial Exchange Company (do-
ing a banking business) charged MecCardle with the two thousand
dollars he owed them and the monies he afterwards drew out, and
credited him with the payments —such payments largely exceeded
the amount for which the mortgage was given, though in the end
there was a balance of $6000 against McCardle. The payments thus
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made to them should have been applied upon the mortgage and ope-
rated as an ewtinguwishment of the mortgage.

"9 Selden R. 162.

II.

Hooper was appointed receiver, 12th of June, 1855, and sold
out the property 17th July, 1855. He charges for expenses for
keeping the house open $6,263 ; of this amount, $1,5694.24 was for
liquor, $126 for meat, and not a dime for bread. $2,025.15 was paid,
as appears by his account, in May, before Hooper was appointed a
receiver. $679 is charged for monies loaﬂe%iou_se, and of which
there is no proof, except, in some instances, Hooper’s cheacks, in
which he swys: “for McCardel House,” but are in no way traced to
or connected with the McCardel House. And it is a singular fact,
that the receiver does not give credit for a cent received or taken in
by the house. He runs a tavern for the Court of Chancery, and
charges $6,268 for running it about five weeks, and does not give
credit for a farthing of the receipts, although frequently called upon
to produce his books.

We claim, that the trustee should not be credited with any mon-
ies expended for stores or otherwise in running the house as a hotel,
nor for back rents.

Tt was the duty of the receiver to convert the property into mon-
ey with reasonahle dilligence ; he had no right to keep a hotel for
five or six weeks at a ruinous loss to the creditors. It is claimed
that the stipulation appointing him receiver, gave him the right to

keep the house in operation. Then we answer :

1. The stipulation does not authorize him to keep open the house
as a hotel. Tt authorized him to pay such demands as * might be ne-
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cessary to incur and pay to keep the house in operation;” that is,
so long as would be necessary to keep it open to sell the property.
1t eave him no greater right than the law gave him —that is to keep
it open until he could sell it ; and it was his duty to sell it, ‘without
any unreasonable delay. JHemight have sold it in ten days. Was it
necessary to keep open the house for the purpose of making sale of
the furniture, that he should purchase $1,594.24 of liquor within a
few days? What became of that liquor ? where are the avails of it ?

It seems to me, therefore, that this receiver cannot find shelter

behind this stipulation.

Again, there is a ‘peculiarity about this stipulation. Crane and
the Commercial Bank had conflicting interests, and this same Mr.
Hooper signs this stipulation, as attorney for Crane, and, also,

the Commercial Exchange Company.

But the stipulation, we say, was void as against Crane, because
it was not signed by him, or any one authorized by him.

8 Wend. 494. Story on Agency, sec. 21.

As a mere attorney, he had no authority to sign it. “ An attor-
ney at law only represents the plaintiff or defendant i Court to do
such act as the plaintiff or defendant, if in Court, might do himself,
but he has no right to enter into private or executory contracts.”

2 Calls (Virginia R.) 498.

He has no right to do anything that will affect or impair his
client’s security nor in any way affect his substantial rights.

5 Con. 55. 1 Pick. 347. 14 Johns. R. 464. 5 Peters, 113.

We say, then, that the Judge not only did not err in not allow-



(9)

ing the receiver more than $3,710.97, but that he allowed him more
than he ought to have done.

The Judge charged the receiver with interest on the balance in
his hands from the date of his report, 2nd June, 1856, a year after

the sale.
This was right.

1 Because in his sale of the furniture to Law he received

interest.

9. Because it was his dnty to bring the money into Court, he
was an officer of the Court; instead of that he has had the money
in his hands for about six years, and it has been impossible for the
creditors to get hold of it to this day. Ifa trustee has applied the
trust funds to his own benefit, or has conducted himself fraudulently,
he will be charged with interest. Itis discretionary with the Court
to charge him with interest upon equitable principles.

Story, Eq., jurisprudence 1277.

The Court below might with great propriety have charged the
receiver with a much larger balance, and we suppose if this Court is
satisfied that the receiver has not been charged with too much, in
other words, that no injustice has been done him, they will not

reverse the judgment.

Now in this case the Court will see that the receiver has himself
speculated out of the estate and that he has grossly abused his trust.

It appears: by the record that McCardel had a lease for the
premises he occupied, dated 1st February 1854, for ten years. On
the 15th of August, 1865, Hooper assigned his interest in that lease
as receiver to Robert Llaw. On the 22nd of August, 1855, Law
assigned back one half of the lease to Hooper. '
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On the Tth of September, 1855, Hooper and Law sold to Burgess

by an agreement ¢ the furniture and fixtures belonging to the Mec-
Cardel House, which Law and Hooper purchased from E. R. Hooper,
receiver in July last, &c.” Burgess was “to pay the present annu-
al rent of said McCardel House and cellar to the present owners,
which amounts to $6.400 per annum during said lease, in addition to
rent, and said Hooper and Law reserve the two store rooms on Dear-
born street, one lately occupiéd as a barber shop and the other as a
safe store and to receive the rent.”

Z (7L5 Afterwards J. H. Mavtin purchased the furniture of Burgess, and
on the 20th December, 1855, Law and Hooper assigned to J. H.
Martin the lease except the two stores, the rent of which was to be
paid to them, but Martin agreed to pay the whole rent reserved in
2—- "léd the lease. Thus Hooper makes a sale nominally to Law for $18000,
; but in fact to Law and himself.

Immediately after, they sell to Burgess for $12000, and reserve
the two stores under an agreement that the rent reserved by the
lease should be paid to Burgess, these two stores are rented for
about $ annually ; the lease run for ten years. If rented at
the same rent during the term, Mr. Hooper would have made, in
this operation, the snug sum of $

2 / f- When the proofs were taken, in 1859, he admitted they had re-
ceived 3,125.00.'/'///&4,/:?4/ /ﬁ/kﬁ‘@%,%jusz
7 %W R o
When Martin purchased, he gave $18,000 for tl}e furniture ; and,
R o also, gave his notes as a bonus for the lease for $50 per qnarter du-
2—/‘22/ ‘/ ring the lease—$500 of those Hooper got. oLa-fj«,c,c)'ﬁ? 7&%) (K
= oA Tovo MW»*% Nomfle— Ko o
Here this trustee has been speculating out of the estate, defraud-
ing the trust, and yet claims that he should not be charged with in-
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terest. He should have been charged with these monies. A ¢ trustee
is never permitted to make any profit to himself, in any way, of the

concerns of his trust.”

1 Story Eq. Jurispradence, sec. 465, 1264.

It is claimed, also, that the Court erred, because the claim is not
based upon the report of the master. The master did make his re-
port, and made some $12000 due from Hooper. In the argument it
was by all the parties agreed that the Judge should make up the ac-
count instead of sending it back to the master. But it was not incum-
bent upon the Court to send it back to the master. When possesse
of the case he might, for his convenience, do so, or state the issue
himself, 1f he chose to do so /A”,,/éz( L tva A9 tee /{_% o

E. VAN BUREN, v

Solicitor for Defendant.



Y.

)
%L{/L‘/L/4Z’(/C’ 5 &‘_(/{/L//

@;Véw/ (e

/

e :
CC /’Z?/V/é:')

o M

7/25/}//44:/,«/ /Z% A///L;ZML/ !

Qoﬁ& A@/ @?m |

%4&9%/% /R

L St

Zr

——
——



SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISIOIN.

s

—

E. R. HOOPER,

vs. Error T0 CoOE.

]I
r
FREDERICK H. WINTON, Trustee, &c. } |

The evident error in the decree, charging the Receiver with interest,
from a date even anterior to the payment of the last instalment of
purchase money, has been sufficiently commented upon. The only
material point to which we desire to direct the attention of the Court
is, the disallowance of expenses reported by the Receiver to have been
‘““incurred and paid” in keeping the McCardle * house in operation.”

This involves two questions : 1st. The right of the Court to look
beyond the fact of payment, and to determine whether such disburse-
ments were ‘“ necessary” to the purpose of the stipulation, ¢ the keep-
ing the house in operation,” until the sale.

2d. Conceding for the argument, this righi—was the judgment
of the Court correct ?

The stipulation provides, that if the leases and goods and chattels
Page 4 of are sold as a whole, Gilbert’s mortgage shall be “ paid out of the
Ui proceeds of said sale, and not paid into Court.”

That the Receiver is *‘ authorised to pay the mortgage debt, ete.,
of Henry L, Wilson, before the proceeds are paid into Court.”

[1]
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abstract.

Further, that ¢ the proceeds of said sale of said goods and chattels,
after the payment of such liens as are undisputed, and such demands
and Zabilities against said McCardle house, as i has been, or may be
necessary to incur and pay, in order to keep said house in operation,”
shall bo paid into Court.

The petition presented upon the basis of the stipulation is sworn
to May 21st, and recites that the stipulation “ %as been signed by
some and approved by others” of the parties interested in the mort-
gages.

So far then—as to Wilson’s claim, Gilbert’s mortgage—the
leases and fixtures having been sold together, the undisputed liens
and the expenses necessary in order to keep the house in operation,
the sum3 appropriated to these objects, were never designed to be
paid into Court, as subject to its supervision or direction ; the parties
themselves, competent to act, made the appropriation of the proceeds
of sale to that extent—and to such extent Hooper was their agent not
Receiver or officer of the Court—an agent with undisputable discre-
tion of opinion, as to the necessity of the expenditures *“in order to
keep the house in operation.”

Tooper kad no right to close the house prior to the sale, no matter
what expense the keeping it in operation involved.

Its ordinary routine was not to be interrupted, and he would have
been guilty of a breach of trust, had he closed it earlier.

The terms of the stipulation were distinct and explicit on this
point.

1t is equally apparent, that the intervention of the Court, was
only contemplated as necessary to adjust the disputed liens. Had
all parties agreed upon the validity and order of priority of the liens,
no Receiver would ever have been appointed by the Court—the stip-
ulation would have specified the agent to sell, and the mode of distri-
buting the prcceeds. The original bill contains no prayer for a

.

Receiver.

A dispute about the validity and effect of the mortgages, rendered
it advisable to have a Receiver appointed, to distribute the balance
remaining, and which by the terms of the stipulation, was to be paid
into ‘Court, according to the direction of the Court.

We should like to learnfrom our adversary, under what specific
head of equity jurisprudence, the Chancery Court is invoked to exam-

(21



ine into the mode of the discharge of discretionary power by a private
agent, as to disbursements of funds which, by express agreement of
parties, were never to be paid into said Court.

Again—treating Hooper in the strongest view against him, asa
trustee vested by the terms of the order of the Court incorporating
the stipulation, with a discretion as to the expenditures necessary
to keep the “house in operation.”

‘What is the character of that discretion, and how far is it subject
to the control of the Court, passing such order ?

The phraseology of the stipulation by legal construction, would
thus read, such sums as in his Mr. Hooper’s judgment and opinion,
it has been or may be necessary, .

It is a discretion as to matter of opinion, not a judgment on facts ;
though even if construed to be the latter, it would not, it is respectfully
submitted, avail the defendant in error.

At one time, such distinction was occasionally drawn by English’
Judges, and while they repudiate a right to control a discretion, as
to matter of opinion, reserved the right of supervising a judg-
ment upon “ matters of fact,” such was the ruling in Mainwing vs,
Gower, 2 Vesey 87. Hill in commenting upon this and a similar case
thus observes : “ And the current of the more recent authorities ren-
ders it very doubtful whether the case in question would meet with a
similar decision at the present day. At all events, it would be found
extremely difficult to make any practical application of this distinc-
tion between matters of fact and those of mere judgment and opinion,
and it remains yet to be seen whether this distinction would meet
with the sanction of the Judges at the present time.” Hill on Trus-
tees, 3d Am. Edition p. 488.

To show the ruling of modern Courts upon this supposed distinc-
tion between mere opinion and judgment oz facts, the Court are re-
ferred to the case of Barnar vs. Storm, 1 Sand. Chan. R. 359, cited in
the points filed.

This was a bill to fix the construction of a will, the testator directed
the bulk of his estate, to be sold by his executors, * at such time and
upon such terms, etc., as in their judgment should be most condu-
cive to preserve the interest of all concerned,” “ifan equal valid sat-

isfactory division thereof in paré orin whole could not otherwise be
made.”

(3]
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“The testimony showed that a partition could not be made, but
the Court say, “ no declaration to that effect can control the exercise
of the discretion of the executors, as to the execution of the power of
sale” They held this discretion extended to the determination
whether such partition, as was contemplated by the will, could be
made—a clear case of a “ judgment upon facts,” and proceed—*a valid
partition could only be made by agreement of competent parties, or
a Court having jurisdiction” and adverting to the use of certain words
in the will, proceed—* It is evident the testator did not contemplate
aresort to the Court, to determine whether the contingency had occur-
red in which the executors were empowered to sell” The terms of
the will, excluding a reference to a Court, were not stronger or more

/

emphatic, than the explicit language of the stipulation. The amount /

necessary, in the judgment of the Receiver, to be expended for the uses
of the hotel, etc., were not to be brought under the supervision of the
Court. Ifin the case cited, the terms of the will were deemed suffi-
cient to exclude the jurisdiction of the Court, over the exercise of the
power to sell, the terms of the stipulation are equally potent to
exclude it from judgment of the necessity of expense actually incur-
red for the specific object by the Receiver.

This decree is quoted with approval in Arnold vs. Gilbert, 3rd Sand.
Ch. Reports p. 556.

An equally strong case will be found in 3 De Gex & Small,—4¢-
torney General vs. Mosely, 398-403. In 3 Maddoc 208, French
"vs. Dawidson, et al, the Court gave a construction to the terms
of the power, directly analogous to the case submitted, defining
the discretion conveyed by the use of words computing an exercise of
Judgment. Thus, the words of the codicil, provided for the payment
of an annuity out of a certain fund by his executors, * Unless cir-
cumstances should render it unrecessary, inexpedient and impractica-
ble.” A bill was filed to enforce the payment of the annuity. The
complainant was proved to be in distressed circumstances, and without
any property. It was contended for complainant, that the executors
were to continue the annuity, unless it was unnecessary, inexpedient
and impracticable ; it is necessary and expedient, because the plain-
tiff has no other means of support ; it is not impracticable, because
the executors admit assets. The executors assign no reason for with-
drawing this annuity. The Court will not say, they have an absolute
discontinuing authority, unless compelled by the terms of the will, as
such an authority would be subject to great abuse.”

The Court ruled-—“ The executors are to exercise the authority,

[4]
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unless circumstances shall render it unnecessary, inexpedient and
impracticable, by which must be meant,” shall in their opinion render
it unnecessary, inexpedient and impracticable. If ¢they had distinctly
stated in their answer, that they had not made the payment, because
using their best discretion upon the subject, ¢key had come to a con-
clueion, that circumstances had rendered the payment unnecessay,
inexpedient and unpracticable, a Court of equity could not have
contested their judgment, unless it appears they had acted mala fide.
Construe the stipulation by the reasoning of this case, and it is clear,
the Court cannot assume to control, what Hooper, in his opinion and
judgment, deemed necessary to incur and pay, “in order to keep the
house in operation.” No mala fides being charged in any bill or
other proceeding, and, unquestionally, no such fault established by
proof.

In this case, a discretion is vested, not by order of a Court in regu-
lar course of hostile litigation, but by agreement of parties.

‘What, treating Hooper, as Trustee, by such appointment, is the
rule as to the revisory power of the Court and the basis of its execu-
tion ?

« Ag a Court of equity will not, in general, assume the exercise of
a discretionary power vested in Trustees, so it will not interfere to
control the Trustees, acting bona fide in the exercise of their discre-
tion.”

Hill on Trustees 488, Note 1, on same page, thus lays down the
result of a large number of authorities, collated and cited there, upon
this point, i. e.

« A Court of equity will not interfere with the exercise of a discre-
tionary power, while Trustees are acting in good faith and with or-
dinary prudence.”’

Further upon this point of control, on same marginal page, Hill
88yS

“However, if a trustee is actuated by fraudulent or improper motives
in exercising, or refusing to exercise, his discretionary powers, a Court
of equity, upon proof of improper conduct, interposes its jurisdic-
tion, on a totally different principle ; not for the purpose of exer-
cising the discretion committed to the trustees, but to check or re-
lieve from the consequences of an improper exercise of that discre-
tion,”

[5]



There was no discretion as to keeping the house in operation—that
was mandatory. If the trustee unnecessarily prolonged the time of
sale, it might have been competent for the parties possibly to expe-
dite it. No application for this purpose was made ; no murmur or
complaint uttered ; it was reserved for the ingenuity of the counsel
for Crane to discover, years after the act complained of, that his client
had been injured by such delay.

‘We repeat, there isno controlling power of the Court over the ex-
ercise of a discretion, while good fuith exists. But consider for the
argument, that there was error of judgment upon part of Hooper,
and loss sustained in consequence. We assert, upon clear authority,
that such loss, resulting from mere error and mnot from corrupt mo-
tives,” could not be visited upon the Receiver.

It would be difficult to discover any corrupt motive in delaying the
sale, and consequently the receipt of the proceeds. If, as has been
charged, the Receiver was inclined to speculate upon the trust fund,
it is very evident, that each day’s delay in the sale, postponed the
fulfilment of such purpose.

But in determining the action of a trustee, through whose ignorant,
but not “ corrupt” management, loss has been sustained by the fund,
what is the rule of justice and of law ? This—¢ That if not charge-
able with any wilful default or fraud, he is not held responsible for
loss.”

4 John, Ch. Rep. 628-9.

3 Atkyns, 480. Case of a Receiver.
3 Vesey, 565. Case of an executor.
1 Vesey, Junr. 41.

5 Vesey, 144.

Acting with the best judgment they could form, or on professional
advice, relieved from loss.

Take then any view—say the Court has power to determine what
was necessary to be incurred or paid for keeping the house in opera-
tion—that there was unnecessary delay in the sale, and that loss
resulted—under the proceedings, charging no fraud or corrupt motive,
the Receiver is not responsible.

But we deny that there was error or ignorant misconduct or ex-
travagance. Not one single witness proves any fact of extravagance--
the contrary is clearly established. Not one witness shows—if it had
been, which it was not, discretionary with the Receiver to close the
house, that to close it before the sale, would have been Zess prejudicial
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to the interests of parties concerned, than to keep it in operation even
at a loss.

He was appointed June 12, The private sale was July 18. In the
meantime a public sale, after such timely notice above, and in distant
cities, as would call attention to it, and give an opportunity for prepa-
ration for purchase was had,and $17,500 was bid for it. The parties fail-
ing to comply, a privatesale was resorted to,and realized $500 addition-
al. Nounnecessary time intervened between the appointment and sale.

Was the sum extravagant ? What witness has shown the house
could have been kept in operation for less? The house was at ex-
pense from May until July, over two months—in possession of
Hooper as attorney for the Bank as early as the 1st. of May, when
injunction issued—his pessession was never disturbed, and the stipula-
tion covered expenses, not only from appointment of Receiver but what
had been pecuniarily incurred “in keeping the house in operation.”

$1,800 for liquor during this period is deemed extravagant, indeed
it is altogether denounced ; yet Scanlan says, p. 134, that but for the
bar, the expense would have been far heavier. To keep a hotel in
operation without a bar, might possibly be good and profitable man-
agement in Portland, but would have been a presumptive violation of

trust in Chicago.

The items of payment in May are objected to—the Court will per-
ceive that they consist almost entirely of preferred liens necessary to
be paid to relieve the sale from embarrassment and provided for by

stipulation.

The dates of items in August, are dates of pagment of bills, as ap-
pears by vouchers, contracted during the receivership.

Tt is asserted that the Receiver speculated upon the funds ; the
decree itself refutes the assertion, and the testimony of Gilbert, intro-
duced by defendant, deprives the charge, even of a plausible prefence
for its basis.

Tt is attempted to involve him in a culpable connection with the
purchase of the property by Law.

Law, who was defendant’s witness, proves clearly :

1. That Hooper had no interest until after the sale, and then only

[7]




Page 93 of
Record.

9. That neither Hooper or Law derived any profit from the con-
nection,
Upon the supplemental points, we contend for the adoption of the

report of May 1st. 1857, as the basis corrected by the payment to
Crane of $2,000 in 1856, allowed in the decree.

The Receiver then would be responsible for the balance 2,018.52,
subject to a deduction for commissions, &c.

The balance so ascertained Wwould be liable to the further credit of
the sum paid Oct. 18, 1859, by order of Court, $2,138.52, which, al-
lowing commissions, would leave a balance in favor of Receiver to be
repaid by Crane.

The rate of commissions allowed to Trustees in absence of fixed
rules or statutes, provision is discretionary with the Court, and such
discretion is directed by the labor, care and fidelity of the Trustee—
frequently the analogy to rates allowed executors is observed.

Now take the admission of the decree as the basis of a claim for
highest commissions.

By that decree, Hooper is charged as of 2d June 1856, more than a
month before the maturity of the last instalment with bal-

BI. CI, & aie » cle s 5.0 she s i protesaiol ot P N SR $3,680 32
Deducting com. at 5 per cent.
Now deduct amount of disbursements disallowed,........ 2,564 68
Would 1eave due, . .o« vovveeenncesasassesssamaoscees $1,115 55

Only allowing com. at 5 per cent. ; now deduct additional
commission for promptness in discharge of duties of 5

per cent. in purchase money of 18,000,.- .. cuuvenennse 900 00

Would leave due,.c..eveeneeecnsensearesenscases ... $215 55
And the estate is settled, with exception of this sum, even before
last instalment of purchase money is paid.

Such was his diligence, that it is made matter of complaint in de-
fendant’s brief, that in May 1855, before his appointment as Receiver,
he advanced to the use of the parties interested, out of his own funds -
$2,000. We claim interest on this amount from time of advance,
until July 15th, as money advanced for the use of the cestui que
trust, under the stipulation.

Tonblanque’s equity 444, note referred to in points filed.

Here then, is the singular spectacle of a trust estate almost entire-
1y settled up, before even all the trust funds had been received.

(51



How came then a delay in its final adjustment ? The avaricious
greed of others occasioned it.

The Trustees report of June 2d, 1856, was excepted to—attempts
were thus early made to force the Receiver to pay twice over funds
expended under their sanction and by their direction for “ keeping
the house in operation.” This commenced a litigation over the petty
balance remaining in June, 1856, which has continued ever since.

We have conceded, in the supplemental points, a liability for in-
terest, from the date of the report of May, 1857, which was not ex-
cepted to. We have done this, because we deem it the fecknical duty
of the Receiver to have paid the balance into Court ;. but we are not
prepared to concede, that he is legally thus chargable with interest.
The payment of the balance into ‘Court would have been simply
depositing it in bank—not drawing interest during the litigation.
The fund would not have been increased by such depositing, for no
interest would have accrued upon it. Out of such balance, Hooper
was entitled to the larger share for commissions. Now shall he be
charged interest upon this amount ? If so, to whose benefit should
it enure ? We submit to the Court, that no proof being given that
he has made interest—the fund itself being tied up by litigation not
commenced by him, he acting on the defense throughout—he is not
liable to be charged with any interest. The old strictness upon
this subject has long since been abandoned, and we rely for our
argument upon the authority before referred to in our supplemen-
tal points, 1st. Sandford’s Ch. Reports, p. 404. 1f the properbal-
ance conceded by the report of the date of May 1st. 1857, $2,018.52—
is not liable to interest, (and we claim it should not be under the
peculiar circumstances of the case, the larger part thereof, if not
the whole of said balance being rightfully due to said Receiver for
commissions, &c.,) and the Court should allow us commissions
commensurate with the responsibilities of the trust, and the care and
trouble and extraordinary services arising from the peculiar nature ot
our duties, and interest for the advances made by the Receiver out of
his own private funds, to save the leases from forfeiture and the chat-
tels from distraint, we claim that we have largely overpaid the fund,
and are entitled to a decree for such excess against Jonas H. Crane,
who has been the recipient of it, under the order of the Court below.
We subjoin a statement, showing the amount for which we claim a
decree, in accordance With the views here advanced, and the law and
facts of the case. J. M. 8. CATUSIN,

E. R. HOOPER,
For Plaintiff in Error.

9]



STATEMENT.

A~

REcCEIVER Dr.

To balance due as per supplemental Report of
May 1st. 1857,-c ccmm cmmmmmme cmcc cmmm mmmm mmme omee $4,018 52

Cr.

By Lovejoy’s note, dated Sept. 1856, received by

Crane as Cash—(see decree,)-aeu -cmmcaem-- $2,000 00
By Commissions on sales and interest on sales,

($18,565.00) at 10 per cent.---m-cemamen-- $1,856 50
By interest on $2,017.35 advanced by Receiver,

average 45 days, at 10 per cent..ame aaee---- $25 200
By amount paid into Court, by order of Court

Oct. 18, 1859.camm ccmmcccm ccmm cmmm emee $2,138 00

$6,019 '70

Balance due Receiver as of Oct. 18,1859, -c oo -o----$2,001 18
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