14302

Supreme Court of Illinois

No.

O'Leary

VS.

County of Cook

71641 =27



v j:& }"— :

& iLL!NOlS, .
~ SUPREME COURL,
ﬁ Th11°d Gragg %1 Vis 1011




SUPREME COURT, STATE OF ILLINOIS.

APPEAL FROM THE CIRCUIT COURT OF COOK COUNTY.

‘JOIIN O’LiAry,
Appellant, 1
v8. f POINTS OF APPELLANT.

Tar Counry or Coox,
Appeliee.

1 That the Act of the Legislature, approved February 14th, 1855
(Laws of 1855, p. 483), entitled An Act to Amend an Act entitled An
Aet to Incorporate the Northwestern University, approved January 28,
1851, is in contravention of the 28d section of Art. 8 of the Consti-
tution—which provides that no private or local law shall embrace more
than one subject, and that shall be expressed in the title—in this: that
it embraces two separate and independent subjects—the one of a private
character, viz., the amendment of the corporate powers of the University ;
_the other of a public nature, viz., the prohibition of the sale of liquor
within a given locality under a penalty—two subjects not germain to .
one another, and having no natural or necessary connection with each

other, while only one subject is expressed in the title of the act.

Session’s Laws of 1855, p. 4883.
Constitution, Art. 3, Sec. 23.

2 The second section of the Act prohibits the sale of liquor under a
penalty given to the County, and though affecting a particular locality, it
affects public interests, and applies to all persons. It is, therefore, of a

local, public nature.
Sedgwick on Con. and Stat. Law, p. 33.

Case of Rodgers, 2 Greenleaf, R. 303.
Henridia vs. Ayres, 12 Pick. R. 834.
Pierce vs. Kimball, 9 Greenleaf, 54.

3 The other sections of the Act are manifestly of a private character.

4 The character of an Act is to be determined by its provisions, and not

by its title.
16 New York, 61.
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5 That the object of this section of the Constitution was to place a
restriction on the practice and procedure of the Legislature.

: 4 7 Davis vs. State, 7 Maryland, 151.
Wwalflew v W Sedgwick on Con. and Stat. Law, 567.
[“ha Gt )(tzlf % /Sun Mutual. Ins. Co. vs. Mayor, etc., 4 Selden, 252.
7

;Conner vs. Mayor, etc., 1 Selden, 285.
’ Opin. of Ch. J. Ruggles, 1 Selden, 293.

/‘ /o in. of Justice Foot, 297.
' ;Jme case, 2 Sand. Supr. Ct. R. 361.

% That without this provision in our Constitution, the Act in question
would be valid.
/ 12 Modern, 249.
12 Modern, 613.
Hob. 22T.
Sid. 24.

Sedgwick Con. and Stat. Law, 32.

7 That the object of the section of the Constitution in question was to
prevent the passage of statutes publig in one part and private in another.
s lies v W, q&M“’”‘\ K-Z%f@'\%edgwick Con. and Stat. Law, itf?\.
8 That this section of the Constitution cannot be evaded by declaring
such an Act as the one in question to be a public law.
The Belleville, etc., R. R. Co. vs. Gregory, 15 Il 20.
9 That the Legislature have not the power to absolutely and ut{quali-
fiedly prohibit the sale of any commodity or article of merchandise.

HOPKINS & HIRSHBACH,
Attorneys for Appellant.
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SUPREME COURT OF ILLINOIS,

TEIRD GRAND DIVISION.

APRII. TERM, 1862, AT OTTAWA.

JOHN O’LEARY, Appellant,
28. APPELLEE’S POINTS.
THE COUNTY OF COOK, Appellee.

The question in this case is whether the “act to amend an act, entitled an
act to incorporate the North-western University, approved Jan. 28, 1851, is
obnoxious to that part of the Constitution which provides that “no
private or local law shall embrace more than one subject, and that shall be ex-
pressed in the title, said act containing a prohibition of the sale of spirituous
liquors within four miles o) the location of said University, under penalty of
$25, to be received by the county of Cook.

We suppose the question is to be viewed the same as if this provision was
in the original act to which this is an amendment, the title to which is “An
act to incorporate the North-western University.”

There can be no doubt that the design of the prohibition is to protect the
students of the University and are such as may be connected therewith, for both
the moral and physical influences of bar-rooms, saloons and all other places for
the sale of spirituous liquor, And the court has only to enquire whether such a
precaution is germain to the objects of a University of learning in the neighbor-
hood of a large city like the city of Chicago as this is the word subject, (which
is from Latin subjectus, participle of subjicio to lie »ader), signifies the thing
forming the groundwork. It may contain many particulars which grow out of
it and are germain to it and which if traced back, will lead the mind back to it
as the generic head. For instance, in legislation, the Incorporation of a Bank,
Rail Road, College, &c., is the subject and such particulars as will be subservi-
ent tosuch an incorporation, are germain to it and properly included in the
law. Crabb’s Synonyms, p. 325.

The Belleville R. R, Co, vs. Gregory, 15 Ill. 20.
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The word used in the constitution, “expressed,” is peculiar, and does not
mean_that the “subject” should be stated in so many words in the title of the
bill, but;thatit should be shown forth, made apparent, expressed so that by re:
flection, the mind may grasp it. The constitution does not intend to hold the
legislature to_an accurate nomenclature of all its acts. If we can look through
the words used in the title of the law, and discover the subject, groundwork or
design_of it, and,tbas subject or design appears to be single, that will answer
owever awkwardly it may be expressed, or however many par-

the] constitution, b
germain to the purpose of the law, may be stated, The

ticulars, which are
Belleville &c., R. R. Co. vs. Gregory, 15 Ill. 28.
Pireman's Ban. A. C. vs. Lounsbury 21 111. 511.
Schuyler Co. vs. R. I, & A. R. R. Co. 25 TlI. 181.

Nearly all railroad charters contain penal provisions. The charter of the
Iil. Cent. R. K. Co. is a fair example. The 9th sec. Prov. L. 1851 p. 64 pro-
vides that “If any person shall wilfully spoil, injure, &c., said road, or any part
thereof, or anything belonging thereto, or used in connection with it ge., shall
forfeit to the R. R. Co. treble damages, shall beliable to indictment in the county
in which the oftence may be committed, and pay a fine of from $30 to 8100 to

the use of the people &c.. cr may be imprisoned in the penitentiary, &e.”

"The legislature has seen fit to charter a University of Learning, to be lo-
cated away from the corrupting influences of a large city, where all may send
their sons to be trained and educated for usefulness, and where the first duty of
the teacher is to guard the moral and physical well:being of all placed under his
Can it be said it is not germain to these objects to exclude from their

care.
leading in its train all vices, and more insidi-
ous and deadly in its influences than all other vices that tempt the youth?

HURD BOOTH & POTTER,
Att'ys for Appellce.
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SUPREME COURT, STATE OF ILLINOIS.

APPEAL FROM THE CIRCUIT COURT OF COOXK COUNTY.

Joun O’LrARry, ]
Appellant,
s, ‘ POINTS OF APPELLANT.
Tur County oF CooOK,
Appellee. {

1 That the Act of the Legislature, approved February 14th, 1855
(Laws of 1853, p. 483), entitled An Act to Amend an Act entitled An
Aect to Incorporate the Northwestern University, approved January 28,
1851, is in contravention of the 23d section of Art. 3 of the Consti-
tution—which provides that no private or local law shall embrace more
than one subject, and that shall be expressed in the title—in this: that
it embraces two separate and independent subjects—the one of a private
character, viz., the amendment of the corporate powers of the Univeréity;
the other of a public nature, viz., the prohibition of the sale of liquor
within a given locality under a penalty—two subjects not germain to
one another, and having no natural or necessary connection with each

other, while only one subject is expressed in the title of the act.

Session’s Laws of 1855, p. 488. .
Constitution, Art. 3, Sec. 23.

9 The second section of the Act prohibits the sale of liquor under a
penalty given to the County, and though affecting a particular locality, it
affects public interests, and applies to all persons. It is, therefore, of a

local, public nature.
Sedgwick on Con. and Stat. Law, p. 38.

Case of Rodgers, 2 Greenleaf, R. 303.
Henridia vs. Ayres, 12 Pick. R. 834.
Pierce vs. Kimball, 9 Greenleaf, 54.

38 The other sections of the Act are manifestly of a private character.

4 . The character of an Act is to be determined by its provisions, and not

by its title. .
16 New York, 61.
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5 That the object of this section of the Constitution’ was to place a
restriction on the practice and procedure of the Legislature.
7 Davis vs. State, T Maryland, 151.
/Sedgwick on Con. and Stat. Law, 567.
Sun Mutual Ins. Co. vs. Mayor, etc., 4 Selden, 252
# Conner vs. Mayor, etc., 1 Selden, 285.

‘Opin. of Ch. J. Ruggles, 1 Selden, 293.
'4 Ao Q‘M v &M/ , 5
Opin. of Justice Foot, 297.

Qe (-2 %
o (5 7 Same case, 2 Sand. Supr. Ct. R.-361.

-6 /That \Vlthout/.l;plovision in our Constitution, the Act in question

would be valid.
12 Modern, 249.

12 Modern, 613.

Hob. 227.
Sid. 24.
Sedgwick Con. and Stat. Law, 32.
7 That the object of the section of the Constitution in question was to

prevent the passage of statutes public in one part and private in another.
Wothiee v CalSue, i Qe R, 2.G8 €LY i Sedgwick Con. and Stat. Law,-567.
8 That this section of the Constitution cannot be evaded by declaring
such an Act as the one in question to be a public law.
The Belleville, etc., R. R. Co. vs. Gregory, 15 Il 20
9 That the Legislature have not the power to absolutely and unquali-
fiedly prohibit the sale of gny commodity or article of merchandise.

HOPKINS & HIRSHBACH,
Attorneys for Appellant.
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SUPREME COURT, STATE OF ILLINOIS.

APPEAL FROM THE CIRCUIT COURT OF COOK COUNTY.

JouN O’LBARY, 1
Appellant,
8 J‘ POINTS OF APPELLANT.

Tu, COUNTY. or Coox,

Appellee.
1 That the Act of the Legislature, approved February 14th, 18556
(Laws of 1855, p. 483), entitled An Act to Amend an Aect entitled An
~Aect to Incorporate the Northwestern University, approved January 28,
1851, is in contravention of the 23d section of Art. 8 of the Consti-
tution—which provides that no private or local law shall embrace more
than one subject, and that shall be expressed in the title—in this: that
it embraces two separate and independent subjects—the one of a private
character, viz., the amendment of the corporate powers of the University ;
the other of a public nature, viz., the prohibition of the sale of liquor
within a given locality under a penalty—two subjects not gel'main to
one another, and having no natural or necessary connection with each

other, while only one subject is expressed in the title of the act.

Session’s Laws of 1855, p. 4883.
Constitution, Art. 8, Sec. 23.

9 The second section of the Act prohibits the sale of liquor under a
penalty given to the County, and though affecting a particular locality, it
affects public interests, and applies to all persons. It is, therefore, of a

local, public nature.
Sedgwick on Con. and Stat. Law, p. 33.

Case of Rodgers, 2 Greenleaf, R. 303.
Henridia vs. Ayres, 12 Pick. R. 334.
Pierce vs. Kimball, 9 Greenleaf, 54.

3 The other sections of the Act are manifestiy of a private character.

4 The character of an Act is to be determined by its provisions, and not

by its title.
16 New York, 61.
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5 That the object of this section of the Constitution was to place a
restriction on the practice and procedure of the Legislature.
Davis vs. State, 7T Maryland, 151.
W&,@{“’L Y Colbwett Sedgwick on Con. and )Stut. Law, 567.
l—{ Qe 124 2[/@ Sun Mutual Ins. Co. vs. Mayor, etc., 4 Selden, 252.
Conner vs. Mayor, etc., 1 Selden, 285.
* Opin. of Ch. J. Ruggles, 1 Selden, 293.
Opin. of Justice Foot, 297.
Same case, 2 Sand. Supr. Ct. R. 361.

6 That without this provision in our Constitution, the Act in question

would be valid.
12 Modern, 249.

12 Modern, 6138.

Hob. 221.

Sid. 24.

Sedgwick Con. and Stat. Law, 32.

7 That the object of the section of the Constitution in question was to
prevent the passage of statutes pubhc in one part and private in another.
Wallee « Mww/ L) Quannre 2, ')_CI 5’ Sedcr\nck Con. and Stat. Law, 67
8 That this section of the Constitution cannot be evaded by declaring
such an Act as the one in question to be a public law.
The Belleville, etc., R. R. Co. vs. Gregory, 15 Ill. 20.
9 That the Legislature have not the power to absolutely and unquali-
fiedly prohibit the sale of any commodity or article of merchandise.

HOPKINS & HIRSHBACH,
Attorneys for Appellant.
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SUPREME COURT, STATE OF ILLINOIS.

APPEAL FROM THE CIRCUIT COURT OF COOK COUNTY.

JouxN O’LEary,
Appellant,

vs. A BISTTTR AX@ETRE
THE CouNtY OF CoOK,
Appellee.

This action was brought by the County of Cook against John
O’Leary, to recover the penalty prescribed by the second section of an Act
of the Legislature of the State of Illinois, approved February 14th, 1855,
entitled An Act to Amend an Act entitled An Act to Incorporate the
Northwestern University, approved January 28, 1851, for selling liquor
within four miles of the location of the said Northwestern University, in

violation of the said section.

1 The action was commenced and tried before a Justice of the Peace
9in said Cook County; and upon the trial before the Justice, judgment
8 was rendered in favor of the said County of Cook, for the sum of $25

and costs.

4 From which judgment the said John O’Leary appealed to the Circuit
Court of said Cook County.

9 That the cause came on to trial before the Hon. George Manierre,
Judge of the said Circuit Court of Cook County, without a jury, on the
80th-day of January, 1862, and was submitted to the Court upon the

11 following facts agreed upon by the Counsel for the respective parties :

¢ That the Northwestern University, mentioned in the act entitled an
‘“ Act to amend an act entitled an Act to Incorporate the Northwestern
¢ University, approved January 28th, 1851, is located in the town of

¢ Evanston, in Cook County, Illinois.
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“That the said O’Leary did, within one month previous to the
“bringing of this suit, sell to one Mortimer Russell spirituous liquor at this
‘ defendant’s house, within two miles of the location of said University, in

“ violation of said Act.

“That a portion of the towns of Niles and New Trier are included

¢within the distance of four miles from the location of said University.

“That all facts necessary to maintain the action under said law are
“admitted by O’Leary, he only reserving to himself the right to insist that

““the said law is unconstitutional.”

12 This was all the evidence in the cause, the proof of the Act being
18 waived; and thereupon the Court found for the plaintiff below, for $25

and cOsts.

Thereupon the appellant took an appeal to this Court, and assigns

for error the following ground:

That the Court erred in deciding said cause in favor.of the plaintiff

below, the said law being unconstitutional.
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SUPREME COURT, STATE OF ILLINOIS.

APPEAL FROM THE CIRCUIT COURT OF COOK COUNTY.

JouN O’LEaRY,
Appellant,

vs. ABSTRACT.
TrE Couxty oF CooOK,
Appellee.

This action was brought by the County of Cook against John
O’Leary, to recover the penalty prescribed by the second section of an Act
of the Legislature of the State of Illinois, approved February 14th, 1855,
entitled An Act to Amend an Act entitled An Act to Incorporate the
Northwestern University, approved January 28, 1851, for selling liquor
within four miles of the location of the said Northwestern University, in

violation of the said section.

1 The action was commenced and tried before a Justice of the Peace
2in said Cook County; and upon the trial before the Justice, judgment
8 was rendered in favor of the said County of Cook, for the sum of $25

and costs.

4 From which judgment the said John O’Leary appealed to the Circuit
Court of said Cook County.

9 That the cause came on to trial before the Hon. George Manierre,
Judge of the said Circuit Court of Cook County, without a jury, on the
30th day of January, 1862, and was submitted to the Court upon the

11 following facts agreed upon by the Counsel for the respective parties :

¢ That the Northwestern University, mentioned in the act entitled an
¢ Act to amend an act entitled an Act to Incorporate the Northwestern
" «University, approved January 28th, 1851, is located in the town of

¢ Evanston, in Cook County, Illinois.



2
“That the said O'Leary did, within one month previous to the
“bringing of this suit, sell to one Mortimer Russell spirituous liquor at this
¢ defendant’s house, within two miles of the location of said University, in

¢ violation of said Act,

“That a portion of the towns of Niles and New Trier are included

¢ yvithin the distance of four miles from the location of said University.

“That all facts necessary to maintain the action under said law are
¢«admitted by O'Leary, he only reserving to himself the right to insist that

¢ the said law is unconstitutional.”

12 This was all the evidence in the cause, the proof of the Act being
13 waived; and thercupon the Court found for the plaintiff below, for $25
and costs.
Thereupon the appellant took an appeal to this Court, and assigns
for error the following ground :

That the Court erred in deciding said cause in favor of the plaintiff

below, the said law being unconstitutional.
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SUPREME COURT, STATE OF ILLINOIS.

APPEAL FROM THE CIRCUIT COURT OF COOK COUNTY.

JonN O’LEary,
Appellant,

vs. ABSTRACT.
THE County or CooOK,
Appellec.

'i‘his action was brought by the County of Cook against John
O’Leary, to recover the penalty prescribed by the second section of an-Act
of the Legislature of the State of Illinois, approved February 14th, 1855,
entitled An Act to Amend an Act entitled An Act to Incorporate the
Northwestern University, approved January 28, 1851, for selling liquor
within four miles of the location of the said Northwestern University, in

violation of the said section:

1l The action was commenced and tried before a Justice of the Peace
2in said Cook County; and upon the trial before the Justice, judgment
3 was rendered in favor of the said County of Cook, for the sum of $25

and costs.

4 From which judgment the said John O’Leary appealed to the Circuit
Court of said Cook County. '

9 That the cause came on to trial before the Hon. George Manierre,
Judge of the said Circuit Court of Cook County, without a jury, on the
30th day of January, 1862, and was submitted to the Court upon the

11 following facts agreed upon by the Counsel for the respective parties :

“That the Northwestern University, mentioned in the act entitled an
¢ Act to amend an act entitled an Act to Incorporate the Northwestern
¢ University, approved January 28th, 1851, is located in the town of

¢ Evanston, in Cook County, Illinois.
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“That the said O’Leary did, within one month previous to the
“bringing of this suit, sell to one Mortimer Russell spirituous liquor at this
¢ defendant’s house, within two miles of the location of said University, in

‘“ violation of said Act,

“That a portion of the towns of Niles and New Trier are included

““within the distance of four miles from the location of said University.

“That all facts necessary to maintain the action under said law are
“admitted by O’Leary, he only reserving to himself the right to insist that

“the said law is unconstitutional.”

12 This was all the evidence in the cause, the proof of the Act being
18 waived ; and thereupon the Court found for the plaintiff below, for $25
and costs.
Thereupon the appellant took an appeal to this Court, and assigns
for error the following ground :

That the Court erred in deciding said cause in favor of the plaintiff

below, the said law being unconstitutional.
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SUPREME COURT, STATE OF ILLINOIS.

APPEAL FROM THE CIRCUIT COURT OF COOK COUNTY.

JouN O’LEARY,
Appellant,

vs. ABSTRACT.
TrE County oF CoOK,
Appellee.

This action was brought by the County of Cook against John
0’Leary, to recover the penalty prescribed by the second section of an Act
of the Legislature of the State of Illinois, approved February 14th, 1855,
entitled An Act to Amend an Act entitled An Act to Incorporate the
Northwestern University, approved January 28, 1851, for selling liquor
within four miles of the location of the said Northwestern University, in

violation of the said section.

1 The action was commenced and tried before a Justice of the Peace
9 in said Cook County; and upon the trial before the Justice, judgment
8 was rendered in favor of the said County of Cook, for the sum of $25

and costs.

4 From which judgment the said John O’Leary appealed to the Circuit
Court of said Cook County.

9 That the cause came on to trial before the Hon. George Manierre,
Judge of the said Circuit Court of Cook County, without a jury, on the
80th day of January, 1862, and was submitted to the Court upon the

11 following facts agreed upon by the Counsel for the respective parties :

¢« That the Northwestern University, mentioned in the act entitled an
« Act to amend an act entitled an Act to Incorporate the Northwestern
¢« University, approved January 28th, 1851, is located in the town of

¢ Byanston, in Cook County, Illinois.
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“That the said O'Leary did, within one month previous to the
“bringing of this suit, sell to one Mortimer Russell spirituous liquor at this
¢ defendant’s house, within two miles of the location of said University, in

“ violation of said Act.

“That a portion of the towns of Niles and New Trier are included

“within the distance of four miles from the location of said University.

“That all facts necessary to maintain the action under said law are
“admitted by O’Leary, he only reserving to himself the right to insist that

‘“the said law is unconstitutional.”

12 This was all the evidence in the cause, the proof of the -Act being
13 waived ; and thereupon the Court found for the plaintiff below, for $25

and costs.

Thereupon the appellant took an appeal to this Court, and assigns

for error the following ground:

That the Court erred in deciding said cause in favor of the plaintiff

_ below, the said law being unconstitutional.
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