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HENRY KEECH, Plaintiff in Error, ) SUPREME COURT AT OTTAWA,
V8. Arrir Trra, 1859.
THE PEOPLE, Defendants in Error.

ABSTRACT OF ARGUMENT OF PLAINTIFF IN ERROR, AND AvTtHORITIES CITED,

Certain inhabitants of Medina and Radnor petitioned the Highway Commis-
sioners of said towns to lay out a highway upon the line between said towns.

On the 14th day of December, 1852, Commissioners made an order refusing to
lay said road, which was filed in the clerks’ offices of said towns on same day.

On the 20th December, 1852, an appeal was taken to Church, Yocum and
Stringer, then Supervisors.

On the 25th day of January, 1853, Supervisors met and made an order dismiss-
ing the appel for informality therein, intending the same to be a final termina-
tion of the matter, and dispersed without day, which order was duly filed in the
clerl:s” offices of said towns.  Some four weeks afterwards, at the request of Ilar-
vey Stillman said Supervisors met at his house and adjourned to meet at the same
place on the 11th of April, 1853, and on that day met, and two of said Supervisors
rescinded the previous order, and associated Dimon with them, and the three
made an order laying the road, which was also filed in said clerks’ oftices.

Detendant below is indicted for obstructing this road.

The road never was open and used by the public even for an hour, consequently
there was no user or dedication.

1. The court below permitted improper evidence to go to the jury on part of the
people.

1st. The second road petition offered was wrongly admitted in evidence, because
it describes a road passing over other and different lands from the first petition
given in evidence, and is apparently a different road.

9d. The order of Supervisors made April 11, 1853, rescinding order of Janu-
ary 25th, 1853, was wrongly admitted in evidence, because only two of said Super-
visors ncted in making the same. Powers of a public nature must be performed
by all in whom they are vested, or all must be present and acting.

3d. The order of April 11, 1853, laying the said road, was wrongly admitted in
evidence. But this point arises upon the instructions of the court, and will there
be discussed.

IL  The court below gave improper instructions on part of people.

People’s first instruction is erroneous, because it places the guilt or innocence
of defendant below upon the sole question whether the road was opened or not,
without regard to the legality of any of the proceedings for laying the same.

III The court below refused proper instructions-asked by defendant below.
1st. Defendant’s second instruction was improperly refused
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Roads laid ont upon town lines must be divided into sections by lhe Ilighway
Commissioners of the respective towns, and allotted by sections to such towns,
and such-allotment filed in the town clerks’ offices.

Sec. 237, 23% and 239, page 1166, Purple’s Statute.

Each of such towns has exclusive jurisdiction to open and keep in repair the
sections so allotted to it, and no right to open or meddle with sections not allotted
to it.

Sec. 239, page 1166, Purple’s Statute.

2d. Defendant’s third instruction is but an application of the statutes above
cited to the case on trial, and was improperly refused.

3d. Defendant’s fourth instruction was wrongly refused. The law requires that
roads laid by Supervisors on appeal shall be opened by Highway Commissioners,
in same manner as roads laid by them.

Sec. 232, page 1165, Purple’s Statute.

The opening of a road in the manner provided by law is an essential step in the
process of converting private property to public use, and until that is done it still
remains private property, and there is no road.

The essential nature of this step is contemplated by our statute, which provides
that unless roads be opened within five years they shall be deemed vacated.

Sec 287, page 1173, Purple’s Statute.

The statutes already cited require separate parts of the said road to be allotted
by the Hlghway Commissioners to the towns of Radnor and Medina, and give to
each town the exclusive right to open and keep in repair su-h portion as is allot-
ted to it. Consequently Radnor had no right to open any portion not allotted to it.

4th. Defendant’s fifth instruction was wrongly refused, for reasons above stated,
and because by sections 241 and 242, page 1166, Purple’s Stat., defendant is en-
titled to 60 davs notice to remove his fences. Said notice must come from the
Highway Commissioners:of the town having a right to open the road, and unotice
from town not having such right is void.

5th. Detfendant’s 13th instruction was wrongly refused. Roads npon town line
can he opened only by joint action of Commissioners of such towns, allotting the
same for that purpose.

6th. Defendant’s 14th instruction was improperly refused. First, Supervisors
met January 25th, 1853, and took cognizance of and made a final order and de-
termination dismissing the said appeal for informality in the same, then adjonrned
without day. The tribunal is created only for a specific purpose. It comes into
existence with the appeal and expires with the determination ot it, and cannot re-
vive itself upon the suggestion of parties and reverse former proceedings and
make new ones.

Second, the Supervisors had a right to dismiss the appeal. This position docs
not conflict with the decision in Beadles vs. Smith, 15 TIl. 326. There the Super-
visors were required to proceed to determine a case of which they had refused to
take cognizance, Here they took cognizance of and finally determined the ap-
peal by dismissing it. While the Supervisors should not entertain technical ol-
jections, still they must certainly have the power of determining whether an ap-



peal is properly pending before them, and of dismissing it if it is not. See note
to Hain’s Compilation of Township Organization Laws, edition of 1857.) - Many
cases may arise where they cannot do otherwise than dismiss the appéi\l. " They
must have power to dismiss the appeal for informality therein, otherwise any or
all the requirements of the statute in relation to what the appeal shall ¢-ntain may
be omitted. In this case there was in the appeal a fatal non-compliance with the

statute, in not stating the date of the filing of the order appealed from. Sec. 225,

page 1164, Purple’s Stat. By this statcment alone can it appear that the appeal
was taken in season to give the supervisors jurisdiction. Jurisdiction must appear

on the face of the proceedings of tribunals of limited jurisdiction.

Third, the order dismissing the appeal never was rescinded, but is still in force,

Fourth, There was no legal notice ot said meeting of supervisors, on 11th of
April, 1853. None of the petitioners were notified.

7th. Detendants last instructic n, marked 12, should Lave becn given as asked,

First. Because if said supervisors conld legally meet at all on the 11th of April,
1853, for further action, it must be upon e same notice provided by law for their
former meeting.

Second. Because there is no legal presumption that the adverse party has legal
notice of the pendancy of proceedings against him. Notice is essential to the va-
lidity of the proceedings, and must appear.

Third. Because when Supervisors have met once in pursuance of due notice,
and made what they and all parties considered a final determination of the appeal,
it they afterwards meet and take different action, there is no presumption of law
that due notice was given of said second meeting.

1v. The verdict of the jury should have been set aside as contrary to law and evi-
dence.

1st. Because the evidence has no reference to the obstruction laid in the indict-
ment. The indictment alleges that the defendant erected an obstruction situated
on the S. half of N. E. quarter of sec. 12, township 10 N., range 7 E., and the S,
half of N. W. quarter of sec. 7, township 10 N., range 8 1. The testimony is
oxplicit, and shows an obstruction only on the first named of these tracts. Prov-
ing an obstruction on one tract of land does not support an indictment fcr an ob-
struction charged to be on two scparate tracts, situated it two difterent townships.

9d. Said road never was opened. Defendant could not be found guilty of ob-
structing a road which was never opened.

3d. There was never any allotment of the said road between said towns au-
thorizing them to open it, consequently there was no highway.

4th. The said road was never legally laid out.

5th. Defendant was by law entitled to 60 days' notice to remove his fences.
The only notice received by him was from the Highway Commissioners of Rad-
nor, which was null and void, because said town had no jurisdiction to open or
remove fences upon that portion ot the road.

The court below should have granted a new trial for.all the reasons aforesaid.

Sy «  H. B. HOPKINS,
Attorney for Plaintiff' in Error.



No indictnrent lies for the offences of' which the defendant is found
guilty.

This is an indictment under the 134th sec. of crimial code of Revised
stat. (Purple’s stat. sec. 145, page 385,) which was repealed prior to the
finding of said indictment.

The 134th sec. of criminal code is repealed, by implication, by the 16th
sec. of ch. 93, Revised statute, entitled “Roads, " being subsequent
legislation upon the same subject providing a different penalty and differ-
ent mode of recovery. This repeals former law.

Rex vs Carter, 4th Burrow’s Rep 2026;
Dwarris on statutes, 674 ;

Buckallew vs Ackerman, 3 [Talstead, 48 :
Smith vs State, 1 Stewart, 506 ;

Eely vs Thompson, 84 A. K. Marshall, 70 ;
State vs Maze, 6 Humphrey’s Rep. 1T;
Leighton vs Walker, 9 New Hampshire, 59 ;
Hamilton vs Benston, 1 English, 24 ;

Goram vs Lucker, 6, B. Monroe, 146;

State vs Muskingums, 2 Indiana Rep. 440;
Nichols vs Squire, 5 Pickering, 168 ;
Commonyealth vs Kimbal, 21 Pickering 176.

Leges posteriores priores contrarius abrogant.

The 38th scc. of chap. 93, Rev. stat., is a transript of the 80th sec. of
act of 1841 ¢ concerning Roads,” and is held to repeal so muck 92d ch.
Rev. Statute entitled “ Right of Way,” as is inconsistant therewith, Coun-
ty of Sangamon vs Brown, 18 Ill., 207. The 16th sec of ch. 93, Rev.
statute (page 1043, Purple’s statute) is a transcript of sec. 8 of law of
1841; “concerning Roads,” consequently repeals so much of criminal
code as is inconsistent therewith. ;

By the law of 1841, Defendant could not be indicted for obstructing
highways or continuing obstruction, Farris vs Ward, 4th Gil., 510.

The 1st sec. of act of 1852, page 1057, sec. 83, Purple’s statute, pro-
vides for indictments in case of obstruction of roads, but not for. contrary
obstruction.

Obstructing road and continuing obstruction are separate and distinct
offences, Crosby vs Gibbs, 10 IIL., 309.
The conviction is both for obstructing and continuing the obstruction,
and is, therefore, illegal. :
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HENRY KEECH, ERROR TO PEORIA.
Plaintiff in Error,
3. SurPrREME CourT AT OTITAWA.
THE PEOPLE OF THE STATE OF
ILLINOIS, APRIL TERM, A. D. 1859.

Defendants in Error.

Indictment found by Grand Jury September, 1858, presenting that Henry
Keech, on 7Tth of September, 1857, built a fence across a public road running north
and south on the east line of township 10 N., R. 7 E. of 4th principal meridian,
commencing at north-east corner of said township and terminating in the Prince-
ville and Mt. Hawley road: said fence being on south half of north-east quarter of
section 12, in said township, and south half of north-west quarter ot section 7, in
township 10 north, 8 east of fourth principal meridian.

Also a second count presenting that said Keech continued the said obstruction
from the said 7th September until the finding of said indictment.

Indictment properly endorsed.

Capias duly issued, served and returned. September Term, 1858, plea of “Not
Guilty” entered and continued. Tried before Powell, Judge, and Jury, February
Term, 1869. Jury found verdict of “ Guilty.”

Defendant entered motion for new trial for reasons tiled, and motion overruled.

Judgment of Court fining Keech $1.00 and costs, and ordering road to be
opened by Sheriff.

The Bill of Exceptions is briefly abstracted as follows:

On part of The People John C. Yates, being sworn, said he was acquainted
with said road; that the same commenced at the north line of Radnor and Medina
townships, where they corner with Akron and Hallock ; runs south on the line
between Radnor and Medina, and terminates in the Princeville and Mt. Hawley
road. The north half mile of this road is part of an old road traveled before thix
one was laid, and has been open 6 or 7 years. Defendant’s obstruction is on south
half of north-east of 12 in Radnor 1 1-2 mile south of north end of road. Defend-
ant owns an “80” lying eighty rods on said road, and his north fence and south
fence run across that portion of the road which lies in Radunor. Geo. Cramer
owns next 80 north of defendant. Was formerly a gate on land of L. Matthews,
near Cramer’s north-east corner, and bars on defendant’s south line, and some
travel passing through, mostly by the neighbors. Defendant’s fences were built
before the road was laid. Iirst Saturday in September, 1857, I was directed hy
the path master in our road district to remove defendant’s tences from that portion
of the road which is in Radnor, and did so. Defendant put them back, and =o
they remain. Road was open on the Radnor side below defendant’s line. The
upper part of the road has been worked by authorities of Radnor. Don’t know
of its heing worked below the Matthews gate, 80 rods north of defendant’s line.

People then gave in evidence an original road petition from the town clerk’s .
office of Medina, dated June 7, 1858, to highway commissioners of said town,
signed by fourteen persons, praying the laying out of a road from the north-east

-
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corner of Radnor, along the line between said town and Medina, to the Prince-
ville and Mt. Hawley road, over premises owned by Thos. Yates, jr., Wia. Vancil,
-—— Groosback, ~—— Matthews, and west half of south-west of section 7, owner
unknown, the estate of Denman Stillman and the estate of —— Pickles and John
Benjamin and Lorin Wilder.

And an order endorsed thereon refusing to lay the said road, signed by Charles
B. Pierce, Samuel Princehouse, George B. Harlan, and John Jackson, Commis-
sioners of Radnor and Medina. Filed December 14, 1852.

The People then offered in evidence an original petition from the files in the
clerk’s office of Radnor, dated June 7th, 1852, to highway commissioners of the
town of Radnor, signed by eighteen persons praying the location of a road com-
mencing and terminating same as last named, but passing over lands owned by
Wm. Seeley, Thos. Yates, jr., James P. Miller, Geo. I'. Cramer, Henry Keech,
Edward Wilder, Harvey Stillman, Albert Cline, Mrs. Johnson and Mrs. Buxton.

Upon which is an order refusing to lay the said road, signed same as last, filed
December 14, 1852. y

To the giving of which in evidence defendant objected. 'The Court overruled
objection, and defendant excepted.

The People then offered an original paper from the files in the clerk’s oftice of
Radnor, praying an appeal from the decision of said Commissioners to George
Stringer, Wm. W. Church, and Chas. Yocum, Svpervisors of Richwoods, Jubilee
and Milbrook, dated December 20, 1852, signed by Harvey Stillman, Joseph
Yates and Thos. Yates, jr. Iiled June 7, 1853.

The People then gave in evidence an original order, plat and survey of road,
from files in clerk’s office of Medina, and a similar one from clerk’s office of Rad-
nor, signed by Samuel Dimon, Supervisor of Kickapoo, Charles Yocum, Sui)ervi-
sor of Milbrook, and Wm. Church, Supervisor of Jubilee, declaring the said road
to be a public highway four rods wide. i

The People then produced Joseph B. Cramer, who, being sworn, said he was
path master in the road district in which defendant’s land is situated in 1857, and
on the 6th of July in that year gave defendant notice in writing, signed by High-
'way Commissioners of Radnor, to remove his fences in 60 days, and that witness
on 5th of September, 1857, removed the portion of said fences in Radnor, and de-
fendant immediately put the fence back. I measured 2 rods from town liné, and
moved fence that distance. Witness and others under road authorities have done
work on that part of road abuve Matthews’ gate, but not below. Road has never
been worked by public uuthurify on defendant’s land, or on the land of G. W;
Cramer. Posts were set for (x. W. Cramer’s north and south fence within line of
road when it was laid. Said fence was in road in 1857, when I removed Keech’s
fences. I also removed the ends of said (. W.’s east and west fences from the
road, but did not remove his north and south fence. Fence on detendant’s north
line was built in summer of 1857, Road was open thrcugh on the Radnor side
after removing defendant’s tence, except said G. W. Cramer’s north and south
fence.

The People then rested, and defendant gave in evidence an original order from
the files of the clerk’s otlice of Medina, dated January 25th, 1858, and filed the
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26th of Jan. 1858, signed by Wm. W. Church, Supervisor of J ubilee, George J.
Stringer, Supervisor of Richwoods, and Chas. Yocum, Supervisor of Milbrook, dis-
missing the said appeal taken to them for informality. in the same.

Defendaut then produced Chas. Yocum, who, being sworn, said, I am oné of
the persons to whom the said appeal was taken. Was present at meeting of Su-
pervisors on 25th of January, when appeal was dismissed. That dismissal was
intended as a final termination of the appeal, and Supervisors separated with no
intention of meeting again. Three or four weeks afterward Harvey Stillman re-
quested us to meet at his house and take further action. We met and adjourned
till the 11th of April, and that day, no one being present to object, ldid the road.
I was served with notice to attend at said last meeting. Do not know whether
any steps were ever taken to open the road. There were fences along the line of
the road when it was laid. Geo. Stringer became unable to attend on account of
ill health, and Samuel Dimon was substituted.

Phineas Couch, being sworn, said, I was town clerk in Medina in 1852. De-
livered all road papers to my successor. I own an 80 on this road in Medina, ly-
ing-eighty rods on the road one half mile south of its north end. My fences are
on the town line. My east and west fences were built before the road was laid.
North and south fence built since. I never had notice to remove my fence; never
knew of any person in Medina being so notified. The road has never been open
or traveled through- Town of Medina has never taken any steps to open it to my
knowledge. :

Leman Matthews, being sworn, said: Plat shown me marked “A,” is substan-
tially correct. Red line shows the road in question ; blue lines show other roads
black lines indicate boundaries of land owned as marked. The north halt mile of
this road is part of an old road. Next south J oseph Yates owns an 80 lying 160
rods on the road. His north and south fence is several feet in the road. Posts
were set before rpad was laid. G. W. Cramer owns next-80 south, 80 rods on
road. His north and south fence has been in road ever since it was laid. De-
fendant owns next 80 south, 80 rods on road. Has been fenced ever since road
was laid.  The south half mile fenced up by Benjamin within last year. In Me-
dina the road has always been fenced up the greater part of the way. P. Coucli
owns the first 80 south of the north half mile, 80 rods on the road. His north and
south fence is on town line. I own next 80 south, same distance on road. My
east and west fences built to town line before the road was laid.  North and south
fence built on line since. T also own next quarter south, 160 rods on road. My
east and west and north and south fences are on town line, and were before road
was laid. My wife owns the next 80 south, 160 rods on road. Her fences have
been on road ever since it was surveyed. Scholes owns next 80 south. Ilis
fences also stand on or near town line.  Cline owns next quarter and has no fence
on town line. Benjamin owns next quarter; fenced across town line two years
ago. Iis land extends to Princeville and Mt. Hawley road. Road never was
opened or traveled through in Medina. I was never notified to move my fences.
Road authorities of Medina have never taken any steps to open the road, and
have never done any work upon it. My gate and Keecl’s bars were for the ac-
commodation of the neighbors.
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See plat of road, page 29 of record.

On part of cfefemdant, James Mooney said: I was Highway Commissioner of
Medina in 1854. Never knew of any allotment of the road between Radnor and
Medina. Never knew of the road being traveled through, or any attempt to open
it on part of Medina.

On part ot defendant, Charles B. Pierce said: I was Highway Commissioner
of Medina in 1852 and 1853, and signed the order refusing to lay this road. No
steps were taken during said years, nor since to my knowledge, to open said road,
or allot the same between Radnor and Medina. There was when the road was
made, and still is, two and a half or three miles of fence on said road in Medina.
Has never been an open road and never worked by authorities of Medina. Ihad
notice of meeting of Supervisors at which road was laid.

On part of defendant, Walter Mooney said: I am town clerk of Medina. Have
with me all the records and papers in said clerk’s office relating to the road in
question. Witness was then required to produce all of said records and papers,
and produced the same copied in the bill of exceptions, so belonging to said office.

On part of defendant, Phineas R. Wilkinson said: I am town clerk of Radnor;
and forther stated same as last witness, and produced the papers and records here-
in mentioned as belonging in the clerk’s office of Radnor.

Detendant rested.

The People then produced and gave in evidence from the clerk’s oftice of Me-
dina an order signed by William W. Church, Supervisor of Jubilee, and Charles
Yocun, Supervisor of Milbrook, dated April 11th, 1853, reciting a dismissal of
the appeal aforesaid on the 25th of January, 1853, and that upon further delibe-
ration they considered the reasons for said dismissal insufficient, and decided to
take further action in the matter. To which evidence defendant objected. Court
overruled objection, and defendant excepted.

People then produced and gave in evidence from the clerk’s oftice of Radnor an
order dated the 25th of January, 1853, signed by Wm. W. Church, Supervisor of
Jubilee, George J. Stringer, Supervisor of Richwoods, and Charles Yocum, Su-
pervisor of Millbrock, dismissing the before-mentioned appeal, and also an order
deciding to take further action in the matter of the appeal, similar to that last
above-mentioned from the clerk’s office of Medina. _

People then produced and gave in evidence from the clerk’s office of Radnor a
notice dated March 21, 1853, uotitying John Jackson and Geo. Harlan, Commis-
gioners ot Highways ot Radnor, of the aforesaid meeting of Supervisors at the
house of Harvey Stillman, on the 11th of April, 1853, to take further action in re-
lation to said appeal, signed by said Stiilman, and serviee accepted by said Jack-
son and Harlan. ° -

On part of the people, Harvey Stillman said.—1 was present both when Super-
visors dismissed the appeal and laid the road. Highway Comumissioners of Rad-
nor were present at the meeting, the 11th of April, 1853. Commissioners of Me-
dina not present. One person from Medina, Mr. Yates, and several from Radnor
were present. There were fences on the road when it was laid, and some of them
are there yet.

Yates beirig sworn, said €- I gave the notices for the meeting of supervisors at



36

40

40

40 41

41

5

which the road was laid. Gave notice to each of the commissioners of Medina,
but to no other person. But one person from Medina was present when the road
was laid. I was present and am one of the petitioners.

George Harlan, being sworn. said —I was Ilighway Commissioner of Radnor
in 1853. Had notice of the meeting of supervisors at which the road was laid.
Commissioners of Radnor were present. Do mnot know that any person from
Medina was present.

This was all the evidence in the case.

The court then, on part of the people, gave the jury the following instruction.

No. 1. If the jury believe from the evidence that the road in controversy was
opened by the overseer of highways, and that the defendant built a fence across
the same after it was thus opened, as charged in the ihdictment, they should find
the defendant guilty.

The court also, on part of people, gave instructions Nos. 1, 2 and 3, to the giv-
ing of which defendant objected and excepted.

On part of the defendant, court gave the jury instructions Nos. 1, 6, 7, 8, 9, 10
and 11. Defendant thdn asked the court to instruct the jury as follows: No. 2,
Roarls laid out on the line of two towns, must be divided into sections by the
highway commissioners of the respective towns, and allotted te each of the towns
respectively, by sections, and a record of such allotment filed in the town clerk’s
office of the said towns, as required hy sections 238 and 239 of the Township
Organization Act. And when the road is so allotted, cach town has the right to
open and keep in repair the sections allotted to it, and no right to meddle with
sections not allotted to it.

No. 3. The allotment mentioned in the foregoing -instruction should be made
after the road is Jaid out and with reference to it, and be recorded as the statute
provides.

No. 4. The town of Radnor had no right to open or remove fences upon any
part of the road in controversy, except such portion of the same as had been al-
lotted to said town to open and keep in repair, according to the statute in such
case provided. 5

No. 5. The town of Radnor had no legal right to remove fences and open the
road in said town, along the whole length of the line, without some allotment as
the statute provides; authorizing said town to open the same, and had no legal
right to give the notice required by law for the removal of fences, and any such
notice given by them has no legal force, unless the portion of road to which it
refers had been allotted to said town.

No. 13. The court further instructs you that the road in question, it you believe
that it was laid out on the line between the towns of Medina and Radunor, could
not be opened legally except by the commissioners of each town, or at least two
from each town. And unless the road was thus opened, they should find “ Not
guilty.”

No. 14. If the jury believe that the supervisors, to wnom the appeal was taken
from the decision of the highway commissioners met in pursuance ot due notice
for the purpose of trying the said appeal, and then and there dismissed the appeal
for informality in the same, the said supervisors had no right to take further juris-
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diction of the case and make a different determination at a subsequent period.

All of which said instructions, Nos. 2, 3, 4, 5, 13 & 14, the court refused to
give, to which refusal defendant then and there objected and excepted.

Defendant then asked the court to instruct the jury as follows : When an appeal
is taken from the decision of highway commissioners, notice ot the appeal must
be served upon the commissioners and three petitioners, and if the supervisors,
to whom the appeal is taken, dismiss the appeal and disperse or adjourn without
day, and afterwards meet again for further action, the same notice must be given
as is required in the first instance.

And the court refused to give the said instruction as asked, but modified and

save the same as follows: When an appeal is taken from the decision of highway

commissioners, notice of the appeal must be served on all the commissioners and

three of the petitioners. And if the supervisors, to whom the appeal is taken,
dismiss the appeal, and disperse or adjourn without day, and they afterwards
meet and take up the appeal again for further action, notice thereof must be given
of further action by the supervisors, but the presumption of law is, that such no-
tice was given, until the contrary is made to appear.

To which refusal and modification, defendant then and there objected and ex-
cepted.

The jury then rendered a verdiet of guilty.

Defendant then move the court to set aside the said verdiet and for a new trial,
for the following reasons:
1. The verdict is against the law.
2. The verdict is against the evidence.
8. The verdict is against law and evidence. .
4. The verdict is ‘unjust, erroneous and illegal. Also for further reason, that
the court refused proper instructions asked by the defendant, and gave improper
instructions for the plaintiff. Which said motion for a new trial was overruled by
the court, to which the defendant then and there objected and excepted.

PLAINTIFEF ASSIGNS FOR ERROR
1. The court permitted improper evidence to goto the ury on part of the
People.
9. The court erred in giving improper instructions for the People.
3. Court erred in refusing proper instructions for Defendant.
4. The court erred in retusing to set aside said verdict.
5. The court erred in overruling said motion for a new trial.

6. The court erred in rendering judgment upon said verdict.

7. Said judgment should have been for the defendant instead of the plaintift.
H. B. HOPKINS,
. Attorney for Plaintiff in Error.
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