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SUPREME COURT.

SECOND GRAND DIVISION.

ABSTRACTS IN CASES Nos. 71, 72, 73, T4, 75 AND 76,
PREPARED BY THE PLAINTIFEFS FOR THE
ARGUMENTS OF TIHE CASES.

JANUARY TERM, A. D. 1859.

These cases originated in the Circuit Court of Coles county,
being proceedings in Chancery to enforce Mechanics’ Licens.

No. T1.
DAVID V. N. RADCLIFF, et als.

vs.
ALBERT H. PIERCE.

The bill in this case was filed March 13th, 1858.

The complainant claimed a lien for a balance of $103.51, due
for materials furnished in the erection of a hotel building in the
town of Mattoon, in Coles county, during the months of June and
July, 185T.

The bill alleges that the Illinois Central Railroad Co., and the
Terre Haute, Alton and St. Louis Railroad Co. were possessed of
certain rights of way at the intersection of their respective roads,
in Mattoon, the use and occupancy of which rights of way the
railroad companies leased to Morgan Griffin, in March, 1857, for
20 years; that David V. N. Radcliff and Amos Cutter have an
interest in and own, in fee, a portion of block 116 in the town of
Mattoon, the description of which as well as of the rights of way
leased is recited in the final decree herein given.

The bill further alleges that, by virtue of the lcase, Griffin
agreed to erect a large hotel building on the leased premises, to aid
in the erection of which the railroad companies agreed to advance,
jointly, five thousand dollars ; that Amos Cutter and David V. N.
Radecliff had an intevest in the erection of the hotel building from
the time the contract for its erection was made; that Griffin,
though he had some interest in the matter, acted mainly as the
agent of the Companies, Radcliff and Cutter, and on the 30th of
June, 1857, he assigned his interest in the lease to Radcliff and
Cutter, who are still entitled to the possession of the premises.

It is further alleged that Griflin, Radeliff and Cutter imme-

gError to Coles.
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diately after the exccution of the lease, commeneed an.d prose-
cuted, almost to completion, the ercction of the hotel building on
the leased premises, and on that portion of block 116 owned by
Radcliff and Cutter.

The bill alleges some unknown interest of Frederick E. Rad-
cliff in the property, prays his joinder as defendant with the
others, and the sale of the property, &e.

A subpaena in chancery, issued to defendants, and service was
had on the Railroad Companies and Morgan Griffin, on the 17th
of April, 1858, others not found.

The following notice was published six successive weeks, in the
Charleston Courier, commencing March 17th, 1858 :

¢« COLES CIRCUIT COURT, MAY TERM, 1858.

ArBErT H. PIERCE,
vS.
Anos Curter, Davip V. N. RADCLIFF,
MoRGAN GRIFFIN, FREDERICK E. Rap-)Mechanics’ Lien.
CLIFF, ILLINOIs CENTRAL RaA1LroAD Cox.
AND TERRE HAUTE AND ALTON RATLROAD
CoOMPANY.

Affidavit having been filed in my office that Amos Cutter, David
B. N. Radcliff, Frederick E. Radcliff and Morgan Griffin, defend-
ants in the above cause, are non-residents of the state of Illinois,
notice is therefore given to said defendants that a bill in chancery,
to enforce Mechanics’ lien, has been filed in said cause, upon
which subpeena in chancery has been issued, returnable on the
first day of the next term of the Coles Circuit Court, to be holden
in the town of Charleston, on the third Monday in the month of
May next, and that unless they, the said defendants, shall be and
appear at the said time and place and plead answer or demur to
said bill, the allegations therein contained will be taken for con-
fessed by and against them, and a decree entered accordingly.

GEO. W. TEEL, Clerk.”

At the May Term, 1858, an order was made as follows:—
““Now at this day come the parties, as well petitioner as defend-
ants, by their solicitors, and by their agreement it is ordered and
adjudged by the Court that this cause be continued, and that said
petitioner have leave to amend his said petition. And it is further
agreed, on the part of defendants, that all objections arising from
the joinder of parties, plaintifis or defendants, are expressly
waived, &e.”

At the October Term, 1858, the Railrond Companies filed their
Joint answer on the 10th day of the term, in which they deny
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knowledge of the contract stated in the bill ; aver that on the 31st
of March, 1857, they owned the land in the bill mentioned, and
at that date leased the same to Morgan Guiffin; that the sti-
pulations in the lease were not complied with, and that they did,
in conformity with the terms of the lease, on the 1st of January,
A.D. 1858, enter upon the premises and declare the lease for-
feited.

Their answer further denies any rights of the complainant
against them, and asks that their rights be protected.

To this answer the plaintiff filed a general replication.

Also, on the 10th day of the same term a decree saving the
rights of the Railroad Companies was rendered by default, as
for confessed, against the other defendants, none of whom ap-
peared, the property was ordered to be sold, the demands of the
plaintiff and 15 other complainants ordered to be paid out of the
proceeds, and the surplus to be paid over to the Railroad Com-
panies in equal parts.

On the 12th day of the same term the two Radcliffs filed their
motion, supported by affidavits, to sct aside the decree taken by
default, as to them. This motion was denied by the Court, on
the ground that these defendants did appear and consented to the
decree against them.

On the same day Amos Cutter filed his motion, supported by af-
fidavit, to set aside the decree against him, and also exhibited his an-
swer to complainant’s bill.

In his answer Cutter denies any knowledge of the contract sta-
ted in the bill, and states his interest in the premises to be that he
advanced to Griffin about $5,500 as funds for the erection of the
hotel building, which money was used in and about the construc-
tion of the building, and was paid out to mechanics and material
men for libor and materials furnished, and was advanced upon the
express understanding and agreement that Cutter was to be reim-
bursed shortly and secured by a lien upon all the rights and interest
of Guiffin in the premises.

By the bill of particulars filed by Cutter in the cause it appears’

that the money was advanced in the months of April, May, June,
July and August, 185T7.

The answer also states that on the 80th day of June 1858, Grif-
fin assigned his lease to David V. N. Radcliff and Cutter, which
assignment was intended and treated as in the nature of a mort-
gage for the security of the money advanced by Cutter as well as
by David V. N. Radecliff to Griffin.

IIe denies any knowledge of the existence of liens at the time
he advanced the money, but avers that §3,500 of it were advanced
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on the assurance of Griflin and Radeliff that so much would com-
plete the building, and he avers that that amount did cover in and
preserve the building from decay.

e further avers that the assignment was recorded on the 30th
of June, A. D. 1857T; and also that the hotel is erected partly on
Lis own land, being a part of block 116, in the town of Mattoon,
of which land he is owner as in fee of the undivided one half part,
and which was not included in the lease, but is the separate prop-
erty of himself and David V. N. Radcliff, who owns the other moic-
ty. To this answer the plaintiff filed a general replication.

On the 15th day of the same term, Cutter’s motion was heard
and granted, and his answer filed. _

The complainant and the railroad companies appeared at the
same time by their Solicitors, but the Radecliffs and Griffin failing
to make any answer to the bill it was again taken as confessed
against them. And the cause coming on to a hearing at that time
a deerce was rendered sustaining the plaintiff’s claim and ordering
the same to be paid within ten diys andin default of payment a
sale of the premises which are described as follows : —

¢All of block No. 116, in the town of Mattoon, in the county of
Coles and State of Illinois, except a portion of said block, com-
mencing at a point on the North side of said block, where the white
painted store recently built to be.occupied by True, and the Terre
Tlaute, Alton and St. Louis Railroad lands connect on the South-
West side of said store, running along said store to the strect
known as Broadway, thence Westerly along said strcet 69 feet,
thence Northerly parallel with the West side of said store house to
the lands of the said Terre Haute, Alton and St. Louis Railroad
company, thence along said Railroad lands to the place of begin-
ing.

Also 80 much of the right of way of the Illinois Central
Railroad company as lies west of a line drawn west of and thirty-
six feet from the center line of said Railroad, measuring at right
angles to said center line and parallel thereunto, and extending from
the north line of Broadway avenue in the town of Mattoon, to the
Terre Haute, Alton and St. Louis Railroad.

Also all the right of way of the Terre Haute, Alton and St.
Louis Railroad company lying south of a line drawn south of and
twenty feet from the center line of said Railroad measuring at
right angles to said center line, aiso parallel thereunto, extending
from a point thirty-six feet west of the center line of the Illinois
Central Railroad, southwesterly along said Terre Haute, Alton and
St. Louis Railroad 212 feet, measuring on the south line of said
right of way. All the above deseribed tract or pareel of land be-
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ing a part of seetion No. 13, Township No. 12, N. of Range 7 Page.

«,

East.” _
The proceeds were ordered to be applied to the payment of the

complainant’s demand and the demands of 15 other complainants
whose bills were pending in.the same court.

And because it appeared that Cutter had during the building of
the hotel, advanced to Griffin $5,479,50 to aid in the construction,
and that Cutter’s advancing the money was the consideration on
Cutter’s part for the assignment of Griffin’s lease to Cutter and
Radcliff, therefore it was further decreed that the overplus arising
from the sale of the premises, after the payment of the liens and
costs, be paid to Cutter to the amount of his advance, and the res-
idue be paid to the defendants.

The following errors are assigned :

1st. That the final decree orders the sale of all the . premises
in Complainant’s bill mentioned and described.

9d. That said decree orders the sale of David V. N. Radelift’s
separate, individual property, and directs a distribution of the pro-
ceeds thereof among the said defendants who are not alleged or
shown to have or to have had any interest therein.

3d. That said decree adjudicates and determines upon the
rights existent between the co-defendants, upon the answer of the

defendant Cutter to the bill, and grants affirmative relief to Cutter

against his co-defendants, by decreeing the payment of his
alleged advances out of the proceeds of the sale.

4¢h. That the claim of Cutter is made a privileged one against
the procecds of the sale.

5th. That the rights of David V. N. Radeliff, who is shown by
Cutter’s answer to have the same interest in the hotel building.
and lease and land that Cutter has, are not placed on the same
footing with those of Cutter.

6th. That the Court denied the motion of the Radclifls, to open
and set aside the first decree as to them.

Tth. That payment of Cutter’s alleged advauces to the hotel
fund is decreed to be made out of the proceeds of the sale of the
separate property of David V. N. Radeliff.

8th. That the Court rendered a second, final decree, at the same
term of Court, in the absence of parties defendant.

9th. That said last final decree was rendered without notice to
said Radcliffs of the answer of said Cutter.

10th. That the decree was rendered against David V. N. Rad-
cliff, who had mnever appeared, and had never been duly brought
into Court.

33
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11th. That the publication of notice to non-residents was made
without affidavit of the non-residence of parties defendant, and
betore the return of the Sheriff.

No. T2.

DAVID V. N. RADCLIFF, ef als.
vs. E Error to Coles.
DAVID M. REESE, ¢/ al.

No. 73.
DAVID V. N. RADCLIFF, e/ als.
2S. Error to Coles.
DAVID V. CROSBY, et al.
No. T6.

DAVID V. N. RADCLIFF, et als.
vs. & g Error to Coles.
DAVID W. WATSON.

The Dills in these cases were filed on the 18th of January,
A.D. 1858.

The complainants claim liens respectively, for work and labor
donc, and materials furnished in the erection of a building upon
the following described piece or parcel of land, in the county of
Coles and State of Illinois, to wit: ‘“All of block 116, in the
town of Mattoon, except that portion of said block commencing
on the north side of said block, where the white painted store,
recently built, to be occupied by True, and the Terre ITaute, Alton
and St. Louis Railroad lands connect, thence south, running
along said store to the street known as Broadway, in said town of
Mattoon, thence westerly along said street 69 feet, thence
northerly parallel with the west side of said store house to the
lands of said Terre Haute, Alton and St. Louis Railroad, thence
casterly along said railroad lands to the place of beginning.

Also, so much of the right of way of the Illinois Central Rail-
road Company as lics west of a line drawn west of and thirty-six
feet from the center line of said Railroad, running at right-angles
to said center line, and parallel thereunto, and extending from
the north of Broadway Avenue, in the town of Mattoon, to the
Terre ITaute, Alton and St. Louis Railroad. Also, all the right
of way of the Terre Haute, Alton and St. Louis Railroad Com-
pany lying south of a line drawn south of and twenty feet from
the line of said Railroad, measuring at right-angles to said center
line, also parallel thercunto, extending from a point 36 feet west
ot the center line of the 1llinois Central Railroad northwesterly
along said Terve Haute, Alton and St. Louis Railroad 212 feet,
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measuring on the south line of said right of way. All of the Pyce
2 Page.

above deseribed land being part of section 13, in Township 12
north, range 7 West,” and being the property of and in possession
of the said defendants.

There was an affidavit of the non-residence of David B. N.
Radcliff and others, and notice by publication as in No. 71, and
all the subsequent proceedings in each of the cases were identical
with those in No. 71, (to the abstract of which refercnce is made
for a further abstract of these cases, beginning with these words :
«¢ At the May Term, 1858, &c.””) except in the amounts of the
decrees rendered in favor of the respective complainants.

The same errors, also, are assigned as in No. 71, as far as
applicable, and also the following additional ones:

1st. That the decree was rendered against David V. N. Rad-
cliff, who never appeared and was never brought into Court.

2d. That the premRgs ordered to be sold are not those de-
scribed by the complainants, and are not mentioned in the
pleadings.

No. T4.

DAVID V. N. RADCLIFEF, et als.
vs. Error to Coles.
JOHN P. USHER, et als. \

The bill in this case was filed on the 19th day of January, 1858.

The complainants claim balances amounting to $593 for mate-
rials furnished and used in ¢ the building of the brick hotel, in the
town of Mattoon, Coles county, which hotel is situated upon a lot
owned by the defendants” (whose interests the complainants aver
themselves to be unable to state,) ¢ hereinafter described, at the
junction of the Terre Haute and St. Louis Railroad company and
the Tilinois Central Railroad company, running from the point
where said roads cross each other in said town, south on the Illi-
nois Central three hundred feet ; thence west parallel with the Ter-
re Haute and St. Louis Railroad three hundred feet ; thence north
to said last named road track three hundred fect ; thence with said
Railroad track east three hundred feet to the place of begining.”

"The contracts are stated to have been made by and with Mor-
gan Guriffin.

There was filed on the 6th of April, 1858 an affidavit of the non-
residence of David V. N. Radcliff, Frederick E. Radcliff and
others, which is certified by the publisher of the Charleston Courier
to have been published——successive weeks in that newspaper,
commencing on the Tth day of April, 1858.

The subsequent proceedings in the case were identical with those

W




Page. in No. 71 throughout, except that the deeree gives to the com-
plainants $634.54, and reference for the further abstract of this
case is made to the preceding abstract in No. T1, beginning at the
words, <At the May Term, 1858, &e.”

The errors assigned are similar to thosein No. 71, as far as ap-
plicable, and also arc assigned the following additional ones :

1st. That the sum of 634.54 is decreed to complainants.

2d. That the premises ordered to be sold are not the same as
those described by the complainants’ bill and against which they
pray that their lien may be enforced.

No. To.
DAVID V. N. RADCLIF'F, et als.

vS.
TIHOMAS B. JOIINS.

1 The bill in this case was filed January 28th, 1858.

4 The Complainant claims a balance of %5.12 due for materials
furnished in July, 1857, for the purpose of erecting a hotel on lot

No. 116, in the town of Mattoon, in Coles county.

The bill alleges that the ¢“ town lot No. 116, on which said hotel
is erected, and for the erecting and building of which >’ the mate-
rials were furnished ¢¢ is owned by Amos Cutter, David V. N. Rad-
cliff, Frederick Radeliff, Morgan Griffin and Illinois Central Rail-
road, Terre Haute and Alton Railroad Companies.”

The bill concludes with a prayer for the sale of lot No. 116, &c.

There was an affidavit of the non-residence of David V. N. Rad-
cliff and others, and notice by publication six successive weeks in
the Charleston Courier, commencing February 8d., 1858, to Da-
vid B. N. Radcliff and others. The subsequent proceedings
throughout the case are similar those in No. 71, except that the
decree allows to the complainant $483 ; and for a further abstract
of this cause reference is made to the abstract of No. T1 preced-
ing, commencing at the words ‘¢ At the May Term 1858, &c.”

The same errors, as in No. T1, as far as applicable, are as-
signed, and also the following additional ones:

1st. That the premises ordered to be sold are not mentioned in
the complainant’s bill or in any way described in the pleadings.

2d. That the sum $483 was awarded to the complainant instead
of the sum of $465.12 claimed by him.

3d. That the decree was rendered against David V. N. Rad-
cliff, who had never appeared, and who had never been brought
into Court.

Error to Coles.

83}

LUCIEN EATON,
LOGAN & HAY,
Altorneys for PLs.
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State of Xliwois,
' SUPREME COURT. ESS'
The People of the State of Illinoig,
To the Sheriff of oL County.
“OPecause uv the tecord and |uoceea[uﬂb, and afso wn the tcnbit{'«oncf

tﬁe Jubgmenb oF |1fecu which was ww the @irenit (@omb oF O@
(@ounb%, ﬁerow the Jwb%e tﬂeteoF thueew OM’ 7<‘Q\/ / cl7cRD /% ‘e &z//

y
0@//\7% 7\C’/~ 084/{{,%///( /J,fé/{ﬂf @
Cé//éo%c/ o e

berenbanb,‘;bb vo sad thab mmerbb ettor fath mtewened to the utJlLtlJ, F a1 /@@A Ao L

as we ate LnFouuea % ﬁ/comltﬁainb, the zecotd and 'noeeebingb cF which  sa1d jubgmeub,
we flave cawsed to be P}wu%ﬂb mto owt SD u|nemc C@omb CF the Sf” tate or, 3’ mnoié, ab
gwluingriefa Bcrote the jubliceo tﬁteo{f to cottecs the ettots n the same, o due Fouw and

manne, accozams to qu . tﬂcteroto we command Bow, tf)mb B&}, 5}003 and [Itwvrue meiv o ljowb

counllJ lJClL (Jwe notice to the sawd Q%“% 0’;%//}; C2—~ ced

thab L[}e and a| lbcm, Ge ote e iuotbceb oF ot saw Smulueme (@omb ab the ne\b tetm cf
A sy

sa1d ((oou,tb to be fclden ab y'mwgffwfb, w sad ybate, o e /;4.4//« Q@Ja_,on,a(uz}, Uy
M wext, to fleas the tecotaé and |uocec3m%6 aroteémb and the cuots as-

:)Lﬂueb, LF /é

shall owder tw this Gcf’mfr and fiave o then thete the names oF those &J whom ouw shafl glur_’,
the satd "ja‘e‘;m% ——

fall think flb ; and rm.tﬂez, to do and zeceive whab e said @ousb

TR - - — o= notice tc:}ctﬂez with TP

this wut,
‘}’Pzz@;ﬁ{; Sf@mCD)Z»A .o—@ o féﬁiep
Justice o ous said C@ombL‘ and the seal thereof, ab FPluring- e
fiefa bhis 2 =27 dayy AE ce
lw lﬂe %cab o out %ota, one Housand e;gﬂb fudied and

Clerk of the Supreme Court,
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SUPREME COURT, JANUARY TERM, 1860.

RADCLIFFE, ¢t at.
V8

GRIFFIN, et at.

Affirmative reliet was decreed to Cutter, upon his answer, without a cross bill. There
was no opportunity afforded his co-defendants to contest the allegations of his answer.
This was contrary totrue established practice of the courts, both in England and America-
Ist Smith’s Ch. Pa. 459. McConnel vs Hodsan, 2nd Gil. 649. Tarletan vs Vietes, 1s*
Gil. 472. DBallance vs Underhill, 8d Scam. 462. Edwards et @, »s Helm, 4th Scam. 143. £
Talbot s McGee, 4 Monroe, 379. Pattison ws Hull, 9 Cowen, 747. Beekman »s Peek, N
3 Johns, Ch. 415. Jones vs Grant, 1038 f"a«_;/‘___ﬂ' 3S< £ :

'%4"7 %f‘/ﬂ e w52,

A final decree having been entered in the cause before the filing of Cutter’s answer,
this decree should not have been opened or disturbed without notice to the parties interest-
ed. Sears vs Law, 2nd Gil. 281. Hall »s O’Brien, e? @, 4th Scam. 409,

The claim of Cutter is placed on a footing with the mechanics liens. The money ad-
vanced by Cutter could not become a lien by virtue ot the mechanics lien law ; it could
only be a lien by way of mortgage, which the advancement of the money gnd the absolute
assignment of the lease to Radcliff and Cutter, by Guritlin, did not create,a mortgage lien
ang could not be enforced under the act by force of which the bills wer/e'\brought. The
lien is claimed only on Griffin’s interest in the lease, and not on Radclift’s separate
property. s

; S
The rights of D. V. N. Radclift, appearing by the bill and answer to be the same\,' in
the property decreed,to be sold as those of Cutter, should have been placed on an equal
footing with Cutter, in the distfibution of the proceeds. As a portion of block 116, was
the separate property of Radclift, the residue ot the proceeds, ot so much as belonged to
him after satistying§this lien, should have been decreed to be paid to him.

The decree orders payment of claims not presented in this case in any way. This
should not have been done; it was not competent for the court to render such a decree.
Pratt #s. Northam, 5 Mason 113. Carneal vs. Banks, 10 Wheat. 181. Rowan »s. Bowles,
21 Ills. 17. Forquer #s. Forquer, 21 Ills. 294.

0. Vivioin o 7Lﬂ Tl L) ‘)ZV;, &_‘/y,zﬁs'c-é‘?%’ e 7

The decree orders the sale of premises not set out in the bill ; this should not have
been done. The court could properly decree a sale only of the ?remises on which the
lien was claimed. Pratt vs. Northam, 5 Mason 113. Corneal »s. Banks, 10 Wheat. 181.

The decree should have ordered a sale only of so much of the land as was necessary
for the use ot the hotel building, and not a sale of the entire premises. Block 116 is de-
scribed s severed by the portion excepted in the description.

The decree exceeds the prayer of the bill which was taken pro confesso, and is therefore
erroneous. Forquer zs. Forquer, 21 Ills. 294.

The decree is erroneous and inequitable in ordering a distribution of the residue of the

Broceeds of sale among the defendants, the sale including separate individual property of
. V. N. Radeliff.

- . D o R —

The service by publication on D. V. N. Radelitt was insuflicient. The record shows no
sufficient appearance. East «s.' Rose, 17 Ills. 276.
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